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Lord Chief fuſtice Holt, thoſe who live 


THE 


PREFACE. 


S theſe anne were taken during the 
Time Lor 


lick, but that they are a JOUR Collection of the 
Deciſions of difficult and important Queſtions of 
Law, in which that great Man bore ſo great a Part. 


Many of the Caſes are reported; many of them 
have been kept lock'd up in the private Studies of 
_ Gentlemen of the Profeſſion, poſſibly with a View to 
their own particular Benefit and Reputation. Thoſe 
which have been reported, it is imagin d, will re- 
ceive ſome Light from the ſame Caſes here printed; 
as the whole Chain of Arguments, the Objections 
and Anſwers of the Counſel are faithfully preſer- 


ved; by which the whole of the Caſe, and the Rea- 


ſon on which the fudgments were ſounded, will 

w 8 | 
As to thoſe Caſes which hawe not been in Print, 
(, which there is a very large Number) it is pre- 
ſumed 7 will be a valuable and uſeful Preſent 


Fw | 
The Fuſtice, Wiſdom, and unbiasd 8 of 


in his 


Time were immediately ſenſible of; and to that 
Tuſtice and unſhaken Integrity, and the univerſal 


Nu 


Chief fuſtice Holt preſided in 
the Court of Kind Bench, nothing need, 
nothing can be ſaid to recommend them to the Pub- 


in The PREF ACE. 


 Suffrages of Praiſe of a whole Nation for ſuch a 
Behaviour, we may poſſibly, in a great Meaſure, 
be indebted, for ſuch a Series of great Men ſince 
his Time, in the Profeſſion of the Law; not to be 
equall'd in any former Period of Hiſtory, and not 
likely to be exceeded in any future. 3 
Hie has ſhetun us that real Merit twill make its 
own Way without any Aſſiſtance, without any little 
Arts or Aſſiduities; and that the only certain 
Method to have a good Reputation, is to deſerve 
it. Great and Good Men, who dare do Rieht, 
without Regard to the Strength of Oppoſition, or 
the Clamours of a Multitude, are not only a 
Bleſſing to the Age in which they live, but to 
ſucceeding Generations, by their being Incentives 
to a Similar Behaviour to Pofterity. 

O this the preſent Age are abundantly ſenſible, 
in having the ſeveral Courts of fudicature filled 
with Perſons of the greateſt Integrity and Abilt- 
ties; and ſedulouſiy careful of the Rights and Li- 

 berties of the People; and in my Judgment, his 
E | ts Majeſty could not poſſibly have given more con- 

Li Vvincing Proofs of a fixed and determined Reſolu- 
F: tion to (reſerve the Conſtitution and the Liberties 

Ss off the People inviolate, than his having appointed 
S | ſuch Perſons to adminiſter fuſtice, tho would not, 
| on any Conſideration, either by Hopes or Fears, Re- 

wards or Threats, be ſwerved from doing right. 
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Page 375» 455 


448 

Anonymus. 8, 16, 24, 35, 40, 45, 
48, 81, 83, 112, 164; 224, 229, 
232, 236, 51, 254, 257, 311, 
3255 54%) 343, 344, 375, 416, 
419, 423, 439, 440, 453, 495, 
504, 509, 522, 529, 5555 550, 
564, 600, 602. . 
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Aſhfield v. Neal. 414 
Aſhmond v. Ranger, 378 
Aſhton v. - 


v. Sherman & Us. 153 


Atfield v. Parker, 496 
Atkinſon v. Corniſh 194 
— . Morrice. 503 


Attorney General 


„ Kulin and Baker. 
Arnold. 


— 7, Cox 249 


Angleſea( Lord) bisCaſe. 


” 108, 109, 157 
Arran (Count) aud Criſp. WY 


B. 


Baber g. Palmer. 


| Bacon 2. Dibbary. 
| Badger v. Floid. 


Badgerly © Wood. 


Baily's Cafe. 


Baker ©, Chandler. 
Ball Y. Briggs. 
----- 0, Smith. 


| Ballard v. Gerard. 

| Bands and Bodiner, Gs. 
Bank of England g. Newman, 
Barnes 9. Geering. 


Barton 9. Bartlet. 
Baſſe and Bellamount. _ 
Bath (Bop) v. Bridges, 


Batterſon a Goodwin, 


Beckman's Caſe. 
Beech 9. Trevors. 
Bennet ©. Talboys. 


v. Buckley. 
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228 
250 


539 


1 29 
398 


47 


224 
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2x 
539 


608 
112 
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217 


405 


399 
401 
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257 
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Benſon and Scott. 49 
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Bignoll v. Rogers. 310 
Birch Y. Bellamy. 540 
v. Wood. 249 
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Blank . Newcomb. 327 


Blaxton . Honore. 1 7.5 
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Bragg and Digby. 189 
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24 
Brent and Sir Henry Edwin. 103 


Brewſter g. Kidgell. 166 
Brinsby v. Gold. | 204 
Britton and Cole. 175 

Broadwaite v. Blackerby and Per- 
Eins. 163 


Brookbank (Dr.) v. Allenſon. 275 | 


Broom ©. Holford. 248 
Bromefield v. Snoke. 307 
Brown aud Burlace. 155 
= ov, Gullock. 541 
Bruges v. Leer. 25 
Bully Y. Palmer. 247 
Burch pv. Scory. 309 


Burdeaus 0. Dr. Lancaſter G al. 


171 
5 N. Sheppherd. * 
Burnct &. Wells. 420 
Buſh v. Cole, 24. 
Butler . Rews. 349 

aud Lewin 2. —. 371 
Byron 2 Emes. : 106 
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34 
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Cage and Acton. 


Page 288 
Calladay v. Pilkinton. 


l 
Can and Cary. 3 
Car v. King. 372 
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— 9. Shepherd. 189 


Carrill . Cockran. 295 
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tingham. 348 
Chaloner ©. Claiton. 188 
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Chew v. Briggs. 7 

| Child (Sir Will. Lacon) p. Har- 

vey. 274. 
Child v. Harvey. 306 
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Chickham v. Dickſon. 132 
Clapham v. Wray. 423 


Clarges (Sir Walter) o. Sherwin. 


Claxton'; Caſe. 7035 
Clay v. Snellgrave. 405 
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. Mundall. 203 
v. Pigot. 192 
Clifton o. Wells. 633 
Coke 9. Hawkins. 13 
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Cole o., Acom. : 604. 
Colethurſt v. Wiſeman, 47 
Collins 9. Benning. 444 
Colt v. Swift. 642 


Comes 9. Hundred i * 54 
Cone v. Bowles. 
Coniers v. Manucaptors of Mw 

lins. 


112 
Coot and Berty. 232 

2 nch. 225 
Copley © Hepworth. 2 
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Courtney v. Collet. 164 
. Hornigold. 648 
Coxeter aud Parſon. 231 
Craddock 2. Glin. 657 


Crawly v. Blewet aud Wolf. 127 


Creamer and Wickett, 273, 350 
Crofts v. Harris. A 
 Cromwel aud Grumſdale. 193 
Crosby j Caſe. 66 
Croſſe p. Smith. 643 
Crouch and —— 336 
Crow v. Brown. 385 
—— ©, Maſon. 626 
Cudlip ard Rundall. 14 
Cudmore v. Ellis. 579 
Culliford ©. Blankford. 26 


9. Cordonmy. 90 
Cumberl and (Sheriff of, Bus Caſe). 


RNS 7 
Cutlers e o. Buskin. 
Cutts 0. 6 "a 
b. 
Dair v. Earl of Stamford. 313 


Dalſton (Er John) o. Eyenſton. 

73 
Davila 9. Dumanſer. 408 
Davis v. Speed. 1 38 
Davy aud Nichols v. Smith. 
Deer 4/4 325 
De la B. Ie 0. . Reignolds & Us. 
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Dennis &. Roberts. 249 
Dickſon o. Willows. 100 

Dillon g. Crawley. 5 0O 
— 7 W. allcot. 312, 407 
Dontord and Ellis. 138 

Dubarton ©. Chancellor. 189 
Dubois . 135 436 

Duncomb v. Church. 102 

Dundee v. Petty. 567 

215 


Dupays 9. Shepherd. 


— 


37 


| Gidley g. Williams. 


Giles ©. Hart. 
Godefrey 0. 8 


Earl o. Plummer. Page 124 
Edwards v. Dickinſon, _ 6 
Ellis o. Ellis. 197 


Elliot and Danby. 3 


Erith Pariſh e. Orford Pariſh, 407 
Evans 2. Martell. 


156 

Fanſhaw 9. Harris. 256 
Farrel v. 397 

Faulkland (Tach) 7. Stanion, 400 

Fenwick v. Lady Groſvcnor. 610 

Ferrers v. Miller. 21 

Finch ©. Harris. 649 

Fiſher ↄ. Baſton. 16 

D. Wiggs. 296 

— 2 Ponifret. 427 
Fitter v. Veal. 542 
Fletcher v. Ingram. 87 

Fox v. Thexton. 524 
Freeman . Bernard. 130 
9. Bluet. 394 
Fuller v. Smith. = 101 
Furlong v. Thornigold. 133 

G. 

Gale o. Ewer. I17 

Gardner v. Booth. 196 

Germin & Ux' v. Orchard. 11 

| Gerard (Lord aud Lady). 84 
Gibbs vo. Walkley. 650 


2 443 

Gilbert g. Inhabitants of Puddicf. 
gatc. 242 
152 


Godſtone Pariſh g. Eaſt-Grinſions 


Pariſh. f 633 
Goodright 9. Corniſh, 52 
| Goodwin v. Beakbane, 215 


Goudier 
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Grabborn and Railer, 402 
Grant 2. Baily. 440 

— ©, Burton. 267 
Graſcot and Warren. 128 
Gree g. Rolle. 651 
Greenhill o. Shepperd. 145 
Grecnvel o. College of Phyſicians. 

145, 306 
Griffith (Sarah) her Caſe. 444 
Grimes ©. Lovel. 242 


Grimſton (V Samuel) v. Moreley. 


Grindon Pariſh in Northampton- 


"INF 


ſhire o. Overcot Pariſh in War- 


wick, : 
Gwin ©. Thornborough. 
H. 


Hall 2. Bond. 
Hallet 2. Birt. 


323 
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537 


— 4120 
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Hamly © . Hendon. 
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r 
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. Jacob. 96 
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1 
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Jenning's Cafe. 402 
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Y. Morly. 159 
v. Sweetapple. 634 
Johnſon v. Allen. 657 
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D. Nayler, 247 
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SEL | | Michel & Ux' v. Garret. 276 
L. D. Harris. 512 
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Lacy 2 Kynaſton. 415, 548 | Mikes v. . 381 
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Lenox g. Boddington. 307 5 IN EY 
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— (Sir Richard) 1p Lady Cal-| Neal v. Spencer. 257 
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G. Wood. 669 372 
Loowder v. Screwdens. 20 Newton ©. Rowland. _ 
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Shortell. Ix 4 
Speed. 328 


Rainsden. 108 
Rains, Sir Rich. (Judge 
of the Prerogative- 

Court). 136, 205 
Ragley (Pariſh). 409 
Raw. 499 
Ruſſell. „ 
Shaw. 113, 203 


Sancky and Tipper. 165 


Saint Leonard's Shore- 
ditch( Iubabitauts). 212 


262 


Shippingfarrindon (Tnha- 


11 


Tooley. 3131 
| Taylor. e 


Te 1 mAY 


Warrington. 1 
Wright. 
Wooton Rivers (Pariſp) 45 


Wal cot. 95 


Williams & af. 166 


Warburton. 319 


N Woolaſton. . 406 
I Walden, 414 
Wharton & al. 510 
Ward. . 
Worſenholm aud weck 


601 


Young. 
4 


Row & Kendal. Page 82 


Robert qui tam 9. Witherhead. 


Sudbury, Heaps, & al. 


| bitants). 370 
Somerton. 393 
| Sellinger, 413 | 
Stukely. 493 
Sims. 511 
| Tucker, 51 


89 


Yates. — 
544, 362. 


Reynolds v Gray. Page 120 
Richardſon and Seiſe. 306 
Rigdon aud Hedges. 246 
— 0. Williams. 319 
Roberts v. Arthur. 598 
Robins v. Robins. 273 
Robertſon v. Moor. 241 
Robert 2. Villars, alias Danvers. 
21 


ET 92 
Roc g. Nedham. 248 


— Haug. 133 


Rook v. Sheriff of Salisbury. 411 
Roſiere o. Sawkins. 399, 434 
Roſwell . Prior. 215, 635 


Savill and Roberts. 55 
Saunders v. —. 513 
Gr and Owen. 199 
Scattergood . Edges. 278 
Schomberg 1 v. Murrey, 420 


| Selby D. Bank. 496 


— 7, Ruſſell. 47 
Shales 2. Seignoret. 248 


Shandrigamy Vill and Sholedam 


Vill. 331 


Shaw D. Bull. 592 
7 | Sheppherd v. Taylor. 124 
Sherwin v. Clarges. 318 


Shoot v. Higgs. 319 
Siliard D. Cox. uy 385 


Silly and Daly. 1090 


Sinipſon o. Barlo Wr. 5 | 


Slanney 2. Slanney. 
Smallcomb 2. Buckingham 2 Fo 


146 
Smith 2. Bromley. 5 
— 9. Johnſon. 187 
— 9. Oxbring. 650 
— and Sharp. 86 
Snow o. Firebraſſe. 434 


Spack 
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Pute 243 


Spack and . 

Sprag v. Richardſon. - 448. 
Spuraway . Rogers. 501, 517 
St. Leger and Pope. 81 


St. David's (Biſhop) v. Lucy. 237 


Stamford 9. Simms. 649 
Stanhop v. Pemperton. 384 
| Stayner . Burgeſs of n 5 
* 
——— 09, Baker. 86 
Stedman g. Page. Tbid. 
d 9. Robiſon. 598 
Steer ©. Shalecroft. 400 
Steward v. Floyd. 311 
Stone v. Jones. 404 
Stout . Towler. 372 
v. Marſon aud Cowper. 349 
Stockwell v. Colliſon. 9 
Stone and Bodiner. 112 
Stretchpoint v. Savage. 641 
Stringer o. Alliſon. 316 
Styrrop 9: M5 
"Ow Caſe. 449 
©. Moody. 144, 145 
V. Sparrow. +. 8 
Symonds v. Cudmore. 32 
I. 
Taylors Caſe. 667 
—— v. Brudon. 526 
. Reignolds. 666 
Temple 2. Biſhop. 188 


N. Killingworth. 4 


Terremoulin ard Sandys. 143 
Thomſon v. Leach. 173 
v. Southwell. 647 
'Thonkin Y. Crocker. 369 


'Thorp v. Thorp. 
Thwaits 9. Lab Aftfield, 93 


Tod 2. Stokes. 244 
Toms 2. Loyd. 195 
Toſen v. Skipper. 495 
Tracy 2. —. 556 


* 2 En Sage 138, 

172 
Trevanian o. Tooker. 312 
Truelock ov. Hartheld. 100 


1 ene aud Stamp. 151 
Turner v. Brent. 245 
— . Burnaby: 564. 
D. Main. | 306 
Furton . Reignolds, * 433 
v. Rcinor. 447 
V. % 
Vaſpor and Edwards. 658 
Vezey v. Smith. 403 
Vincent v. Preſton. 603, 667 
Vines 2 Dodderidge. 563 
W. 
Waldegra ve Caſe. 606. 
Walker v. Humphry. 506 
. Rumbald, 76 
2 2. Walker. 69, 258 
| Wall and Dukes. © Tf 
— v. Grovet. 418 
Ward v. Everard. 227 
| —— ©. Sir Peter Evans. 521 
Warner v. Green. 580 
Watts and 351. 
Watſon v. Sutton. 583 
Weſt 9. Chamberlain. . 493 
— aud Cole. 127, 157 
—— 04, Weſt. 442 
Wetherel v. Clerkſon. 397 
| Wharton g. L'Iſle. 41 
White . Mullony. 249 
| —— Biſhop of Worceſter, 107 
Whitfield and Powell. 248 


Wicket aud Foot v. Creamer. 240 


Wiggan v. Branthwaite. 259 

Wigmore v. Veal. 84 

Wilbraham v. Doley. 545 
. Lownds. 535 


. Willett 


— 


be 4 
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2 1 n G Hh of * 8 T 
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ws 
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8 — 


8 


. oy, Po 


- _— 
— 


ATA 5 L E of the Names of the Caſes. 


Willett o. Tiddy. Page 6 


Wilkins o. Mitchell. 196 
Williams v. Batter & all. 99 
D. Crey. 71 
2. Drury. 195 
2. Salisbury. 30 
Wilmout 9. Tyler. 416, 448 
Winckeſline v. Ebden. 216 


Winter 2. Lovedurr. 147 


Wooldridge v. Clober. 1 


Worley 9. 


; Page 318 


Worſenholm v. Manucaptors of 


Berks. 


þ 


Yard v. Ellard. 
Yates v. Fettiplace. 
Yeoman 2. Bradſhaw. 
Young aud Rud. 


599 


D E 


*, 5 +3 


Term. Sanct. Mich. 


Anno 2 W. & M. in B. R. 


Wooldridge verſus Cloberry. 


C'TION for diverting a Water-courſe from a Mill Where ts 
againſt ſeveral, who join in pleading Non culp'. Defendants 


One of them dies before Verdict. Per Cur”, Its Er- 1 poke pra 


ing, and one 
—» ror ia toto; for when after Joinder in Pleading one dies after the 
of the Defendants dies, after the Yerire facias, you ought $4 eee 
to come into Court and pray Judgment againſt the living w. 
only; otherwiſe the Writ ſhall abate; 5 


Copley verſus Hepworth. 


# *Ovenant to pay annual Rent of 60 J. and Repair. Plain- Covenant and 
LL tiff ſays, Defendant entered, but docs not aver a Leaſe e 
made. Defendant pleads; he ought not to have Rent for 
no Leaſe made. Ho/t: In mutual Covenants, where the 
Performance of one does depend upon another, the prece- 
dent Covenant muſt be performed firſt. Per Fyres & Dol- 
ben: The Covenant and Entry amount to a Leaſe; and 
ſo was Harrington and Miſe's Caſe. Holt, It has been 

held aliter ever ſince; Judgment pro Over". 


Cone verſus Bowles. 


RROR of a Judgment in Replevin, in the Common Replevin a. 

Pleas. The Error aſſigned was, that three made Co- 8 
one of whom an Infant, but all appeared by Attorney; Judgment was given againſt tlie Plaintiff, who 
aligned this for Error; but not aſſignable for Error, becauſe might have been pleaded in Abatement. 
Salk. 205. 4 Mod. 7. Cumb. 100. 1 Sho. 165. Catth, 122, 179, 


of 2B nuſance 


. 
—__—_—— 


2 Term. S. Mich. 2 W. & M. 1690. 


+ — 


nuſance by Attorney, and one of the Avowants was an In- 
fant. Eyres for affirming Judgment, This may be aſſigned 
for Error, tho' pleadable in Abatement. 2 Cro. 5. Where 
the Writ is abatable generally, and the Defendant pleads 
in Bar, and Judgment againſt him, it is not aſſignable for 
Error. 1 Rolle 18 1. 3 Cro. 378. 1 Rol. 288. 2 Saund. 212. A- 
vowry is in Nature of a Count. 1 It. 303. Avowry abate- 
able as other Declarations is; and here Avowants are Plain- 
tiffs;*and tho an Infant cannot count by Attorney, for he 
cannot make a Warrant of Attorney; yet as Plaintiffs, and 
ſome of them of full Age, they may ſue by Attorney; and 
the Plaintiff of full Age may make Warrant of Attorney for 
all. Gregory conceſſ, & Dolbin, per quem, Not Error, be- 
cauſe in auter Droit; and admitting it had been Error at 
Common Law, the Stat. of 21 Fac. would have help'd this 
Caſe; for notwithſtanding that ſpeaks of a Verdict, and ours 
is a Nonſuit, yet it is within the Intent of it. Holt: This 
is not aſſignable for Error; tho' an Infant acts i auter Droit, 
yet Damages ſhall be recover'd de bonts propriis, if Judg- 
ment be againſt him; and there is the fame Reaſon, why 
he ſhould have a Guardian where the Action is 172 anter 
Droit in this Caſe, as in other Caſes, where Infant is Ex- 
ecutor, and Recovery is had againſt him. 77de 5 Co. Ruſſell's 
Caſe. A Releaſe by Infant Executor is void. 2 Cro. 441. 
And being joined with others alters not the Caſe; for no 
Reaſon, if all the reſt are Beggars, they ſhould conclude the 
Infant. It differs from the Caſe of Executors, for they 
muſt all join in Defence, being joined in the Will; and the 
Infant Executor may diſavow at full Age, and not be con- 
cluded by Recovery under Age. But the Reaſon why it is 
not pleadable for Error is, becauſe it is pleadable in Abate- . 
ment; and where the Time is lapſed, there ſhall be no 
Advantage in Error. Vide 9 Co. Caſe de Avowries. And 2 
Cro. 5. is no Law; for at that Time the Court of Exche- 
quer Chamber were graſping at Errors in Fact, and that 
was the Reaſon of that Reſolution; but no Error in Fact is 
aſſignable there, but in this Court only. 1 Rol. 783. no Law. 


Jud affirm. 


Dominus Rex verſus Lambert. 


Return to a Audamus was awarded for Reſtitution of Dr. L. to 
— L the Office of Archdeacon of Salisbury; and return, quod 
fuit debitè eleftus; and argued to be bad, becaule a 


Negative 


eleftus, good. 74077 


I 


Defendant's Hands, &c. Defendant pleads, that they were 


* 


Term. S. Mich. 2 W. & M. 1690. y 3 


Negative pregnant, but it ought to be, 2 fait electus ut 
dicitur. 1 Sid. 209, 210. But per Cur, Good; for the Writ re- 
cites, licet uit debite elettus, and the Return is a direct 
Anſwer; and ſo held at the End of the Caſe reported by 
Sides fiu. | 


Kemp verſus Andrews. 


N Trover declares, that N. J. S. and himſelf were poſ- Jointenaney 
ſeſs'd, that the others died, and the Goods came to the “ be pleaded 
in Abatement, 
Z ; and not in 
Joint Merchants. and no Survivor by Law amongſt them; Bar. 
and fo prays the Plaintiff, as to the Joint Goods, may VE 
barred. Demurrer, and Judgment pro Oer. For-tho' no ; Lev. 191. 


Survivor, 1 Iuſt. 18 2. a. yet the Plaintiff had Right to a Pur- Vide 1 Saund. 


part; and Jointenancy ought to be pleaded in Abatement, 7% 
and not in Bar. Ts 1 


5 1 Vent. 34: 


Elliot and Danby. 

K nens of a 'I'erm by Commiſſioners of Bankruptcy $ale by Com- 
was made to a Creditor, who before Inrollment of miſſioners of 
the Deed of Aſſignmeut, made a Leaſe to the Defendant, aver pg 
and then the Deed was inrolled. Per Cur' Such a Leſſee Deed inrolled. 
cannot maintain an Ejectment, becauſe the Leaſe could not ide Sir Tho. 
have been before the Inrollment ; the Words of the Statute —_ _— 
are, That Commiſſuners may ſell by Deed inrolled ; fo with- 

out Inrollment no Sale. Vide tamen 2 Co. 26.0. 


Note; Per Cur, Action lies againſt a common Carrier, Carrier. 
for refuſing to carry Money, if he docs not aſſign a parti- 


cular Reaſon for it. 


Hook verſus Galtoway. TS 


Rover de decem ponderibus, Ang! Weights. Per Cur: 2 
In Trover, if Jury can underſtand it, it will be well % Weight 
enough, for Damages only are to be recovered therein; good ; aliver 


fecus in Detinue, where the Thing it ſelf is to be recover'd, in Petinue. 
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ſcription may 


be held at dif- 


ferent Times, 


and need not 


ſhew by what 


Authority. 
1 Salk. 200. 


Award with- 


out Perfor- 


mance, good 


Bar. 


| Carth. 187. | 


Caſe lies for | 


ſung ina 


Court which 


has no Juriſ- 


diction. 
Vide Hob. 
267. 

Carth. 189. 


1 Show. 254. 


D E 
Term. Paſchæ, 
Anno 3 W. & M. 1691. 
Le Roy verſus Gilbert. 
| Leets by Pre- N many Places: by Preſcription, Leets are held at other 


Times than within a Month after Eaſfer or Michael. 
nag. In all Leets they only ſay, ad Cur", &c. tent” 
ſuch a Day, without ſhewing their Authority ; ; It had 


been a good Objection not to ſhew Authority, if conſtant 
Practice had not been aliter. . 


Crofts verſus Harris. 


N Award without performance is a good Bar, but not 
an Accord without Satisfaction. At this Day the Sub- 
miſſion of both Parties is a mutual Promiſe, WHCrevPon an 


 Indebitatns Aufi lies. 


2 verſus XAllingworth. 
ER Holt: Of late it is held, that Caſe will lie for 


L Profecution in an Inferior Court, where Court has not 
the Juriſdiction, The firſt Caſe in Point was at Huntins- 
don Aſſizes, and referred to the Common Pleas, and there 
adjudged, that to ſue a Man, without any Cauſe of Action 


at all, no Action lies, unleſs it appears to be with a mali- 
cious and vexatious Deſign. 


FI 


Term. Paſch. 3 W & NM. 1691. « 


If Declaration be Part well, and Part ill, it ſhall be good eB Dos 


for that which is well declared of: But if Writ of Enquiry bad, entire 
be executed for the whole, or if intire Damages be given, Damages be 
„ gu : 7 5 __ © given, or Writ 
it is good Cauſe to ſtay Judgment. 1 Per. 2 „„ a e he 
| | executed for the whole, tis ill. Hb. 189. 


A Writ of Error muſt be of a common Return, if on Writ of Error 
a Day certain, it is naught: Where the Writ of Error is mutt be on a 


ubicunque, the Scire Fac ought to be on a common Day. 1 


Smith verſus Bromely. 


Leaſe for a Year, Rent payable quarteriatim ; and Rent due 23 
| not ſaid to be at the moſt uſual Feaſts or Days of iy go | 
Payment; and Avowry was made for Rent duc at Feſtum hum. 
Michael, whereas it ought to have been the 23d of Sep- ill 
tember, according to Calculation. Fyres: If he had de- 
clared of a Rent aretro at Mich, it would have been 
well, but here it is for a Rent due at Mich", Ergo not 
good. | © : 


Dr. Needham's Caſe. 


FT was moved, that an Execution on a Sc fac on the Sai jc; 
Goods of Dr. Needham might be avoided, becauſe the fealed after 

Writ was ſealed and delivered to the Sheriff after the De- ee 48 

fendant's Death; and Stat. 29 Ca. 2. c. 3. provides, that no cution thereon 

Writ of Fi” Fac), Gc. ſhall bind the Property of Goods a- 25255 

gainſt whom ſuch Writ is ſued forth, but from the Time? “es: 

that ſuch Writ ſhall be delivered to the Sheriff; and fo pro— 

vides, that the Writ ſhall not bind Goods againſt the Party, 

and not as in other Caſes againſt the Purchaſer only; and 

ſo the Dr.s Goods not bound. But per Cu”: This Clauſe 

is to be underſtood of the Goods of a Purchaſer, purchaſed = 

by him before Delivery of the Writ; but as to the Party, 

it ſhall bind as before from the Teſte, as it was before the , Sid. 29. 

Statute. g 


5 Willett 


9 


ä 


Carth. 188. 


Officer ſued 
for levying 
Taxes, to 
have treble 
Coſts. 


Term Falch. 3 W. & N. 16h 


Willett verſus Tiddy. 


Err Aſump' for Money received to Plaintiff's Uſe; De- 
dant juſtifies, as Collector of Aid of the King by Par- 
liament given, by a Diſtreſs warranted by the Statute, and 
found for Defendant ; and if he ſhall have treble Coſts by 
that Statute given, for being ſued in the Exerciſe of his 


Office, was the Queſtion, on Motion. And it was urged, that 


this is not Matter concerning his Office; for it may be for 
Money received to his own Uſe, or for Overplus of Diſtreſs 
not returned ; and whereas Action was brought by Preſent- 


ment in the Eccleſiaſtical Court againſt a Conſtable, and 


found for him, it was adjudged out of the Stat. of 7 Fac. 5. 
for it does not directly touch his Office. 1 Cro. 285. Jones 
305. So in an Action on the Caſe for Falſe Preſentment 


by a Conſtable, that the Plaintiff's Lands were in the Pariſh 
of S. it was adjudged that he ſhould not have double 
Coſts by the Stat. of 7 Fac. becauſe the Queſtion ariſes 


wholly on the Place where the Lands are, and not on the 


Duty of the Conſtable. 1 Cro. 467. And Holt inclined to that 


Opinion; for if the Action were brought for Overplus not 


return'd, this does not touch his Office, and he does not uſe 


the Statute for Defence: But becauſe certified by Judge of 
Aſſize, that it was within the Statute, Defendant had 


treble Coſts. 


Cale againſt 


 Poſt-Maſter 


for not deli- 
vering a Let- 
ter when re- 


queſted. 


Edwards verſus Dickenſon. 


ws E againſt Poſt-Maſter of Briffol, for not delivering 
a Letter ſent by him by Poſt /r Requeſt ; and on De- 
murrer held, the Action was well maintainable upon Re- 
queſt and Refuſal, without any particular Damage accrued, 
for Miſcarriage of a Letter is Damage ; but if Defendant 


had tendered the Letter, and Plaintiff would not pay Poſt- 


age, he is not bound to deliver the Letter ; but then this 
ought to have been ſhewed on Defendant's Side, Et Jud 


pro Otier. 
I 


DE 


D E 
Term. Sanct. Trin. 


Anno 3 W. & M. 1691. 


— — „— —— * 4 — — 
R "_ 9 — — 


Godefrey verſus Newton. 


'RROR of a Judgment in C. Y. in Debt againſt Comb. 183. 
an Executor, after Leaſe determined, for Rent due egen ere " on 
in Teſtators Time on a parol Leaſe; Defendant tools” "JR 
—* pleads an Obligation entered into to 4. by the Te- qual Degree 


ſtator, {tra quod he had not Aſſets, and ſo demands Judg- e che 
ment; and on Demurrer Judgment for Plaintiff in Com- Vide pottea 


mon Pleas, and affirmed here; for per Curiam, Debt for Fach. 11 W.z. 


| | | Cage and Ac- 
Rent, upon a Leaſe for Years after Leaſe ended, favours of 7 © 


the Realty, and is in equal Degree with Debt upon a Lev. 114, 
Bond, and therefore Bond not to be preferr'd to it: And fo Off. Exec. 209. 
is Office of Exec. 209: „„ „ 


| Chew verſus Briggs 


X Trial was in Middleſex on a Traverſe in Surrey ; Trial ina 
II and this moved in Arreſt of Judgment; and Holt of wiges Drown 
Opinion to ſtay Judgment, for that a wrong County is not 85 n 
remedied by the Statute, but only a wrong Venue in a right © s. 
County; the Words of 16 C 17 Car. 2. c. 8. enact, That no 
Judgment after Verdict ſhall be arreſted or reverſed for that 
there was uo right Venue, fo the Cauſe be tried by a Fury 
of the 550 mg Place or County where the Action was laid; 1 Vent. 22, 
| theſe Words are reſtrictive. Dolbin, Gregory and Fyres cont. 263. 
1 Saund. 247. Fyres: If it had been res integra, I ſhould. 
be of another Opinion, but all Reſolutions being otherwiſe, 
I accord. Sid. 325, 1 Sound. 247, 248. EN 
A toute: 


2 — — — 


1 Lev. 124. 


8 Term. S. Mich. 3 W. & M. 1691. 
Semper pa. A touts temps priſt can never be pleaded after Inparlance; 


atus. 


Polen Mich. On a Bond after Imparlance, you may plead Tender and 


7 W. 3. Wig- uncore priſi, for no toutes temps priſt need be pleaded in 


more and Veal. | 
Poſtea Mich. that Caſe. 


9 W. z. Giles v. Hart. Poſtea Paſch. 12 W. 3. Horn v. Luines. 


Apppearance An Appearance does not help a Diſcontinuance, as it 


helps a Mil- 


contincance, des 8 Miſcontinuance; and it is 4 Queſtion, whether 
but not a Diſ- Diſcontinuance in Proceſs be help'd by the Statute of Jeo- 
continuance. ij, tho Diſcontinuance in Pleading may be help'd. Per 

Hott. „ 
Vide Hob. 


1190, 191. If Award be, that a general Releaſe to the 'Time of A- 


Poſtea Hill. 


T1 | Sea” FI; . „. 
8W.z, Hoop ward may be given, a Releaſe to the Time of the Sub- 


er v. Pierce. Miſſion is a good general Releaſe. 


—— — 


DE 


Anno 3 W. & M. 1691. 


Anonymus. 


out Imparlance, as in an Appeal. 


h [ Nan Homine Replegiando one muſt plead Inftanter, with- 


The King and Davis. 


3 | P ON Information for a Riot, a Trial was had, and 
e ee Verdict given for the Defendant, and a new Trial 
tion, for being againſt Evidence. Aliter, if by Fraud or Surpriſe. 1 Sho. 336. 1 Sid. 149, 153. 


No new Trial 


* 1 prayed 


Mich. 3 W. & M. 1691. 9 
prayed for, for the K. and Sir Joh Zackſon's Caſe alledged, 
the Court ſaid that was proved to be by Fraud, and ſince 
that, in Hale's Time a new Trial had been granted, the 
Verdi& being obtained by Fraud ; but this Verdict being 
only againſt Evidence, but no Fraud, a new 'Trial was 
denied. New Trial granted in the Cafe of the Queen v. Coke, 
the Acquittal being by Surpriſe upon the Proſecutor, for 
Want of Notice, it being brought on by Defendant ; it 
was Mich. 3 Anne, Indictment for keeping a common Bawdy- 
houſe. 


Term. 


Hill verſus Mills. 


HE Bankruptcy of an Executor is no Cauſe of grant- jug: Tft. Lb. 

ing Adminiftration to another. Where there is a na- 1. Tit. 26. 

tural Diſability, there is a Neceſſity of doing it; but it muſt 5 167 

be ad uſum & commodum of the Executor, fo the laſt Grant- 1 Sd. 280. 
ing of Adminiſtration is a Nullity, and 25 Fatto void. 1 
370. Skin. 299. Comb. 185. Poſtea Mich. 10 W. 3. The King nd Richard Rains. 


Styrrop verſus Stoakes. 


I* Money be disburſed by Church-wardens for repairing 

1 the Church, or any Thing elſe meerly Eccleſiaſtical or- 

Spiritual, the Spiritual Courts ſhall allow their Accounts: 

But if there be any Thing elſe, that is an Agreement be- 

tween the Pariſhioners, the ſucceeding Church-wardens ma 

. have an Action of Account at Law, and Spiritual Court 
has not Juriſdiction. 


Stockwell verſus Colliſon. 


AN on Conſideration that he had aſſumed to Commiſſoner 
{crve Defendant as Commiſſioner to examine Witneſſes intitled to 
in a Suit between him and B. that Defendant promiſed to 38 
pay him for his Pains. It was alledged, that a Commiſ- rar. 
hioner could not have an 4fſumpſit on ſuch a Promiſe, for Su. 33% 
he ought to be indifferent, and it is unlawful to be paid for? 
ſuch Service; as a Promiſe, in Conſideration that Plaintiff 
would take a ſpecial Warrant and Arreſt, to pay ſuch a 
Sum, is void. Noy 78. If a Man, in Conſideration of Money, 
undertakes to do Execution, not good. 2 Gro. 10 3. But per 
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Office of Re- 
giſter of Lan- 
daſ may be 
granted to 
two. 


I Sho. 288. 


Salk. 465. 


Cart. 213. 


Cur, A Commiſſioner is named by the Party, and it is in- 
tended he would favour him, and therefore it is a Chal- 


lenge to the Favour, that he is a Commiſſioner at the De- 


nomination of the Party, tho' no principal Challenge. 1 Iaſt. 
157. b. and a Commiſſioner takes Pains to attend the Ex- 
amination of Witneſſes, and therefore deſerves Recompence, 
as well as a Commiſſioner of Bankruptcy ; and there is a 
Difference between him and a Sheriff. Jud" pro Oner”: 


Jones verſus Bear. 


N an Iſſue out of Chancery found, that Biſhop of 

Laudaff in Males, in 1671. granted the Office of the 
Regiſter, (which was ſeveral Times granted to two ſince 
Stat. of 1 Hliz. and no Grant to one only proved before 
the Statute) to Sir R. Floyd and the Plaintiff; and the Plain- 
tiff claimed the Office by Force of the Grant; and it was 
agreed, that if ſuch Grant to two had been good at Com- 
mon Law, it would not be defeated by the Statute; for it 
allows a Grant to two, where the Uſage had been ſo; 


and the conſtant Uſage ſince is good Evidence of it's ha- 


ving becn ſo before. But it was argued, that ſuch Grant 


had been void at Common Law; for this is a judicial Of- 


tice, which cannot be granted to two in Reverſion. 11 Co. 4. 
Office of C. J. not grantable to two. But per Cur' contra; 


A judicial Office may be granted to two, as well as a mi- 


niſterial one; and no Inconvenience more in one Caſe than 


in the other; the Office of a Judge may be well granted 


to two. If theſe two Chancellors differ, the Biſhop may 


{ct himſelf, and their Authority ccaſes. 


College of Phyſicians verſus Baſſet. 


'CTION for practiſing Phyſick without Licence; De- 
X claration lay at to be at J/eftminſter in Com Mzidd', 


but not that it was within ſeven Miles of London, and 


1 Vent. 21. 
2 Rol. Abr. 
480: -PL2: 
3 Lev. 46. 


therefore bad. 


Sheriff cannot return a Reſcous upon a Writ of Execu- 
tion. PT: EE 


Per Cur: Where there be ſeveral Executors, and only 
ſome of them appear and plead, Judgment muſt be againſt. 


I them 


1 - 
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them all; but Execution de boni: propriis ſhall go againſt 


him that has appeared. Item Submiſhon to Award by Ex- 


ecutor is a Devaſtacit. 


Germin & Ux' verſus Orchard. 


T Reſpaſs for breaking Plaintiff's Cloſe ; Defendant Salk. 346 


pleads, that J. F. was ſeiſed of the Place where in 


Grant of 4 


Fee, and being ſo ſeiſed demiſed it to Plaintiff's Teſtator Lo ior 


ears to a 


for a certain Number of Years, Gc. and that Teſtator by Man, Habe. 


Deed aſſigned it to Defendant. And to another Part of the 


dum after the 
Death of the 


Place where, Cc. he pleads another Plea, to which Plain- Grantor ; the 


tiff demurred, having traverſed the Aſſignment, and Ven 
fac awarded, tam ad triondum exitum prædictum, quam ad 
inquirendum de dammnis, in Caſe Judgment ſhould be for 
Plaintiff, upon the Demurrer. Jury found a ſpecial Verdict, 
That B. by Deed reciting, that whereas J. $8. had demiſed 
Tuch a Houle to him, and Land, Gc. he granted and aſſign— 
cd to Defendant the ſaid Houſe and all other the Premilles 


and Appurtenances, together with the ſaid recited Leaſe, 


and all Writings and Evidences concerning the ſame, to 


Term paſſes 
preſently, and 
the Haben 


dum is void. 


have and to hold from and after the Death of the Aſſignor 


and his Wife, for and during the Reſidue of the ſaid 'Term 


unexpired; & /i Car, it is a good Aſſignment for Plaintiff, 


ſecus for Defendant ; and afleſs Damages, 6c. but aſſeſs no 
Damages on the Demurrcr ; for on that there was a Nolle 
 proſequi enter d. 5 % 3 
Sir Bartholomew Shower : This is no good Aſſignment; 
the Office of Premiſſes was to aſcertain the Eſtate intended 
to pals in the Habendum; but tho the Premiſſes do make the 
Eſtate certain, yet it may be utterly defeated by the H[aber- 


dum; and therefore here the Habendum, limiting the Com- 


mencement of the Leaſe to be from Death of Aſſignor and 


his Wife, defeats the Premiſſes. A Leaſe for Years ſhould 
have a certain Commencement and Ending, otherwiſe it is 
void. 1 Iuſt. 45.b. And here the Time of Aſſignor's Death 


is not known; and an Habendum not only alters and abridges, 
but ſometimes wholly fruſtrates the Premiſſes. A Feoffment 
to A. Habendum after Death of Feoffor, void. 3 Cro. 254. 
True it is, that if Grant be compleat in the Premiſſes, a 


contradicting Habeudum ſhall be rather void than defeat it. 


Hob. 171. Dyer 272. And if it be objected, that all the 
Term is granted here in the Premiſſes, by the Words, the 
ſaid recited Leaſe: It may be anſwered, that by the Word 


(Leaſe) 
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(Teaſe) the Term is not extended, but the Deed indented 
only, becauſe of the Words ſubſequent, all the Mritings and 
Evidences. A 
It was argued likewiſe, that the Verdict was good not- 
withſtanding the Omiſſion of Enquiring of Damages on the 
Demurrer; for as to that, it is but an Inqueſt of Office, 
and may be ſupplicd by another Writ. J). 135. 11 Co. 6. g. 


But if the Verdict would have been deficient, for this Cauſe, 


it is aided by a Nolle proſequi; for where a Verdict is inſuf- 
ficient, by Aſſeſſment of entire Damages, or Non-aſſeſſment 


of Damages and Coſts, where they ought to be afſeſs'd, it 


cannot be ſupplied by a Writ of Enquiry ; but Releaſe of 
Damages and Colts remedies Suits and Imperfection in the 
%%% re rs | 5; 
Contra: The Word ( Leaſe) contains all his Intereſt in the 
Land, and not the Deed indentcd only, for if the Indenture 
were intended to be conveyed only, it might have been by the 


other Words, (all Mritings, Gc.) and then the Word ( Leaſe) 


ought to carry the Term, otherwiſe it will be of no Uſe; 


but ſuch Conſtruction ought to be made as accipiantur cum 


Hedtu; and that the Word Leaſe comprehends all his E- 


ſtate in the Lands, vide Peytoe and Pemberton's Caſe; 


where a Man pleaded he had ſurrendered dimiſſionem praed', 
and conſtrued a Surrender of his Intereſt. 1 Cro. 101. Then 
all his Intereſt being given in the Premiſſes, the Habendiun 


being contrary is void. 1 Co. 155. And if the Aſſignment be 
good, the Verdict is void; for if the Jury had found exceſ- 
ſive Damages on the Demurrer, Attaint would lie againſt 


them; and in all Caſes, where Attaint would lie againſt the 


| Petit Jury for exceſſive Damages, there, if no Damages be 


alleſs'd, ſuch an Omiſſion ſhall not be ſupplied by a new 


: Enquiry. 11 Co. 119. 4. 2 Rol. Abr. 722, 3. 


Ver Cur': This Aſſignment is void; for if a Man grant 


Loeaſe for Years, Hlabeundum after Death, it is void. Eyres 


cited a Caſe to the contrary, 2 Rol. Abr. 66. b. but it was 
denied per Holt, and not minded by others; and a Diver- 


ſity was taken, where one grants his Term for ſo many 


Years as ſhall be arrear after his Death, and a Grant of his 


Vent. 83. 


Term for four or more Years in certain, Habendum after his 


Death; the firſt is void, the ſecond good. 1 Co. 155. And the 
Verdict is inſuſhcient, and ſuch Inſufficiency not aided by a 
Nolle proſequi ; and ud per totam Curiam, that Aſſignment 

not good. This Judgment reverſed in the Exchequer-Cham- 
ber, and that Reverſal affirmed in the Lords, 


© 3 " Kine 


— — 
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King and Evans. 


Andamus to reſtore Evans to the Office of Clerk of Clerk ot the 

the Peace: A Misbehaviour returned, ↄidelicet, That Peace not re 
a Demand being made of the Rolls he did not deliver anon bu: 
them to the Crſios Rotulorum; and a peremptory one GT: - 
moved for; for the Stat. 1 J. & M. veſts a Frechold in the 1 Sto. 282. 


3 | | . | | A4 Mod. 31. 
Clerk quamdin ſe bene gefſerit, they are to remove him Fefe Tin. : 


but on Miſdemeanor in Execution of his Office, and Arti- W. XM. Har. 


cles againſt him are to be put in Writing, which is not ſaid urtend Fox. 
to have been done. Holt, The Keeping of Rolls does of RW; F 
Right belong to the Cuſtos Rotulorum; the Clerk of the Saunders and 
Peace is a diſtin Officer, and not a meer Servant; and his OWen. 
Buſineſs to make up the Rolls and enter them. Peremptory 
Mandamus granted; FL - 


Parker verſus Winch. 


H? LT: An Antient Demeſne Manor is impleadable at Ancient De: 
11 Common Law, but the Lands holden of the Manor, me ſne Manor 
are only implcadable in the Court of the Manor; and 28 
laying it in the Declaration to be Part of the Manor, ſhews Law ; Lands 
it not impleadable in the Court of the Manor; for Land Mid of it 
holden of the Manor cannot be faid to be Part of the Commen lau. 
Manor. Eyre: The Rent may be Parcel of the Manor, Vide Reg. 
and ſo may the Services, tho the Land is Frank- fee; and 1.6. ©: 
whatever is holden of the Manor is not Part. „„ 


Coke verſus Hawkins. 88 
3 „ & ns 5 Prohibition to 
A ff Otion for Prohibition to Spiritual Court, for a Suit for a Omen S 
1 Defamation, and it being after Sentence, denied; be- for Defamati- 
cauſe they had not pleaded to Juriſdiction of the Court. O. on, not granted 


aſter Sentence. 


King and Inhabitants of Horneſiy 


Hau Upon a Preſentment for not Repairing a High- Highways 
way, on Not guilty, you can't give any Thing in Evi {= 
dence, but only that the Way is repaired. If they plead they 

ought not to repair, they muſt ſet forth who ought. You 

can't give in Evidence no Highway, but may traverſe it. 

Eyre, cont. Dolbin: They may give in Evidence, that 

it is no Highway, but not that they ought not to repair. 


Where Part of | 


D E 
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Cudlip and Rundall 


Houſe, with the Appurtenances, the 25th of March 


a Thing de- 4 36 Car 2. for a Term of Years then and yet unex- 


8 052 Plaintiff declares, that being poſſeſs'd of a 
| Arth. 202. 


miſed in ge- pired, by Indenture demiſed them to Defendant 


neral Words, 


is well except. for ſeven Years next enſuing; who entered and was poſſeſs d, 
eld by parti- er ignem ſuum in domo prædicta tam negligenter cuſtod, 
cular Words. that on the 8th of Nov. the Houſe was burnt, ad damm 


ſuum of 3001, Defendant pleads aon dimifit modo & forma, 
Iſſue is joined; and a ſpecial Verdict, That the Plaintiff was 
poſſeſs d, and 25th of March 36 Car. 2. demiſed by Inden- 
ture to Defendant all that one Meſſuage, &c. together with 
all Houſes and Out-houſfes to the ſame belonging; excepting 
and always reſerving out of the ſaid Demiſe to the Plain- 
tiff, his Executors and Adminiſtrators, the Houſe commonly 
called the new Houſe, new built upon the Premiſſes, for 
the Uſe only of the Father of the ſaid Plaintiff, the ſaid 
Plaintiff, their Wives and Families to live in as they pleaſe, 


but not to be let to any Perſon or Perſons whatſoever ; and 


all other Times when they ſhall not dwell there, to be 
uſed by the Defendant, his Executors, Adminiſtrators and 
Aſſigns, to hold the Premiſſes, except as before excepted, to 
the Defendant for ſeven Years. That at the Time of the 
Leaſe there were two Manſion-houſes on the Premiſſes, 
one old one, and one new built; that the new built Houſe 
was only burnt; that at the Time of the Fire, the De- 
tendant was in Poſſeſſion of the new built Houſe, except 
one Room which the Plaintiff had, and that the Houſe was 
— — — burnt 
| 
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burnt by Fire, negligently Kept by Defendant in the Part 
of the Houſe in his Poſſeſſion. Ez ſi, Gc. HE toon 
And it was agreed in this Caſe, that no Action on the No Action of 
Caſe lies againſt Tenant at Will for his Negle& in the Cu- dang 
ſtody of his Fire, by which his Houſe was burnt. 5 Co. 13. b. ways l ; 
So the ſole Queſtion here was, if the Defendant was other gently keep- 
than a Tenant at Will of the new Houſe ; and if the Houſe i bie Fire. 
was demiſed to him for ſeven Years; & per Cur* ſeriatim, 
It is not; for the Leaſe is made of the Meſſuage, c. except 
the new Houſe, ſo that it is excepted by expreſs Words in 
the Premiſles, and alſo in the Habendum, which is not con- 
trary or repugnant to the Premiſles; for there was another 
Houſe demiſed, which ſupplies the Words (together with all 
other Houſes); and where the Exception does not defeat 
the Grant, or is contrary to it, it muſt ſtand; as Dyer 
264. U. Hob. 170. And if the Exception be good, then the 
Queſtion will be, if it be not avoided by theſe Words, re- 
ſervings to Plaintiff his Executors, &c. for an Exception 
out of an Exception puts the Matter at large. Et per Holt, 
If a Man leaſe his Houſes, excepting his new Houſe, during 
the Term, his Exception is good; but if he except it du- 
ring Life, it is void: Or if a Man, having a Term of two 
| Houſes for certain Years, grants his Houſes excepting one of 
them for Life, this Exception is void; for his Words (du- 
ring Life) y new the Exception, and ſhew his Intent, 
that the one Houſe ſhall not be excepted during the whole 
Term, and fo is void; which Difference appears in er Vide 1 Vent. 
2564. b, but here the new Houſe is excepted to the Leſſor, Gc. 78, 106. 
Which makes a full Exception; and the Words, to the Uſe 
of him only, Gc. do not qualify, but rather declare the Intent + 
of the Exception. Jud pro Def. In this Caſe Plaintiff did 
not aver that the Leaſe was not expired at Time of the Fire. 


—— 


„ Meggadow verſus Holt. 
1 „ was brought upon a Bill of Exchange, in which Bills of Ex- 
5 Plaintiff declared, that the Defendant drew a Bill of change. 
Exchange, according to the Cuſtom of Merchants, on V. 
Merchant at Rotterdam, payable to H. within two Uſances 
and an Half, and alledged them to be at Roterdam two 
Months and a Half; and alledges the Cuſtom, that if ſuch 
- a Bill be proteſted for Non-payment, the Drawer is liable; 
the Bill is aſſigned over, and alledged to be tendered to 
V. and that he did not pay: The Plaintiff proteſted, and 
brought his Action againſt Holt; & per Curiam, Judgment 
— A hb bai —— —— — peg” 
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pro Oyer. iſt, The Law of Merchants is Jus gentium, 
and Part of Common Law, and ergo we ought to take No- 
tice of it, when ſet forth in Pleading. 1 If. 11. b. 182. 4. 
The Law of Merchants in this Caſe is, that if he, who has 
ſuch Bill, does lapſe his Time, and does not proteſt, or 
make his Requeſt, if any Accident happens by this Neg- 
i lect, in Prejudice to Drawer, he hath loſt his Remedy a- 
| gainſt him; but if ſuch a Thing had happen d, it ought to 
| 5 have come of the other Side; and not being ſo, we muſt 
judge on the Declaration. It is not neceſſary to ſhew Cu- 


ſtom of Merchants, but neceſſary to ſnew how the Uſance 
ſhall be intended, becauſe it varies as Places do.“ 


— — — — 
——cc as — > 4 . r — 
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Potter and James. 
1 Sho. 347. A Pun: pro den debit” & inſolut not good, without ſet- 


comb, T ting forth any Contract, or for what the Money was 
13 W. 3. Pal- due. 1 | | 
mer v. Stave- | 8 
„„ Anonymus. 
 OnfaleCay NX THERE there is a falſe Capture of Goods at Sea, 
Adna VV the Admiral has Juriſdiction; and if they be brought 


uriſciction. to Land, the Common Law has; and the Cauſe may be 
brought in either Place, at Plaintiff's Election. 8 


Anonymus. 
Adminiſtra- FEN may be granted to next of Kin; or to x 
3 I the Wife, or next of Kin to the Inteſtate, as the Spiri- 
next of Kin, tual Judge pleaſes; the Wife ſhall come in for a Share by 
or to Wife. the new Statute ; and as to Creditors, they are all one Ad- 
rod Hill miniſtrator ; the Court may divide the Adminiſtration, or 


- Blackborough give it all away as they pleaſe. But Husband ſhall have 
v. Bavis. Adminiſtration of the Wife before all others; ſo if ſhe has 


Fiſher verſus Baſton. 


Inforior Court. EN of Judgment given in an inferior Court per 
LL ſeneſchall hic in Cur, and affirmed; for tho if it be per 
Seneſchall only, without more, it would be ill, becauſe 
it might be in a Tavern or other Place, yet being ſaid: 
in Cur, ſhews it to be in Court judicially. 5 

4 
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Rex & Reg verſus Maj de Lond. 


| Mandamus to the Mayor and Aldermen of London, , Mod 52. 
to .reſtore Sir J. Smith to the Place of Alderman 1 Sho. 274. 
there. Return, that Sir 7. Smith the 13th of Feb. was an 3 
Alderman of the City, being before that Time duly elected reſtore him w 

and admitted into the Office, according to the Cuſtom of the Place of | 
the ſaid City; and that he fo continued from the 15th of se 
| Feb. to the making of the Act for Abrogating the old Oaths Lean, 
and appointing new ones, and from thence to the iſt of . 
guſt next following,; but that he did not take the Oaths 
appointed by that Statute, nor hath ſince been choſen into 
the Placc of Alderman ; and therefore his Office being void 
by his not complying with the Act, they cannot reſtore him. 
The Difficulty reſted ſolely upon the Statute for Reverling 
the Judgment given in the % J/arranto; and whether this 
Return was not contrary to it; for if by that Judgment 
there recited, the Corporation was diſſolved, then Return 
of his being Alderman is frivolous, and he not obliged to 
take the Oaths, not being an Officer at that Time, till Re- 
ſtitution of the Libertics of the City by the Act that was 
made after. 8 %%% ns | IE 
Eyre: Return is ſufficient; for it muſt be taken for true, Return muſt 
till Party falſifies it by bringing Action, unleſs any Thing be taken as 
in the Act of Parliament alters the Caſe ; for the Judges gag. OY 
are obliged to take Notice of it being declared a publick 
Act, and nothing is in it to make Return contrariant. The 
Judgment entered in this Caſe was very different from what 
is recited in the Act; but the Court takes Notice of it only 
as it is there recited, which is, That the Liberty, Privi- 
* lege and Franchiſe of the Mayor and Commonalty, and 
Citizens being a Politick Body, and Corporate, ſhould be 
ſeisd into the King's Hands": By which Judgment the Cor- 
. poration is not diſſolved, ſo that Sir J. S. continued ſtill an 
- Alderman of that Body; the Judgment, in the moſt ſenſible 
Terms, is a Seiſing of the Corporation into the Kings Hand, 
Which could not be; for that reſts ſolely in Intendment 
of Law, and is inſeparable from the Members; and what 
the King cannot have, Judgment of Seiſure cannot give him. 
2 Cro. 260. The Judgment here ſhouid have been a Judg- judgment 
ment of Ouſter; and this is ſuch a Judgment as is without may be of 


; : en ſeiſing of Fran- 
Precedent, which makes Suppoſitions. There are ſeveral der ne 


Judgments for ſeiſing of Franchiſes, but never for ſeiſing of Corpera- 
— F —— — — of bons. 


18 Term. S. Hill. 3 W. & M. 1691. 
of Corporations; the Corporation is always ſuppoſed to be 
prior in Law. Palmer, 1 Caſe. If a Corporation may be 
ſeiſed nomine diftriftionts, or otherwiſe it is diſſolved; for 
when it is merged in the Crown, the King may make a 
new one, but cannot reſtore the old; a Corporation is ſome- 
thing beſides Franchiſes, for it is a Capacity to hold as a 
Natural Body; and tho it may ceaſe to be in actu exercito, 
yet it may be acta ſignato. Neither does a Sciſure of Office 
diſſolve one; for on making a Corporation, the King may 
reſerve the Naming of Officers to himſelf, and ſuſpend it for 
a Time. And it not appearing by the Preamble, what the 
Franchiſe is that was ſeiſed, it muſt be taken for Truth that 
he continued an Alderman; and he is not help'd by the 
other Clauſes. 8 
Gregory: The Court cannot take Notice of any other 
Judgment but what appears by the Preamble. Dol lia 
doubted, If the Return be true, they cannot reſtore Sir J. 
Smith; the only Difficulty is, whether it be poſſible to be 
true or not. Franchiſes that remain in the King may be 
ſeiſed; the Parliament does not declare it null from the 
Beginning, but only illegal. If it had been Liberties, Goc. 
Sir 7. ſhould have been reſtored; but here it is only præd 
L. iberty, but the enacting Clauſe is poſitive; idco dubitat”, 
and not willing that peremptory Mandamus ſhould go. 
Holt: The Writ is, that he was duly elected an Alder- 
man, ſecundum antiquas confſuetudines civit pred. The 
Return agrees with the Writ, that he was elected, but 
that he did not take the Oaths. If this Act had not been 
in the Caſe, undoubtedly this had been a good Return. In 
this Act, by the Word (Officers), Aldermen without Doubt 
are underſtood ; but if the Return be contrary to the Act, 
it muſt be rejected. If the King ſhould now make ſuch an 
Officer as an Alderman, it would not be good; for the 
Law underftands no ſuch Officer, but of a Corporation. 
By the Judgment, as recited, the Corporation is not diſſol- 
ved. It was a Cure, whether a Corporation could be dif- 
| Vide 9 Co. ſolved, but ſure it may: It is ſuch a Franchiſe as may be 
*- forfeited; but a Judgment of Seiſure is no proper Judgment 
to diſſolve a Corporation. There are three Sorts of Liber- 
ties; 1. 'That which did exiſts in the Crown before, as Fe- 
lons Goods. 2. Created de novo, which exiſt tho forfeited, 
as Lect, Market. zd Sort, which cannot exiſt but in Per- 
fons, and in that laſt, Judgment ought only to be for 
Ouſter, for the King cannot have it himſelf : But Judgment 
final, that Liberty ſhall be ſeiſed and forfeited, will 2 


” * — ” > 


3 


— 


r "> * 
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them of Franchiſes. Here does not appear any Judgment If Corporation = 
actually given, that the Franchiſe being a Body Politick be made to » | 
ſhould be ſeiſed: The Liberty of the Mayor is not the ES, oa bv 
Being of the Mayor; by a Surrender of Liberties and Pri- Purpoſe for 
vilege, the Corporation is not diſſolved. 3 Co. Dean and 3 
Chapter of Norwich Caſe, Fo. 166. He agreed, if a Cor- ceaſes, it i 
poration were made to a particular Purpoſc, and they deveſt diſblved. | 
themſelves of all Right, ſo that they cannot Anſwer the 
End of their Inſtitution, it is thereby diſſolved; as in the 
Caſe of a private Corporation for Charity, before the re- 
ſtraining Statute; but if the End of a Corporation remain'd, 
as in a Borough to make By-Laws and governing it, the 
Corporation remains ſtill, and the making of By-Laws is 
no Franchiſe, but Part of the Conſtitution ; and ſo as Mat- 
ter ſtands no peremptory Mandamus. = 


— 


Term. Paſchæ, 
Anno 4 W. & M. 1692. 


D a 
— q : Sr 


Hare verſus White &5 Us. 


FI AReſpaſs againſt Baron and Feme; upon General Baron and | 

HF Ifuc Baron is acquitted, and Feme found guilty ; fene. 

and moved, that Baron ſhould have been joined 
only for Conformity; and there is a Writ in the 


Regiſter to that Purpoſe, 105. b. which ought to be purſucd ; 
and fo is 22. 106. But Curia contra; For there is no Di- 
verſity in the Caſe of Baron and Feme, and where Treſpaſs 


is againſt any 
Cro. Fac. 203, 


other two, and one of them is found guilty. 


| — — Rex- 


peal is final. 


„K 


_—_— 
” 


aus. 
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Rex verſus —— 
Order of Seſ- Emberton moved to quaſh an Order of two Juſtices of 
1 peace, made at their Seſſions; which reciting a prece- 


dent Order made by two Juſtices, to remove a poor Man 
from H. to B. in the ſaid County, becauſe it appeared to 
them that he had rented a Farm of 10 J. per Annum in 
H. ordered he ſhould be ſettled at H. and moved to have 
the Matter examined here; but 7ora Curia contra : But they 
agreed, that in all Caſes where a Statute gives Appeal from 
two Juſtices to the Seſſions, the Order on ſuch Appeal is 
final, tho' the Statute does not expreſly ſay ſo; and this 
Court cannot examine the Fact, but only quaſh the Order, 
if contrary to Law on the Face thereof. And per Dolbin, 
If a Conviction be on the Statute of Deer-ſtealers, the Fact 
cannot be after examined here; for the Parliament has 
made the Juſtices ſole Judges of ſuch petty Matters. Then 
Shower moved to quaſh the Order, becauſe the Seſſions 
ought only to quaſh or confirm the Order of Juſtices; yet 
they have not reverſed the former Order, but order'd a Set- 
tlement at H. without more ado: But per Dolbin and 
Fyres, the Settlement at H. being the Place from whence 
he was removed, is a Reverſal of the firſt Order. But 
Holt thought they had not Power to fettle him at H. 
becauſe it did not appear he had been ſettled there forty 
Days; for tho he had a Farm there, yet it is not a Settle- 
ment, if he leaves it within forty Days: Then the Seſſions 
ought to have quaſhed the firſt Order, but not to ſettle a 
poor Perſon who had no Settlement. But the other Juſtice 
contra, abſente Gregory, it was confirm'd, 8 


Looroder verſus Scretodens. 


4 Mod. 99, 1 Appeal of Murder the Plaintiff counts at Bar in pro- 
1 Salk. 64. 


pria perſona, but the Roll put into Court, where the 


in Appeathe Count was entered, was by Attorney; and Exception ta- 


Plaantiff mull 


_ appear in Per- ken, that the Appellant was nonſuited ; for that he appeared 


=, 8 by Attorney, where he ought to come in Perſon; and ſuch 
manded, ans Appearance is void, and ſo Nonſuit by Default; and if not 
3 Nonſuit, Appeal is diſcontinued, for he ovght to appear i- 
me PPEA | 


1 


may be alter'd according to the Truth of the Fact, before it be filed. 


* . : - ftanter 
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ſtauter, which he has not done; for at the Day of the Re- 
turn of the Writ the Appellant ought to have counted an- 
ter, but his Count was by Attorney, which is no Count; and 
then the Appeal diſcontinued. As if a Woman brings an Ap— 
peal de morte ori, and at Day of Return Partics appear, /cd 
Vic non mifit breve, wheretore Plaintiff prayed an Alias, 


but Appellee demanded a Count, and becauſe ſhe refuſed 


Appelice was diſcharged. Naß. App. 46. cited. 1 Pulſt. 70, 
71. Cur Contra, Appellant here ſhall not be nonſuited ; for 


none can be nonſuited that is not demanded, but he was 


not demanded; wheretore Appcarance by Attorney can't 


be a Nonſuit. 2 {zf/t. 313. In an Appeal of Mayhem the 


Plaintiff came by Attorney, which could not be, and Plain- 


tiff was demanded, and for Default nonſuited; but there it 
is plain, if he had appeared on Demand, he could not 
have been nonſuited : So here, if Appellee would nonſuit 
Appellant, he muſt have demanded him ; but here Appellant 
was preſent and viewed by Court, and ſhall not be non- 
ſuited, if demanded at a Day he is not demandabie at. 
Then as to the Diſcontinuance, that cannot be before Im- 
parlince; but the Day the Court took to adviſe ſhall 
not meke a Continuance, but ſhall be intended the firſt 


Day. It is true, the Appellant hid a Day by the Roll and 


by the Writ, and on every one of them is demandable. In 


— 


the Caſe in Rafal, he came on the Day by the Roll, and 


becauſe he retuted to count, the Appeal abated ; here he 


appears on the Day given by the Writ, and has counted, 
and that in proper Perſon as he ought; and tho' Roll be 
per Attornat, that ſhall be altered; tho' an Appeal cannot 


be alterd at Common Law, nor by any Statute of Feofail, 


yet it may be altered according to Truth of Fact, before it 
is filed or becomes a Record; whercupon the Roll was a- 
mended, and Defendant pleaded No cup. And it was 
ſaid in this Caſe, that where Grand Jury or Inqueſt finds 
a Man guilty, he is ouſted of Battail on Appeal. 


Ferrers verſus Miller. 


TN Ejectment Defendant pleads in Abatement, that the Cart. 220. 


Land was ancient demeſne, without making a Defence; 


a Party by Defence. 1 Jug. 127. b. unleſs it be in Aſſiſe or 
Scire fac, for there no Defence is to be made; but in all 


Salk. 217. 
5M ; : ; ; ; „ . Plea, where no 

tor he ſaid, Feuit & defendit, without ſay ing Vim & inju. Defence is 
71am, Gc. and no Pleading can be, unleſs he make himfelf made, need 
not be recei- 
ved; but by 
Accepting it, 
8 perſonal it & goet 


w__ 
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perſonal Actions the Plea ſays, Venit & defendit vim & in- 
Juriam, (Fc. tho it be uſual in Pleas in Abatement to leave 
out the Word Cuando. But on the other Side it was ſaid, 
the Precedents were both Ways, and it was adjudged good 
without Def” im; but unleſs he makes himſelf Party to 

the Writ, by making Defence, you are not bound to receive 
his Plea; but if you do it, it is good. 


Rex C Regina verſus Warrington. 


4 Mod. 6j. | Nformation againſt Defendant for a Riot in Cheſter, Which 
1 Sal. 152. is a County Palatine, and therefore to be tricd there; and 
8 TT 2 Suggeſtion being entered on the Roll, that the Sheriff was 


Where there Of Affinity with the Defendant, the Feuire fac” iflued to 
are two She. the other Sheriff only, and a Jury returned; and Defen- 
riffs, and one | 2 ES. 1 he R removed hi 

, challenged, dant found Not guilty, and the Record removed hither, 

the Veiie And moved in Arreſt of Judgment, that the FVenire was 

mult go to i! directed, for it ought to have been to the Coroners. 
the other, and 5 | A 3 3 . 1 

not to the Co- But Cur; Holt delivering it; the Vemre is well, and Trial 

roner. IfShe- good, and fo adjudged before between Sir D. Rich and 

= A en Fir "7 Þ0. Player; where the Feuire was directed to Sir Y. 
- Proceſs ſhall ..-* | „ | | 1 

iue till an-. NOH only, the other being a Party. For the Sheriff is 

| 1 the proper Officer, to whom the Return of Writ belongs ; 

fall not go to and the Law docs not commit it to others, without Default 
the Coroner. Or Partiality ſuſpected, and then conſtitutes the Coroner ; 

but where there are two Sheriffs, and only one of them ſu- 

ſpeed of Partiality, and for this Defect is challenged, his 

Companion is as proper a Perſon to ſupply that Defect as 

the Coroner. But it is ſaid, both Sheriffs make but one 

Officer, yet every one of them is a Sherift; the Coroners 

are but one Officer, 1 Mod. 198. yet if there be two Coro- 

ners, and one of them be challenged, and if four, and three 

be challenged, the Yenire ſnall go to the other; but if none, 

it is directed to them all: So Venirèe is not to be directed to 

the Coroners, but on Default of Sheriff. If Sheriff dies, 

Proceſs does not iſſue 'till another be, and ſhall not go to 

the Coroners. It is the Challenge only makes the Coro- 

ners or any of them Officers; and why may not the Chal- 

lenge as well make the other Sheriff an Officer. In a Oware 

Tmpedit againſt Archbiſhop of r; if he be found Diſtur- 

ber, the Writ de admittenda idonea perſona goes to Arch- 

biſhop of Canterbury; yet he has not Superiority, but only 
Precedency, Dyer 327. And Penire well awarded, 


Pitcher 


and for Rent arrear for three Years after Aſſignment, he 


——_ 
— 
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Pitcher verſus J oVey. 


TRROR of a Judgment in the Common Pleas in Cove- vide; Le- 
nant; wherein the Plaintiff declared, that by Indenture 295. 


bearing Date 9 July in the Year 1680. he demiſed a Houſe in N 


the Parith of St. Martin's, Gc. rendring Rent, with Cove- Carch. 177 


nant for Payment to R. Gill, who aſſigned to Defendant; 1 Show. 340. 
Leſſee aſſigns 


V 
brings Covenant; Defendant as to Part pleads Nil de bet, Perſon who 


and as to the Reſidue an Aſſigument over before it incurr'd. a joe 4 
Without No— 


- Plaintiff demurr'd, and Judgment by three Judges in the ice to the Lec 
Common Pleas for the Plaintift; and it was urged for De- ſor; Leſſor 


fendant here, who was Plaintift below, that there was a cannot have 
Covenant a- 


Privity of Eſtate, tho' no Privity of Contract, between Af: gaint the ori. 


ſignee of a Perm and Leflor, after Acceptance of him for ginal Leſſee 
3 | ich continue withſtandi he AM „ ?,:11 for Arrears of 
Tenant, which continues notwithſtanding the Aſſignment, 'till Rent wh 
Notice of it: As if Tenant makes a Feoftment, the Lord ſhall the Afign- 
avow upon him for Rent arrear 'till Notice of it. 3 Co. 23. g. ment to 4 
And ſo it was adjudged in the Caſe of an Aſſignee of a 


Term, 1 Sid. 339. by two Juſtices; and Itejſdeu's Reaſon to 5 


the contrary not good, that the Leſſor had Remedy by 


Diſtreſs; for there is no Reaſon that the Leſſor, who had 
two Remedies, ſhould be deprived of one of them; for he 


cannot have Debt, where the Party to whom the Term is 


aſſigned is not known to him; and perhaps his Remedy by 


Diſtreſs may fail, where the Aſſigument is to a poor Man, 
who is not able to manure the Land, or by Indigence or 
otherwiſe ſuffers it to lie freſh, and then the Leſſor ſhall be 
without Remedy, by Diſtreſs, or by Action of Debt; and 
ſuch Notice ought to be pleaded, as in the Caſe of Mar- 


row and Turpin, 3 Cu. 24.4. But per Cur", abſeute Gregory, 


Judgment was reverſed ; for Debt lies by the Leſſor againſt 


the Aſſignee only upon Privity of Eſtate, and when this fails 


by the Aſſignment over, that Action is at an End; and is not 


like an Avowry, which ſhall be made on a Perſon certain. 


That of Sid. 339. was haſtily reſolved by two againſt Twi/- 


den, and the Bar thought it new Law. The Leſlor is not 


at ſuch great Prejudice as is pretended, for he may diſtrain, 
or have Covenant againſt the Leflee or his Executors ; and 
if there be no Covenant for Payment, he may have Dcbt 
againſt the ſecond Aſſignee, when known; and if that were 
not ſo, it was his own Folly that he accepted the firſt Aſ- 
ſignee for Tenant, by which he gave him a Liberty of Aſ- 


ſignment 


— — —— - 
1 — — 


— 
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ol it is ſo. 


out vi S ar- 
mis, ill. 


ſignment to the other, and diſcharged Leſſce. Jugdment 
reverſed, and Nil dictum as to Point of Notice. 


Tyial on the Cuſtom of the Manor of Bray. 8 


Where Origi- N Evidence, the Court ſaid, that a Copy of a Court- 
nal is Evi- Roll of a Manor is good Evidence ; for wherever the 
vence, COPY Original is Evidence, there a Copy is. Copy of a Probate 
is good Evidence. Sir F. L. was refuſed to be a Witneſs 
of a Cuſtom, becauſe he claims by it; but any Tenant of 
a Manor, that Claims not by the Cuſtom, is a good Witneſs. 


Anonymus. : 


intire Da- FE R Cur, Where a Continuando in Treſpaſs is impoſ- 


_ ſible, and intire Damages, Court will intend that no- 


thing was given for the Continuando, becauſe impoſſible. 


Anonymus. 


PFreſpaſswith- | hk 'Freſpaſs the Declaration was without 91 & armis ; 

upon general Demurrer, this Omiſſion is fatal, for it is 
Subſtance, and alters the Entry of the Judgment, which 
ought to be with a Cap, when the Action is i & armis, 
_ otherwiſe with a Miſericor dig. Os 


Buſh verſus Cole. 


Carth. 232. ⁵ NOvenant; Plaintiff declared, that he leaſed to 4. a Houſe 
„ 8e 388. 


ee for Years, excepting two Rooms, with freeIngreſs, Egreſe, 
of a Paſſage Cc. per le Parlour, Hall, Gc. and after Leſſee aſſigns to De- 


in a Leno, be fendant, and alledges Breach, becauſe Defendant had ſtopp'd 


in t P. rt * TD; | 7 
of the Thing the Paflage; and on Demurrer, that theſe Words do not 


demiſed, but make a Covenant, for they are only the Words of Leſſor, 


Neat % and not like 1 Saund. 32 1. where Covenant was maintain'd 
Reſervation, ON the Word dimiſi; for there the Uſe of a Pump was leaſed 
and Covenant by him againſt whom the Covenant was brought; but here 
Will lie. " | > ry 2 3 RY: : 15 | 
| they are the Words of him who brings Covenant; and if Co- 
venant lies, it is not maintainable againſt Aſſignee. But per 

Cu, Covenant lies againſt Leſſce and Aſſignee too; for it 

is expreſly laid, that Demiſe was to him and his Aſſigns. 

on i os RR 


"T_T 


— c_—_— 
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And Eyres ſaid, the Diverſity was as taken in the Lord Ryſ- 
ſell's Caſe, where the Demiſe was of Land, except a Cloſe, 
and agreed, that Covenant did not lie for Diſturbance in 

this Cloſe; but where the Exception was of a Thing de 
hors to the Leſlor, as a Way, Common, Eſtovers, or other 
Profit aprender, that is by Agreement of Leflee, the Leſſor 
ſhall have them; and therefore Covenant lies. 3 Cro. 657. 
Mo. 553. , 


Bruges verſus Leer. 


| PU for Common for Sheep; Jury find, he had 4 Mod. 39 
Þ Common for Sheep prout he declared, and wlterins Common laid 


N. | for Sheep and 
| dicunt, he had Common for Cows too; and moved, that found Ser 


the Verdict did not warrant the Preſcription, becauſe entire; alſo; good, 
and another is found than that on which Plaintiff declared; Ane * 
but per Curiam, the Common is ſeveral, diſtin and diffe- Vide Hob, 
rent, for he that preſcribes for Sheep cannot therefore pre- 
ſcribe for Cows; and Holt cited Johnſon and Throughgood's 
Caſe, Brown 177, 178. Which is the very Caſe in Point, 
Jud pro Quer. T1 DO WT LIE e 


D E 


Anno 4 W. & M. 1692. 


—— — — — 
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Term. Sanct. Trin. 


lj 7 mencement of 


may do when the Penalty is given to both. 


tion, and the Penalty to him that will ſue. 


TR - 1 "7 
- — * . we — 


lik 1 Culliford verſus Blanck ford. 

Wh 8 Rog EBT for 4d. by Plaintiff, a third Perſon, againſt 

li 'Y 55 eee the Defendant Mayor of Dorcheſter, upon the 
| e Stat. of 23 H. 6. c. 15. for falſſy returning Sir R. 

i! 1 for a falſe Re- Napper to be duly elected Member of Parlia- 

.  tumof2Me- ment, whereas Sir T. T. was duly choſen; the Poſtea was 


Wh ment, is a ſtayed on two Queſtions that aroſe at the Trial. 1ſt, Whe- 
[iff 5 good Com- ther the Plaintiff was a common Informer within the Stat. 
If | a 0.3 Eliz. and fo obliged to commence his Suit within 
= three Judges, a Year; for the Return was made zd of March 2 . & M. 
1 contra Holt. and the Latitat taken out the 12th of February the ſame 
—_ | Year, but Bill not filed till 3d of April 3 V. G. M. 
11 2. Whether the Suit commenced by taking out of the- 
| i 3 Latitat ; for if fo, the Action was brought within the Year: 
1/89 Eyre and Gregory, as to the firſt, were of Opinion, that 
11 | Plaintiff was no common Informer within 31 El. c. 5. be- 
| _ cauſe by 33 H. 6. the Penalty is wholly given to the Party 
grieved, or in his Default, to him that will ſue for it; and 
f. 31 El. extends only where it is given to King, or to King 
1 and Informer; but where it is given to Party only, it is 
g | Caſuus omiſſus, and remains as at Common Law; and fo is 
11 Ney 71. in the Caſe of the Party grieved, and the Action be 
—_ brought tam quam, yet it is only to have a Capiat ; and 
M if the Party had died, the King could not proceed, as he 


Doibin dubit; and Holt was of Opinion, he was a com- 
mon Informer within the Statute ; for this is a popular Ac- 


2. Eyres, 
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2. Eyre, Gregory and Dolbin; The Latitat being taken 

out within the Year, the Suit was ſufficiently commenced i Vent. 28. 
and compared it to the Caſe, where the Statute of Limita- 

tions is pleaded, the Plaintiff may reply, that he purchaſed 

a Latitat within the Time, ea intentione to declare in the 

Action. 1 Sid. 53. and this ſhall ſave his being barred. Holt 


agreed that Caſe, becauſe it was to ſave an old Right of 


Action veſted, but he knew never an Inſtance, where ſuing 
out a Latitat did fave a Limitation of an Action of Debt 


upon a penal Statute ; but the Time of Commencement 
ought to be reckoned from filing the Bill. Beſides, there 


was no need of ſuing by Bill for ſuch Penalty, but it might 
have been by Original. But notwithſtanding, Judgment pro 
Oner by the other Three. Hall and J/ymark's Caſe. EY; 


Rex 65 Regina verſus Prat. 


| A Man took an Apprentice in Husbandry, according to The Matter of 


5 El. who died before Time for Service was expired; an + rn iy 
and the Apprentice being impotent and a Cripple, the Juſtice ties the Juſt} 5 
of Peace, by Order of Seſſions, ſent him to Executor, and es at the Sef- 
ordered him to keep him; and it was quaſhed, becauſe eee ena 
the Inconvenience would be great, if Executor ſhould be keep him. 
forced to obey it; for perhaps he has not Aſſets; and it quaſhed ; faid 
cannot be tried whether he has or no, upon a Procceding Ee th 
at Seſſions: Beſides, the Executor may be in another County, againſt the 
and then cannot be charged with this Order. And per Hecutors. 
Eyres, An Apprenticeſhip is a perſonal Truſt between Ma- 
ſter and Servant, and is determined by Death of either; 
becauſe the End and Deſign of it cannot be obtained ; for 


the Executor may not underſtand the Trade in which he is 


to be inſtructed. Perhaps an Action of Covenant may lie 
againſt Executor, upon the Contract of Teſtator; but there 
he may make his Defence, by Pleading not Aſſets; and 


therefore this Caſe differs from 1 Sid. 216. 


King and Clide. 


Andamus to reſtore Glide to his Place of Alderman of 4 Mod. 33. 
| - | 4 a 
| Exou; 0 return, that Exonu is an antient City, wee | 
and that Time, Oc. there has been a Court held, conſiſt- abjencinghim- 
| | : _- ſelf from the 


City, and not attending, /icet ſummonitus; held well by thiee Judges, contra Holt, who held a parti- 
cular Summons was neceſſary. | | 


ing 


28 
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ing of cight Aldermen and ten others, who were the Cham- 
ber and Common Council of the ſaid City; who uſed to 


meet, on due Summons, for the better Government of the 


Corporation; and that for Miſdemecanors in the Aldermen, 
this Court uſed to amove them: "That Glide was choſen 
an Alderman, and by Virtue of that Office was a Juſtice 


of Peace in the ſaid City; but that he removed himſelf and 
his Family from the ſaid City to Topſham, & pred Civita- 


tem deſeruit & reliquit ; by which he neglected the Duty, 
of his Office, and came not to ſeveral Councils there held, 


and declared he would never come more; and for theſe 


Reaſons, at a Court held, of which he had Notice, and 
licet ſummonitus fuit he did not appear, they disfranchiſed 
him. * : 3 
Eyres: No peremptory Mandamns ſhall go; becauſe he 
being an Alderman, and having removed his Habitation 
from the City, has given good Cauſe of Disfranchiſement ; 


for it is incident to the Place and Duty of an Alderman to 


aſſiſt in the Government of the City, and to be reſident 
there to that Purpoſe : Beſides, an Alderman's Place is not 
a Place of Profit, but all the Advantage of it conſiſts in Free- 
dom, Precedence and Authority; and if he remove himſelf 


from thence, he is incapable of enjoying theſe Privileges. 
Et quod deſernit 5 reliquit is a ſufficient Return, altho' 
it does not appear but he might have return'd again, this 


could not purge his Offence and Forfeiture, but he continued 


ſtill removeable for it. As if Tenant for Life make a 


Feoffment in Fee on Condition, and enter for Condition 
broken before Leſſor takes Advantage of the Forfeiture, 
yet this does not purge it. But as to his ſaying he would 


return no more, this would not help the Return, becauſe 
no Obſtacle to his coming again; but he muſt have been 
ſummon'd before they disfranchiſed him; but being removed 
thence, no Summons is neceſſary. Gregory accord' in omnibus, 
adding, that if Glide had declared his Reſolution of not 


coming again to the Mayor, it would be a Disfranchiſe- 
ment. Dolbin The Cauſe of Disfranchiſement had been 
good, if well returned; but he ſaid, quod deſeruit & reli- 
quit generally, was not good, without any Allegation that 
he never returned again; for if he return'd before the Diſ- 
franchiſement, it would be a ſufficient Cauſe to prevent it; 


but it being returned, that he came not to Court accord- 


ing to Summons, this makes the Return full. 


4 5 e 
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Holt. I agree, that his Abſence, Cc. was a good Cauſe vide 1 Sid. 14. 
to disfranchiſe him; but here is no ſufficient Summons re— 
turned, for he ought to be ſummoned to anſwer his Faults 
before Disfranchiſement. It's true, it is alledged that Jicet 
ſummonitus he did not attend; but a general Summons 
will not avail ; for they can't, when they have him in 
Court, obje& and deprive him for any Miſdemeanor, but 
the Summons to this Purpoſe ought to be particular to an- 

{wer to ſuch and ſuch Faults. But if it appear, that he 
was not an Inhabitant within the City at the Time of the 
Court held, there is no need of averring a Summons ; yet 
tho' he left his Habitation, yet poſſibly his Return might 
cure his Default before; and if he does return, and they did 
not ſummon bim, he could not be deprived ; for perhaps he 
could have alledged ſome good Cauſe for his Departure, 
as Sickneſs, which might have ſatisfied the Court; for the vide potea 
Difference is, where they might have an Opportunity of ſum- Hill. 7 W. z. 
moning him, and where not; and this being a Return ought me 2 
to be ccrtain to every Particular, becauſe the Party has no 
Anſwer to it; but it might have been good in an Action 
on the Caſe, where he might have replicd to it. 3 Bull. 189. 
1 Rol. 409. It was returned to a Mandamny, that thirty f 
the Common Council, in the Council Chamber aſſembled, 
removed the Plaintift; and this was ruled to be ill, becauſe - 
it was not alledged, that the Common Council was held 
for this Purpoſe ; for the Common Council might have come 
to a Feaſt, and not as a Court : So in this Caſe, tho' Glide 
left the Place, yet there being a Poſſibility of returning a- 

gain before Disfranchiſement, and upon ſuch a Return a 
Summons being neceſlary, before he could be removed; and 
it not appearing on the Record, that he did not return, the 
Disfranchiſement muſt be taken to be naught. But on the 


| Opin of the other three, no peremptory Mandamns was 
granted. . 
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Williams verſus Salisbury. 


HE Want of Cr hic prolat' help'd after Verdict, 
by the Statute of Oxford, profert hic in Cur li- 
teras Adminifiratorias Form after Verdict, but Sub- 
> ſtance on Demurrer. Lide Hob. 233. Vide poſter 
Paſch. 5 V. & M. Morley and Fivian. DEE 


Hic prolat' 
help'd by 
Ve rdict. 


Special Bail but diſcretionary in Covenant. 


Per Holt: If Plaintiff brings Error of Judgment for De- 
fendant, it is reviving the firſt Action; and then it is proper 

for the Court to give ſuch a Judgment as he ſhould have 
had below: But if Defendant brings Writ of Error, it is 
only to be diſcharged. „„ 


Ling and Hicks. 


4 Mod. 158. K on 5 El. c. 4. for not being an Apprentice for 
Information ſeven Years, brought in B. R. tho' the Trade was uſed 
for uſing a | | C 5 Fas VF Se 

Trade, not in TZorkfhire; & per Cur, it does not lie; tho' it was ob- 
3 jected, that it was not brought by a common Informer; 
PT” and where Debt was brought upon a penal Statute, Hale 


tice there- 


to, muſt be held it maintainable, Barns and Hrghs ; for the Statute of 
gs 2 » 21 Fac. not only enacts, that all Offences againſt a penal 
5 Statute, for which an Informer may ground any AGions, 
Bills, Cc. before Juſtices of Ailiſe, Gc. ſhall be ſued before 
Juſtices of Aſſiſe, &c. of the County where ſuch Offences 

I | 


are 
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are committed; but alſo that all Informations, &c. ſued | 
at [/ef.minfter, for ſuch Offences, ſhall be void. Per Dol- f _ Mich. 
hin: It was adjudged by Hale, that Debt did not lie, tho 88 
it was doubied by him. Per Holt: It was adjudged in Kynaſton. 
Eachequer-Chamber, that Debt did not lie in Meſtminſter— e 7 5 
Hall, upon a penal Statute, for an Offence in other Coun- 

ty, in a Caſe where he was of Counſel, 


| King and Queen verſus Portington. 
tute of 23 H. 8. c. 10. makes Superſtitious Uſes void, + amr 
but does not give them to the King. 1 Fd. 6. gives to the and tho! by 
King, but docs not extend to future Uſes ſince. Whercfore es Wn 
it would be convenient for the Heir to ſeck Remedy in that does nor 


Parliament, according to Mo. 784. extend to fu- 
h h | „ | | ture ones. 


NE rage upon a Superſtitious Uſe ; per Tfolt, the Sta“ alk. 162. - 7. 


Ball verſus Briggs. 


E BT far Eſcape; Defendant pleads freſh Purſuit, Fraps, * 


and Re-taking of the Party the fame Day the Bill Lide 3 Co. 
was filed; and adjudged no Plea, the Action being once 
attach'd in the Plaintifl, 1 Jo. 145. 


DE 


1 Ed. G. given 


AK 
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Anno 4 W. & M. 1692. 


Symonds verſus Cudmore. 


ENANT in Tail of a Reverſion expectant upon 


4 a Leaſe for Years, with the Reverſion in Fee to 
Carth. 257. the ſame 'Tenant in Tail, makes a future Leaſe 
Skin. 284, = and dies; the Iflue, before the Commencement of 
more the future Leaſe, levies a Fine; and the Queſtion was, whe- 


Bridg. 27. ther the Conuſee ſhould avoid the Leaſe. 
IR. A. 843.3. 


Tenant in Tail, Remainder to himſelf in Fee, woke a Lands for Years to commence 12 futuro, and 
nk before Commentomens of the T erm, the Tus levies a Fine, the Leaſe 1s "= * the Co- 
nu ce. 

; Fires : He ſhall not; the Leaſe is 3 but voidable; 
it takes hold of the Eſtate-tail, and charges it after the 
Determination of the firſt Leaſe, and by Poſſibility might 

have begun during Tenant in Tail's Life; tho' it would 

have been void, if made to commence aſter his Death ; 
becauſe it ſhould not have iſſued out of the Tenant in 

Tail's Eſtate, but the Iflue's; but now as this ſtands, it is 

only voidable. 1 12 /. 46. b. Cro. El. 718. 

But ſuppoſing the Leafs to be void as to the Iſſue, yet 
neither he nor Conuſee can avoid it; not the Iſſue, becauſe 
barred by Fine; nor the Conuſee, for the Leaſe ifſues out 
of both the Eſtates which paſo d to him by the Fine. 1 Co. 

47. . Where King, Tenant in Tail with Reverſion expec- 

tant, grants the Land in Tail, if it were the Caſe of a 

common Perſon, held it ſhould operate on both E- 

ſtates; and 1 Cr. 103. Hutt. 96. The Rent iſſues out of all 
the Eſtate, according to Rule in 5 Co. 17. b. and rather than 

Leaſe ſhould be void, it mall illue both out of the Rever- 


1 lion 
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ſion in Tail and Remainder in Fee; now the Tail is ex- 
tinguiſhed, and the Conuſee is ſeiſed of a Fee only, and fo 
the Leaſe unavoidable as derived out of it. And that the Fine 
conſolidates both Eſtates, and utterly extinguiſhes the Tail, as 
to Iſſue, is proved, 2 Leo. 37. 3 Co. 51.b. 1Cr. 478. Hob. 258, 
323. And all the whole Court held with him in the 2d Point. 
8 And Holt and Gregory, The Leaſe is not void, not on Te— 
nant in Tail's Death, for if it was, no After-a& could make 
it good, 1 Rol. 260. but it may be made good; ſo is Pidg- 
man 28. Dyer 46. 2 Bulſt. 44. And therefore the Iſſue has 
Election to avoid it by Entry, or make it good by Accep- 
tance of Rent; and the Iſſue, if he had ſtaid "till the Leaſe 
5 was out, he might have avoided it; but the Conuſce ſhall 
not have that Privilege, becauſe none but Privies in Blood 
ſhall avoid ſuch Leaſe. Dolbin accord” in omnibus, and 
ſaid. Siderſiu was miſtaken in the Report of Oyzs and Tho- 
guaſiuſ's Caſe, as to Time and true Stating. 


wn Holt agreed to the Judgment, but differed in ſome Things; 
9. and ſaid, if the Leflor and Conuſor had been ſeiſed of a 
50 Reverſion only, he ſhould have been of Opinion for the 
E Plaintift, that the Teaſe was void; for if 'Fenant in Tail bs 


make a Leaſe at a Day future, and dies before Commence- 
ment, it is void at Election of Iflue. 1ſt, Becauſe the future 


4 | Intereſt is no Eſtate till actual Entry, and till then "Tenant 
- in Tail is ſeis d; for before, ſuch Leſſce has only a Right. 
I Inſt. 201. Litt. 058, 459. And Entry being neceſſary to a 
3 "Title, it is defeated by Tenant in 'Tail's Death; and if Leſſec 
© after enters, the Heir may have Treſpaſs againſt him. Dy. 279. 
t It is held to be a void Leaſe, not becauſe it iſlues out of the 
1 Eſtate of the Iſſue only, for it charges the whole Tail; but 
: the true Reaſon is, becauſe the Leſſee has no Title to en— 
vl ter till Poſſeſſion devolv'd to Ifſue, who has a precedent and vide ane 
8 paramount Right; and be there a Poſſibility of Commence- 1 Inſt. 185. a. 


- . 7 5 „ 157 F £ | oo . 
ing during the Tenant in Tail's Life, who is Leſſor, and. 


t it does not commence ; or be it limited to commence after 
"hp his Death, the Leaſe is void to charge the Poſſeſſion of the. 
t Iſlue. 2. Where Tenant in Tail makes a future Leaſe, there 
* is no Act appointed by Law, by which the Iſſue can avoid 
3 it, till after Tenant in Tail's Death; and after his Death, 
1 he can neither enter nor make Claim, or bring Action, 
5 which are the only Ways of defeating an Eſtate ; yet there 
1 is none of them neceſſary to prevent ſuch veſting: 'There- 
— tore the Iutereſſe termini is void as to the Poſſeſſion of 
— the Iſlue, who has Power to avoid it. And he compared it 
— to the Caſe in 4 Co. 53. 1 Inſt. 218. Feofiment in Fec, on 


Condition 


Term. S. Hill. 4 W. & M. 1692. 


„ 
* 9 „* 


Condition to pay a Sum of Money at a Day certain, after- 
wards the Feoffee makes a Leaſe of the Land to the Feoffor, 
and does not perform the Condition, the Fee ſhall be ad- 
judged immediately in the Feoffor; for he could not en- 
ter, and need make no Claim, becauſe in Poſſeſſion; and 
there would be a Circuity, if Law were otherwiſe; for 
the Iſſue muſt permit the Leſlce to enter, and then ouft 
him; and beſides, this Leaſe was made by a 'Tenant of a 
Reverſion; then Suppoſe he had granted over a Reverſion 


and died, the Grant would have been void, till Iſſue had 


done ſome Act to confirm it. TLitt. 9 608. 3 Co. 84, 85. 
And if it ſhall be ſo in the Caſe of a Grant of Inheritance, 
a Fortiori in the Caſe of a Leaſe. 8 

Noa the Fine levied does not corrobate the Leſſee's E- 
tate, nor is there any Election in the Iſſue. Firſt, Becauſe 
the Time of his Election was not come, which was not to 
have been 'till after Commencement of the Leaſe. 2. When 


a Thing or Eſtate is or is not at the Election of any Per- 


ſon, the Levying of a Fine ſhall not extinguiſh the Elec- 
tion, but only convey the Eſtate. 1 Cro. 302. And there is 
a Difference between a Power to make a Leaſe good, and an 


Election to make it good or void; but when the Conuſee 
has, by Acceptance or Diſtreſs, aſfirmed the Leaſe, he ſhall 


be concluded to ſay, the Conuſor was Iſſue in Tail; which 


was firſt held Plozwd. 437. And in another Age, Coke of the 


* f Inſt. 47. 
Rol. Ab. 190. 


ſame Opinion“; but there being no ſuch Act in this Caſe, 
if this had been the Point only, Judgment ought to have 
been for the Plaintiff. 


e varkic Orabb. 


A Miſtake of a Clerk through Careleſneſs, in an Infe- 


Raym. 3. 


rior Court, is amendable; but not if through Want of 
Skill. N e 


Can and Cary. 


FX 7JHERE an Agreement is at Land, and a Perform- 
ance is at Sea, it ſhall be tried where the Agreement 

bo — And ſaying in partib tranſmar infra paroch is 

Ee 


DE 


2, 
— 


ft 


— 
Term. Paſchæ, 


Anno 5 W. & M. 1693. 


ME Anonymus. 


HERE a Common or Way is claimed, the 

Title ought to be ſet forth in the Declara- 

tion; but for a Fair, or Franchiſe, which is . 
no Charge to another's Soil, there Habere de- 

2 is good without further: Per Holt. 


Holt: One cannot take Advantage of an Originat "te 


"never ſo vicious in Recital, without craving Oyer of it. 


Hicks and Harris. 


Moro againſt a Rule for a Prohibition . 4 Mod. 82. 


? Carth, 
on a Sentence in the Spiritual Court about an in- Salk. . 


ceſtuous Marriage, to declare it null and void after Death Comb. 200. 


of one of the Parties. Holt: The Reaſon of Sentence is —_ 8 


to prevent their living in Inceſt, and there is no Occaſion annul an in- 


for it here; then the Party might have diſproved the Evi- ceſtuous _ 
dence, if alive: 'T hey cannot give a Sentence to baſtardize 1 . ; 


the Iſſue, that is only by Conſequence: And if they incroach one of the 
on Common Law, tho they have original Conuſance, we barties dies; 


Prohibiti 
will prohibit. And Prohibition e to declare Marriage fall 20, a2 & 
void granted. | annulling the 

| | | LD - Marriage. 
De 
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De la Baſtile verſus Reignald & Us. 


4 Mod. 183. IN a Homine replegiando, on the iſſuing of the Mrit, the 
Skin. 337. Defendant entered an Appearance before the Return of 
e 2550, the Writ, with the Filazer; the Sheriff returned Elonga- 
Vide 1 In. it; upon which Mithernam was awarded, and Superſedeas 
135- moved for, becauſe Appearance was enter'd, and offered to 
ad} ror plead non ccperunt; and they ſaid, wherever an Elongavit 
| where the is returned, and Detendant offers to appear and plead 707 
2 1 og ceperunt, it ſhall ſtay the Vithernam; becauſe the End of 
| Procefs is ze- the Writ is only to bring in the Defendants to appear and 
 turnable, and plead ; and this the other Side agreed to; and only prayed, 
pleads don © that the Defendants might gage Deliverance before it was 
argu pos granted. Holt : There is no Difference between a Reple- 
Bail; and a vin and a Homine replegiando; for as the Sheriff can re— 
88 turn nothing but an Elongavit, where he cannot find the 
the I/ither- Thing to be replevied 1 Caſe, 5 _ org he in oa 
nam. other; and as to gaging Deliverance, he held that was to be 
| — done by the Plants, only where the Thing is replevied. 
More vo Then moved that Defendant ſhould find Bail, But Holt, 
Was. where the Party appears on the Day Proceſs is returnable; 
and pleads 707 cepit, there is no need of Bail; whercfore 
per Cur”, a Superſedeas to Mithernam was granted without 
Bail. | : 


Hodges verſus Steward. 

Bill of Ex ASE ſor Bill of Exchange; Plaintiff declares on the 
change pay- Þ Cuſtom of London, that where one Merchant draws 
cab 54 a Bill on himſelf, payable to another or Bearer, and the 
aſſignable. Perſon, to whom it is payable, indorſes it to a third Man, 
Þ% ag 204. the Indorſce, on Refuſal of Payment, may bring an Ac- 
A 1 8 T7 ew. | 

Poſtea Paſch. tion againſt the Drawer: And ſays, the Defendant drew 
12W.3.Car- ſuch a Bill to F. who aſſigned it to Plaintiff, 1zde accrecit, 
fer an Fa» Oc. Per Cur, There is a Difference between Bill payable to 
F. S. or Bearer, and a Bill to J. S. or Order, and one is not 
aſſignable by the Contract, the other is; there is no Au— 
thority given to aſſign by the one, by the other there is. 2. 
This is a good Bill between Indorſer and Indorſee, for the 
Indorſement is in Nature of a new Bill. 3. 'Tho' there is 
no Averment of Defendant's being a Merchant at the Time 
of drawing the Bill, yet the Drawing the Bill was a ſuf- 


n * „ 
—— —— . A 


— 1 
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ficient Trading and Negociation to this Purpoſe ; and Holt 


— 


eited Sarſefield and JVirherley's Caſe : Action againſt J/ither- 


ley, upon a Bill of Exchange, he pleaded no Trader, but 


'a Gentleman ſent. into France to travel, and for Conve- 


niency of a Return drew this Bill, &c. and Judgment pro 
Tf" in the King's Bench; but it was reverſed in Exchequer 
Chamber, becauſe his Drawing a Bill made himia Trader 
within the Cuftom of Merchants, as to a Bill of Exchange. 
4. The Plaintiff having declared on a ſpecial Cuſtom, for 
a Bearer to have an Action, and Defendant having demurr'd, 


inſtead of traverſing it, tho' in Truth there be no ſuch Cu- 


ſtom, has confeſſed it; and ſo Judgment pro QOner'. For 


tho' Court ſhall take Notice of Law of Merchants, and-it 


Action had been brought upon it, that Demurrer would not 


have concluded the Court to give Judgment for Plaintiff, or 
forced them to determine a Thing otherwiſe than the Law 
directs; yet they cannot take Notice of Cuſtoms of Particular 

Places; and the Cuſtom in Declaration being ſufficient to 


maintain Action, the Defendant by confeſſing it by Demur- 


rer has given Judgment againſt himſelf, 5. A general In- Had. 480. 


deb Mump' will not lie upon a Bill of Exchange, for Want 487 


of Conſideration; but Bill is but Evidence of a Promiſe, 


and ſo but zudum patium ; and therefore he ought to bring 
a ſpecial Action upon the Caſe, upon the Bill and Cuſtom 
of 17 or elſe a general Indeb' for Money received 
to his Uſe. N 


2 


Davy and Nichols verſus Hnith. 


Ta Trial upon a feigned Iſſue in Aſſiſe, directed by je Tear 
X Houſe of Lords, concerning a Will of Lands made by might fee the 
J. S. the Queſtion was, whether the Witneſſes to the Will had tete, fub- 


n : 5 „ 
purſued the Direction of the Statute of Frauds and Perju- Subſcription 
ries, in Subſcribing their Names. And per Cur), If Teſta- in his Fre. 


ſtor lay in a Bed in one Room, and Witneſſes went through 


a ſmall Paſſage into another Room, and there ſet their Vide 3 Mod. 


Hands at a Table in the Middle of the Room, and oppoſite 
to the Door, and both Doors open, ſo that Teſtator might, 
it he pleaſed, ſee them, tho' no Proof he did ſee, it is ſuffi- 
cient within the Statute; and therefore ſaid, if Witneſſes 
ſubſcribe in the ſame Room where Teſtators lie, but Cur- 
tains of Bed drawn, this is a good Subſcription ; and be- 
cauſe it is in the Power of Teſtator to ſee, it ſhall be con- 
ſtrued to be in his Preſence. 4 | 


J. 5 O 
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Opy verſus Adiſon & al. 


Salk. 31. Otion to diſcharge a Rule for Prohibition to the Court 
Conſent of of Admiralty, in a Suit for Mariners Wages, upon 
Courts dez. Suggeſtion of a Contract in Writing made for them at Land. 


Wages ſuable 1. Becauſe they have a Juriſdiction; and per Cur", it is al- 
n Admirlty lowed, and nothing but conſtant Practice affirms it ; but if 
Parol; ae, there be a ſpecial Agreement, that Mariners ſhall receive 
if by Agree- Wages in any other Manner than uſual, or if the Agreement 
. under be under Seal, in both theſe Caſes Prohibition ſhall go; but 
Vide poſtea Where it is in Writing only, it is but a parol Agreement, and 
Trin. 12 W. therefore they have Power, as here. Then ſaid, there was 
ee no Libel, then there could be no Prohibition; but per Cur', 
R if there be a Citation, and the Ship arreſted, tho' no formal 
Libel, it is ſufficient : But on the firſt Matter, the Rule was 
diſcharged. Note; This was ſaid to be otherwiſe by Court 
upon Motion in B. R. Mich. 4 Anne, in a Caſe between 

Barr and Barr, which was moved by Moumtague. 


Morley and Vivian. 


Vide ane FT" hoc paratus eft verificare held to be only Form; 

9 $9: ind tho' it has been held Subſtance, bſec 

3 Land tho' it has been held Subſtance, yet ſubſequent O- 
pinions have been contrary. 1 1 


Davis verſus Speed. 


Parl. Ca. 104. B Husband and Wife, ſeis d in Fee in Right of 
N L Wife, levied a Fine to J. S. and his Heirs, to the Uſe 

+ ik. 26. Of the Heirs of the Body of the Husband, begotten of the Wife; 
 Husbandfeisd and for Want of ſuch Iflue, to the right Heirs of the Husband ; 
in Right of Wife dics, Husband dies without Ifſue ; Queſtion who ſhould 
venants with have the Land, Leſſor of Plaintiff as Heir to Husband, or De- 
3 fendant as Heir to Wife. Darnel pro Ozer', A particular E- 
UG of. Mate ariſes to Husband by Implication, tho' this be not a Co- 
Heirs of his venant to ſtand ſeiſed, like Pibus and Mitford's Caſe, Mod. 
Body on her Rep. 122, 159. where the Eſtate for Life aroſe out of the 
Linritation is Old Eſtate of the Covenantor new moulded; and to the 
void. Purpoſe 1 Rol. 240. 1 Iaſt. 2 2. b. That an Eſtate ſhould be 

raiſed to Husband by Implication; but thoſe Caſes are of 

Conveyances made by him who had the Eſtate before; but 


L in 
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in this Caſs, the Husband had no Eſtate before, but ail was 
in the Wife; but notwithſtanding he ſaid, that the Husband 


having Power to declare the Uſes of the Fine, and perhaps 
having Iflue at that Time, and by that intitled to be Te- 


nant by the Curteſy, he might not think it neceſlary to 
make a Limitation to himſelf. But ſuppoſing he ſhall have 
no Uſe by Implication, yet he ſhall have a Remainder as a 


- ſpringing Uſe; and there is no need of Frechold to ſupport 
ſuch Remainder. 1 Lev. 101. Mo. 720, But the Feoffecs 


have a Scintilla juris to execute it when it comes. 
Northey contra; There is no Alteration made by the Fine, 

but the Wife is in of her old Eſtate, there being no Perſon 

to take a Freehold in Poſſeſſion. Such an Eſtate might not 

be good at Common Law; but ſince the Stat. of 27 H. 8. 


Utes muſt be ſubject to Common Law, and no Fractions can 
be made in an Eſtate ſettled to Uſe. 3 Co. 334. 2 Raſtal 


767. 1 Cro. 321. And the Caſe in the Modern Reports not 
like this; for that was a Covenant to ſtand ſeiſed, and this 


is by Tranſmutation of Poſſeſſion; and there is no Eſtate 
left in the Feoffee or Conuſee, but only a Poſſibility to 


ſ-we future Uſes. 1 Co. 157. The Notion of a ſpringing 
Uſe has been ſet up to ſet a Fee upon a Fee; but it was 


_ never known that the firſt Uſe was a ſpringing Uſe. 


Holt: The firſt Uſe may be a ſpringing Uſe ; for if I 
bargain and ſell to the Uſe of another five Years hence, 
this is a good future Uſe; there is a Difference between a 


Covenant to ſtand ſeisd and a Feoffment to Uſe ; for till 
- Contingency happens, or the Time comes for the future 


Uſe's riſing, it ſhall return again to Feoffor : A Feoffment Pelle 4 
to the Uſe of the right Heirs of J. S. after the Death of Goodright 


J. F. is a future Uſe ; but if it were limited to riſe after ». Comm. 
| Poſtea Paſch, 


the Death of one without Iſſue, this is void without a par- w ** 


ticular Eſtate to ſupport it. So is Pell and Brown's Caſe, Scattergood v. 
unleſs the dying without Iſſue be within a certain Term, as Edges. 
within the Life of a Man; for otherwiſe the Law will not 


expect the veſting of it, but will conſtruc the Limitation to 
be void, becauſe the Poſſibility is foreign; Holcroft's Caſe in 


Moor is expreſs. Jud pro Def". 


Indictment againſt Ch. Knowles Eſq; for Murder; Miſno- 
mer pleaded, and prays to amend ſomething in the Plea. 
Holt, You cannot amend, for it is in Parchment, and fo a 
Record; but when in Paper it is only a Warrant to make Ante Page 20. 
a Record by. Eyres aud Dolbin: No Difference between 
being in Parchment and Paper; and therefore amended. 
Preſcrip- 


1 — 


— 


40 


Term. Paſch. 5 W. & M. 1693. 


Raym. 34. 


Prohibition to 
Spiritual Court 


quoad anſwer- * 


ing on Oath 
in a Suit for A- 
dultery. 


Preſcription for a Pew in a Church, by Reaſon of his 
Houſe ; Aﬀidavits made that he was no Inhabitant there, 
nor is an Inhabitant: Not ſufficient, for Poſſeſſion only is e- 
nough without living there. 


If one imploys another to manage Buſineſs for him, tho' 
no ſworn Attorney, the Party himſelf cannot take Advan- 
tage of it. 


Holt : There ought to be no Plea to the Juriſdiction of 
the Court after Imparlance, but the Practice has been only 
to make it a Reſpordeas: ouſter. A ſpecial Imparlance ad- 
mits the Juriſdiction of the Court, tho' it has been other- 
wiſe uſed. | N 


Anonymus. 


OVED for a Prohibition to the Eccleſiaſtical Court, 
J in Caſe of Adultery, becauſe they obliged the Party 
to anſwer on Oath; and Prohibition was granted ud 
that, that he ſhould not Anſwer on Oath, but procecd as 
to the reſt ; then it was moved, that there was a Tempo- 


ral Penalty for providing for Baſtard Children. But Cur, 


Witndafles. 


We will not grant it, becauſe Eccleſiaſtical Court proceeds 
only to the Puniſhment of the Crime of Adultery. 


After Rule entered, Judgment ſhall be ſigned on the 
eighth Day after incluſively, in Zillary and Trinity Term. 


Where ſeveral Defendants be in an Information, and 


| ſome of them have not pleaded, the Attorney General may 


enter a Non proſs as to them, and they are good Witneſſes. 


If Plaintiff give Rules for ſigning Judgment, and Rules 
are out, and no Judgment ſigned before Efloin-Day of 
next Term, the Plaintiff muſt give new Rules, 


D E 


as of Herbs. 
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Wharton verſus Liſle. 


ROVER and Converſion of ſeveral Loads of Flax; 4 Mod. 183. 
on Non culp' pleaded, the Jury found the Plain- Comb. 201. 
tiff Impropriator of a Rectory, and the Defendant (a7 293: | 
Vicar of the ſame; and that about eight Years are ſmall 
ſince, Flax was firſt ſown within the Pariſh ; for the firſt Tithes where- 


| ug : 5 ſown; 
Year the Parſon had Tithes of it, for the laſt ſeven the Vi- we 


Car had conſtantly taken them; they find, that there were Judges n- 


660 Acres ſown with Corn, and twenty-ſix only with Flax; “ Hl, 


that the Vicar was indowed with ſmall Tithes; and if Flax 


were great or ſmall Tithes, was the Queſtion. Holt The 

beſt Way to diſtinguiſh Tithes is the Place where they grow 

and are ſown; for ſown in a Garden, they are ſmall Tithes; 

it ſown in a Field great: And this Rule extends to Corn, 

Hops, Gc. But Fyres, Dolbin, and Gregory, the Place not « id. 443 
material, but we ſhould only conſider the Nature of the 1 158 
Thing; if Corn be ſown in a Garden, Parſon ſhall have it; 047 
if Flax in a Field, the Vicar ; but if the greateſt Part of 

the Pariſh be ſown with ſmall 'Tithes, the Parſon ; for o- 
therwiſe the principal Part would be transferred to the Vi- 

car; as Dolbin and Gregory : But Eres ſaid, in that Caſe 

he mould not have them, unleſs by Uſage. Eyres took a 
Difterence, which was not denied, as to 'Tithes of Hemp, 
Raygraſs, Gc. if they are ſowed for Seed, Parſon ſhall have 

them, as of Grain; if mowed, as Hay, Vicar ſhall have them, 


8 Fr Harcout 4 


E 
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Harcourt and Fox. 


4 Mod. 167, | NDEZB' aſſump and non afſump' pleaded ; the Jury found 
Caf. in Parl. 1 the Stat. of 27 H. 8. and primo M. & M. and the ſeveral 
bo i Clauſes in them about Clerk of the Peace; that the Earl 
Comb. 20 of Clare was Cuſtos Rotulorum of Middleſex, and that he 
Clerk of the named the Plaintiff to be Clerk of the Peace, to exerciſc 
en by the Office by him or his ſuftcient Deputy, quamdin ſe bene 
a ſucceeding geſſerit ; that the Plaintiff was capable of the Office, and 
jg nos duly admitted; that Earl of Clare was afterwards removed, 
\ Freehold in and Earl of Bedford made Cuſtos Rotulorum; who conſti- 
his Office. tuted by Writing under Hand and Seal the Defendant, du- 
Pole Pens ring the Time he was Cuffor Rotwlorum , quamdin the 
10 W. 3. Defendant /e bene geſſerit: And on ſolemn Argument, Judg- 
8 and ment pro Quer. 85 c 9 fo 5 
. Eyres: The Plaintiff continues Clerk of the Peace not- 
withſtanding Earl of C.s Removal; but if the Plaintiff's 
Title was not good, he ſhall not take Advantage of the Li- 
mitation of Defendant's Title, tho' that be bad; quod 
Dolbin agreed: What this Office formerly was cannot be 
collected; but from 27 U. 8. this Act was declaratory, and 
the Thing deſigned was, that the Office ſhould be executed 
by able Perſons, and be under the Power of the Crftos ; 
that Statute not well providing this, 1 . & M. was made 
to take him out of the Power of the Cuſtos, and put him 
under the Power of the Seſſions; and therefore this Sta- 
tute has ſeveral Reſtrictions more than the other; the 
Words of this Statute plainly give him an Eſtate for Life, 
quamdiu ſe bene gefſ'; and this is an enacting Clauſe, and 
excludes the Limitation by the former Statute, for expreſſio 
anins eft excluſfio alterius; it is pennd in an Affirmative, 
which does always imply a Negative. Gregory and Dolbin 
of the ſame Opinion; and they ſaid, that the Words (that 
the Cuftos Rotulorum ſhould nominate Clerk of the Peace, 
where he found the Place void) plainly ſhews that he does 
not depend on the Crnftos. Holt of fame Opinion; it is to 
be conſidered who this Officer was; and it is plain the Cu- 
ſtos Rotulorum is no Officer Time immemorial ; becauſe the 
Commiſſion of the Peace, to which it relates, is not ſo; 
for Juſtices of Peace were not made till Ed. III.s Time, in 
lieu of Conſervators; and the Statute that gives them 
compleat Power is the 34 Ed. 3. c. 1. And legally, even to 
this Day, they have the Power of the Records; but be- 
4 —— — cauſe 
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cauſe of Inconvenience that might happen, it was in the 


Power of the King to name a particular Perſon for keeping 
the Rolls; and: therefore all Writs of Error and Certiorari 
are directed to the Juſtices, but actually the Records are 


in the Cuſtody of the Cuſtos, and he liable to anſwer all 


Loſſes to King and Subject reſpectively; whence it is plain, 
no Perſon could be Cuſtos Rotulorum without being Juſtice 
of the Peace. It was incident to the Office of Lord Chan- 
cellor, in the Name and Stile of the King, to nominate the 


' Cuſtos Rotulorum without Warrant or Bill ſigned from the 


King, as he does at this Day in all ordinary Adminiſtra— 


tion of Juſtice; as Oyer and Terminer, Gaol-delivery, Fes 


Then comes the Statute of 37 U. 8. and thereby provided, 


that he ſhall be nominated by Bill ſigned; but becauſe of 


Inconveniences, comes the 3 & 4 Ed. 6. and reſtores it again 


to Lord Chancellor, without Bill ſigned. Then comes this 


Statute of 1 W. & M. concerning the Nomination of Clerk 
of the Peace, who by Import of the Words has an Eſtate 
for Life; of which there had been no Doubt, if the Word 
(only) had been left out: This Act commits the Power of 
the Cuſtos without reſpe& to his Intereſt, and only as to 
his Poſſeſſion; and the Crftos having executed the Power, 
by putting in the Clerk of the Peace, the Clerk is now 
in by the Statute and the Limitation of it. In this Statute 
the Words of 37 H. S. vis. as long as the Cuſtos Rotulorum 


all continue, are left out, and the Words, .as long as Clerk 


of the Peace ſhall demean himſelf well, are put in. As to 
the Cufios Rotulorum, the Statute of 37 H. 8. is revived, but 
not alſo Clerk of the Peace; if they had intended it ſhould 
have gone with the Cuſtos Rotulorum, there need not have 
been any Clauſe put in. The Deſign was to put the Clerk 
of the Peace under the Power of the Juſtices, who could 
not diſplace him before. This Statute has made ſeveral 
Alterations, and the Parliament intended to make a Provi- 
ſion, that the Seſſions ſhould be always furniſhed with a good 


Clerk; and that he might have Incouragement if he execu- 


ted his Office well, gave him ſo large an Eſtate; and ſo 
prevent the Inconveniencies which may happen by Imbezil- 
ment of the Rolls, Gc. when the Clerk is fo often removed, 
and the Place held precariouſſy. ud pro Ouer'; and it was 
after affirmed in Parliament. ide poſtea Trin. 10 M. 3. 
Saunders and Owen. = = 


Per Holt: Executor may juſtify Payment of a Statute, Vide vel. 29. 
when a Judgment is ſuſpended by Writ of Error. 
| | 9 ry | CB hee | : 27 | Maſters Auonpmus. 5 
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Mafters and Marriot. 


HERE a ſpecial Requeſt in an Aſſumpſit ſhould be 
alledged, and is not, it is fatal on Demurrer, but 
help'd after Verdict. | ; 


Where a certain Perſon is mentioned, as if it were if 
J. F. pay ſo much Money, Gc. no Notice is neceſſary; but 
if it be, as any Body ſhould pay, which is uncertain, there 


muſt be Notice. 


If a Juſtice of Peace records a Force on View, you ſhall 
not aver againſt it. 


Per Sir Sam. Aſhtree, Solvit ad diem is no general Iſſue; 
but becauſe it is an ordinary Plea, the Clerk docs non make 
up a Paper-Book of it. 


Lamb verſus Archer. 
1 Salk. 225. 


Carth. 266. Obecial Verdict, that J. B. was poſſeſſed of a Term for 
Skin. 340. Years, and had Iſſue two Sons, R. and F. by his Wife 
3 F. and deviſes to R. after the Widowhood of his Wife E. 
Heirs of his during the Remainder of the Term of Years which I have 
a and o to come in Tail Male; and for Want of ſuch Iflue as afore- 
vt fue, li. aid, then he gives to J. as aforeſaid ; the Contingency has 
ving B. then happen'd; and the whole Court held it a good Limitation ; 
” Fac 17... for there is no Danger of a Perpetuity, becauſe the Contin- 
IN: 50 gency was to happen within a Life: The Words ( Heirs 
Males of his Body) in the Limitation are void, but ſubſe— 
quent Words are good; and the later Words will reſtrain 

. the former, and make them good; and this differs from 

Vide 3 Levy. Chen and Somers, Hill. 33 & 34 Car. 2. 2 Rol. Abr. 63 5. 
„ for there the Dying without Iſſue was indefinitive; and 
a Child and Baily's Caſe has been often ſhaken, and almoſt 
deſtroyed by ſubſequent Reſolutions. 
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himſelf to be ſuable. 


Anonymus. 


Herever Coſts are adjudged de incremento, it 
ought to be eidem quer ex afſenſu ſuo, adjudged. 
2 Saund. 107. 18 
If Action be brought againſt Adminiſtrator, by Name of vide the next 
Executor, he cannot plead in Bar ze aungques Execitor, and Page, Hard- 


give in Evidence be was Adminiſtrator, becauſe he allows _— 328 


If there be a joint Declaration againſt two, and Attorney 
appears for one of them, and takes a joint Declaration, 


this does tot imply an Appearance for the other. 


No Declaration ſhall be entered after the ſecond Term, 


tho a Nolle proſequi be not enter'd, which may be enter d 


in the Vacation after the ſecond Term, as of the ſecond. 


Term, quia non comparuitt infra terminum. 


Midgleys verſus Lovelace. 


Sſignee of a Reverſion, and Aſfignee of a Term; Af. ampree of 

lignee of Reverſion granted over his Reverſion, and a Reverſion 
after brought Covenant againſt Aſſignee of the Term, for 1 

Rent arrear before the Grant of Reverſion; and on Denrtur- Arrears of 
rer tota Curia, If at Common Law the Aſſignee of a Re- e be- 
verſion had granted it over, yet he might after have an ed the Reter. 


Action ſion over. 
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Adminiſtrator 
and not Exe- 
cutor pleaded 


in Bar, ill. 
Ante p. 45. 


Comb. 220. 
Vide poſten 


Mich. 7 W. z. 
Bowers & Ux' 


D. Coke. 


Adion of Debt for Rent; tho' he could not diſtrain or have 
Waſte, becauſe his Power over the Land was determined. 
It is true, where a Man ſeisd of a Rent in Fee, grants it 
over, there he has no Remedy for the Arrear ; becauſe the 
Diſtreſs, which was his only one, is gone by the Aſſignment; 
but where Rent is reſerved upon a Leaſe for Years, it is o- 
therwiſe, becauſe Debt lies on the Contract; and here Af: 
ſignee ſhall have it as a Fruit fallen from the Reverſion. 
Jud pro Quer'. | 


Harding verſus Salkill. 


[| EBT againſt Defendant as Executor to one M. De- 

fendant pleaded, that M. died Inteſtate, and Admini— 
ſtration was granted to him; Plaintiff demurred ; and it 
was ſaid to be a good Plea; for if he be Adminiſtrator, he 
is not chargeable as Executor, or e converſo ; and ſo is 2). 
305. b. ſed non allocatur, for that Caſe is not Law; and 
rather an Evidence to charge the Defendant than diſcharge; 
this might have becn well pleaded in Abatement, but it is 
no Plea in Bar: And per Holt, it an Action be brought a- 
gainſt an Adminiſtrator, by the Name of Executor, and 
Judgment againſt him, and afterwards another Action is 
brought by the Name of Adminiſtrator, he may plead the 
former Judgment in Bar, {tra quod, Gc. and Judgment for 


Plaintiff. 


| Maſter, Warden and Company of Cutlers in 


 Highamſhire verſus Buskin. 


IXEB'IT on a By-Law for 40s. Penalty, that a Cutler 


| ſhall keep no more than one Apprentice; Breach aſ- 
ſigned, that Defendant duas perſonas ut Apprenticios cepit & 
cuſtodivit, and fo did not ſay that they were Apprentices, 
But Cur econtra ; for the Deſign of the Company was in this 
By-Law to hinder any Member from qualifying more than 
one at a Time; but if he had taken one to live with him 
in the Exerciſe of the Trade for ſeven Years, this is a ſuf— 
ficient Qualification, tho' Party is never bound as an Appren- 
tice; and he ſhall have equal Privileges with one bound. 


Where Action Northey moved Plaintiff might have Coſts, the Action being 


brought for a 


Sum certain, 


as a Penalty, ſhall have Coſts; but per Holt, where tis to the Party grieved; alter 


to a common Informer, 


1 3 3 brought 


175 


1 Hull ; Error aſſigned was, that Capias was the firſt Pro- 
ceſs, l. 158. But per Cur, that Cafe is not Law, and ces in Ini 
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brought for a Sum certain of 405. as a Penalty. Jide Cre. 


Car. 559, 560. And per Cur, that is a ſettled Cafe, and 
Coſts awarded, but with this Difference put by Holt, where 
the Action is brought by Party grieved, and Penalty certain, 


he ſhall have Coſts, becauſe Defendant ought to have paid 
it without Suit; and when Penalty is given to Party grieved, 1 Vent. 133. 


it is certain to whom Payment ought to be made; but 
where brought by a common Informer, he ſhall not; for he 
is altogether incertain, and has no Title to Money "till he 
brings his Action, and it is that veſts an Intereſt in him. 


Colethirſt verſus Wifeman: 
8 | Vide Sir T. 


RROR of a Judgment in Caſe in the Inferior Court of Jones 165. 
Capias was 
the firſt Pro- 


ſo it has been often ruled; for it is but a NM iſconveyance tir e 
\ | h ure 
of Proceſs, and help'd by Appearance. Judgment affirmed. appearace. 


| 1 Int}, 325. f. 
| Badzerly verſus Wood. e 
TIRohibition to Spiritual Court for Tithe Pigcons, on Tithe of Pige- 


 Suggcſtion that they were ſpent in the Houſe, [folr ons ſpeut in 


the Houſe 


; doubted. | | | | not due, 


Rex & Regina verſus Wright. 


Ndictment for Foreſtalling centum & oftogimta ace, An- For Foreftal. 


I glice Turkeys; moved in Arreſt of Judgment, that it was 78 2 . 


tags | WS i ...x. glice Turkeys, 
uncertain, and could not be ſupplied with an Anzlice. Sint 


Stile 313. No 68. But Cur contra, on the Authority ol 


Hardreſs 361. which was a Caſe in Point. 


Tones verſus Epiſcopum Landaffe. = 
Rohibition granted to Spiritual Court, becauſe the Bi- Prohibition to 


ſhop articled againſt his Chancellor for Inſufficiency Spiritua:Court 
on Suit there 


and other Miſdemeanors, and prayed that he might be de- ,, qeyrive a 


prived ; which they have no Power to do; and they denicd Chancellor. 
Sutton s Caſe, 1 Cro, 64, to be Law, a | 


Rex 
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Judgment ; » 


Error depend- 


48 Term. 8. Mich. 5 W. & M. 1693. 


162623 


Treſpaſs, Aſ- Rex verſus He bbar d. | 
fault and Bat- 


ery, it De- OL in Treſpaſs, Aſſault and Battery, if Defendant 


fendant in 
Plea varies in his Plea varies from the Time alledged, he muſt 


bon be Lime, aver gre eft eadem tranſgreſſio; but where he agrees in the 


mult aver gue , 


eff eadm l'ime, he necd not. 
tranſgreſſio. | 


Anonymus. 


88 Dran on Jaane in this Court; he pleads in A- 

batement quod adſiuc reſpondere non debet, becauſe of 
a Writ of Error depending 772 Cam SCAcc ; Plaintiff demur- 
ing in Exche- red, and it was argued for Plaintiff, that Action lay; for 


Plea, Writ of 


ber * if it would not lie before Affirmance, it would be to no 
WET, 1 


' Purpoſe that Action of Debt might be brought on a Jude- 
ment; for after Afirmance Plaintiff may ſue Execution; and 
no Man that can ſue Execution, will be at the T rouble of 
bringing Action of Debt. 1 Sid. 236. is a Caſe in Point; and 
the Dit rence there between a Wiit of Error of a Judgment 
in King's Bench, and ſuch a Writ of Error as this, had no 
Foundation in Law; quod Holt conce ſſit, for Debt will lie in 
Common Pleas upon a Judgment there, after Error in B. R. 
as well as on a Judgment here, after Writ of Error in 
Cam” Scacc'. Hilt : It is ſtrange, that a Writ of Error ſhould 
ſuperſede an Exccution by one mean, and yet allow a 
Man to come at it by another; there was no Remedy at 
Common Law for Debt or Damages, when a Year had 
pal d after Judgment, but by Action of Debt; till the Sta- 
tute of V. 2. gave a ei fac' after the Year ; and it is re- 
ſolved 7elv. 29. that an Executor could not plead a Judg- 
ment azainſt his Teſtator, after Error brought in Bar of a 
FScr fac upon a Statute Yeo auſe it was doubtful whether 
it ſhould be affirmed or not: But I will be bound by con— 
ſtant Reſolutions of this . which are, that this is vo 
Plea in Bar or Abatement ; it is true, there have been ſome 
Reſolutions to the contrary in "the Exchequer Chamber, 
and Judgments have bcen reverſed there in my Lord Nor 15 
Pime for this Error; and in Chief Baron Tarmer's Time, 
and particularly in the Caſe of Dancers and Smith; but 
that was a new Notion. Dolbin and Hyres acc, (abſente ry” 
go,.) Exres cited Mod. 121. and they all agreed there wa 
no Difference between it's being pleaded in Abatement an. 1 
In Bar; and ſo in the eighth 15 3. per totam Cluri aui. 
13 D E 


Ante p. 43. 


 Picinetus thereof. 


D E 


Term. Sanct. Hill. 


Anno 5 W. & M. 1693. 


Benſon and Scott. 


Jectment; Special Verdict, that Scot was ſeisd of ; Lev. 285. 
Copyhold Lands in Fee, according to Cuſtom of 0 
Manor, and ſurrendered to the Uſe of M. Collard, or 

upon Condition that on Payment, Gc. the Surrender Skin. 406. 


ſhould be void; the Condition is preſented broken; Scott Franke bank 
dies; M. C. is admitted, who ſurrenders to Leſſor of Plain- 
tiff, who was Heir to Scott: They find the Cuſtom within Dower is in- 
this Manor, that the Wife of a Copyholder ſhall have her Wente by 


depends on 


dying ſeiſed: 


Marriage. 


Frank-bank of the Copyhold Lands of which her Husband 


died ſeisd; and that after the Death of Scott, the Defendant 
being Relict enter'd, and was admitted according to the 
Cuſtom, and continues yet a Widow; and per tot Cur, the 
Admittance of M. C. ſhall avoid the Frank-bank, to which 
otherwiſe the Wife is intitled ; for tho' the Leſſor of Plaintiff 


be found to be Heir, yet that does not alter the Caſe, for he 
comes in as Purchaſer, and is in of her Eſtate: And the 


Frank-bank is not inchoate by Marrriage, like Dower ; for vide 2 Co. 


if it were, a Leaſe. or Alienation in the Husband's Life 36,37 


would not bind it as it does, but it depends purely on the * 
Dying ſeisd; but this was defeaſible by Admittance of the 
- Surrenderee ; and when that comes, the Frank-bank muſt 
fall with the Eſtate out of which it is extracted. 


Per Holt: The whole Hundred where the Place is, is the re pi 
EN RT ks | | 1 red 15 the 
| Viſne. 


© At 


th ts ca £4.o  £l. 


50 Term. S. Hill. 5 W. & M. 1693. : 


Vide 1 Co. At the Quarter: Seto there may be a 'Trial the fame 
54 448, Seffions if there be an Adjournment; ſo as there may be 
4 Inſt. 164. fifteen Days between the Teſte and Return, 


Batterſon _ Coodcoin. 


Plea that In- CTION ſur Caſe by + an Indorſee 40 the fut 


dorſee was a Drawer of a Biil of Exchange; Defendant pleaded 
Bankrupt at that Indorſer, at the Time of Indorſement, was a Bank- 
Indorſement, rupt; Demurrer. Per Cur, this is a good Plea in Bar, for 
but mult plead 4 Bankrupt is diſabled to aſſign a Bill; but then he ought 
"to have pleaded a Commiſſion taken out;  wherefore Jud 


taken out. P70 Quer . 


Hibbord and Coulthrop. 


Ae 9 25 Aſunpf it, the Error aſſigned was, that it was pro opere 
2 fay. L C labore; without ſhewing what. Sed nom allocatur, for 
ing what, it is enough to ſhew that it was upon a ſimple Contract, 
. good. upon which this 4ſſumpſit can ariſe; and the Court will 
not intend it to be an illegal Conſideration, 1 Mod. 8. 
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be 
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= Term. Paſchæ, 
Anno 6 W. & M. 1694. 
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Rex and Tucker. 


R RO R to reverſe an Attainder of High Treaſon, in 4 Mod 162. 
which there were two Exceptions taken; 1. The O- 5 
miſſion of Amputation of Secrets. 2. Of contra Lige- Skin. 338, 
— antic ſuæ debitum, in the Concluſion of the Indict- 399425442" 
ment. Holt and Eyres held, that the Cutting out of the Mem- e 
bers was not a fatal Fault; for tho' it be Part of the Judgment, Treaſon, not 
yet it is not found in any Precedent before 12 Car. 2. and there- 3 
fore if we ſhould reverſe it, on this Account, it would let in Amt. 
a great Confuſion on Mens Inheritances, who purchaſed un- 
der Attainders : But S. Eyres in this would give no Opinion. 
Sed per totam Cur”, the other, of Ligeantie ſuæ debitum, is 
fatal; tho a few Records were ſhewn where they were o— 
mitted, as the Record mentioned in Benfted's Caſe, 1 Cr. 583. 
Sir H. Fan and Lambert, 14 Car. 2. Cotton and Meſſenger, 20 
Car. 2. S. Eyres: Theſe Words are neceſſary in the Conclu— 
ſion of the Indictment; becauſe he who owes no Allegiance 
is not indictable; as an Alien Enemy, 7 Co. 6. b. 3 Inſt. 11. 
1 Tnit. 129. Dyer 144. Hob. 271. G. Epres, accord', Every 
Indictment ought to contain ſufficient Form and Matter, 
and an apt Concluſion; and as to the two firſt of theſe, 
and that the Fullneſs and Certainty cannot be ſupplicd by 
Argument or Implication, he cited 2 Cro. 20. 3 Cro. 93. 5 Co. 
121. And to the apt Concluſions, and without them they are 
erroneous, he cited 2 Cro. 527. 2 Rol. Abr. 8 2. where contra 
 Pacem is held a neceſſary Concluſion on Indictment, and 
contra formam Stat has been held neceſſary upon Indict- 
5 ment 
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good v. Edges. tail, by Implication, in the eldeſt Son; a fortiori the Words 


5. Term. Paſch. 6 W. & M. 1694. * 


ment on a Statute, and Want of them Error. 2 Cy. 142, 
And no Words will ſupply this. 

Holt acc, An Alien Enemy cannot commit Treaſon, and 
therefore theſe Words are neceſſary, and cannot be ſupplied by 
any other Words, no not by debitum Ligeantie minime ponde- 
rau; becauſe he may not well conſider Allegiance, and 
yet not act againſt it; nor by the Words contra dominum Re- 
gem verum & indubitatum Dominum ſuum, becauſe theſe are 
net Words of Neceſlity, but put in lately; for in former 
Times were only contra Domiuum Regem. 1 Cro. 120, 122. 

And Words unneceſſary ſhall never ſupply Words neceſſary 
and requiſite; but I do not think theſe Word neceſſary in 
the Concluſion, but ought to be averred fome where : I 
have ſeen ſeveral Precedents have them in the Beginning. 
Contra naturalem dominum will not ſupply it; and the O— 

miſſion of contra Pacem is Error, tho Breach of Pesce ap- 
pears plainly in the Indictment. Sam. Eyres delivered Gre- 

60% 's Opinion to be the ſame, „%% 


Goodright verſus Corniſh. 


Salk. 226. | A Jectment; Special Verdict, that in the Year 1663. one 
8 L Knowling, ſeis'd of Lands in Fee, had Iſſue three Sons, 
Com. 254. 7. K. and R. and on the 27th of March made his Will, 
Deviſe for and deviſed his Lands to his Son 7. for fifty Years, if the 


_ tity Years to 


, if 4.thoutd faid J. ſhould fo long live; and after the Determination of 
lo long live, the ſaid Term, then to the Heirs Males of the ſaid J. and 


and after to 


mtr ® for Default of ſuch Iflue to K. in Tail, the Remainder to 
Male of 4 Robert the third Son in Tail Male; Remainder to right 


and for Pe. Heirs of the Deviſor. They find, that the Deviſor died ſeisd; 


fault of ſuch 


Ile, to B. in that J. the Son entered, and the third of King and Queen 


Tail, the Re. he ſuffered a Common Recovery, as Tenant to the Præci pe, 
mainder to 


the Body of OF himſelf for Life, and after his Death, to his firſt and 


4. is void, every other Iſſue; and for Default of Iſſue of his Body, to 
there being 


no rech the Defendant in Fee: They find, that 7. the Son died 
to ſupport it, ſeis'd without Iſſue; the Defendant enter'd, and that K. the 
and the Re- ſecond Son died leaving J. K. the Leſſor of the Plaintiff. 


mainder to 


B. cakes fett And per Cu, J. had no Eſtate-tail, and the Recovery 
preſently. did not bind R. who had good Title. Holt relied on 


| oy 2 Leon. 70. and ſaid, that if the Words (F the eldeſt Son 


z. Scatter. die <vithout Iſſue) in that Caſe, would not make an Eſtate- 


Ante p. 39. 
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oy 


in this Caſe ſhall not, there being a Term for Years expretly 

iven, which ſhall not be drown'd by Implication of Law. 
And he likewiſe ſaid, that Remainder limited by the Deviſe 
to the Heirs of the Body of F. was void, having no Freehold 


to ſupport it; and that per -erba de præſcuti one could not de- 


viſe an Eſtate to the Heir of one living, but per verba de futuro 
one may, 97s. to the Heirs of J. F. after the Death of J. S. 
and this ſhall enure as an executory Deviſe; and ſo }/indham 
held in the Caſe of Sow and Cutler, where he held a Deviſe 


to an Infant in Yentre ſa mere good per verba de futuro, 
Dig. take after he was born, otherwiſe per verba de preſent! ; 


and the Remainder limited to the Heirs of the Body of 7. 


being void, the next Remainder limited to K. muſt take Ef- 


fect preſently. That this was not an executory Deviſe to 


the Heir of the Body of J. it being limited expreſly as a 


Remainder ; but admitting it were ſo, yet it could veſt no 


Eſtate in J. and he dying without Iflue, the Eſtate de- 


viſed to the Heir of his Body, tho' it did take Effect as an 
exccutory Deviſe, mult be void, 


Reeve verſus Long. 


L RROR i communi Banco in Ejectment; Special Ver- 3 Lv. 4 


viſor dies; 4. being unmarried; 4. marrics and dies without 


Iſſue born, but Wife was privement enfient with a Son, 


who is born after: Judgment in the Common Bench was, 


that the poſthumous Son had no Title; and it was affirmed 


here: And they held, that a Remainder to the firſt Son of 


A. was a contingent Remainder, and ſo muſt take Effect 
accoraing to the Rule in Archer's Caſe; but at the Time of 


the Death of . there was a Default of Iſſue Male, on which 
the Eſtate veſted in the Poſſeſſion of B. and ſhall not be re- 


moved againſt the Birth of a Son after. And this is no ex- 


ecutory Deviſe upon the Rule laid down in 2 Sand. 388. 


Where a contingent Eſtate is limited to depend on a Free- Vide 10 & it 
hold, capable to ſupport the Remainder, it ſhall never be 68} 5 


oviſion for _ 


conſtrued an executory Deviſe. This Judgment was reverſed poſthumous 
in the Houſe of Lords, 1 Children. 
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„ 
1 


5 be returnable here; tho” it iſſues out of Chancery, 
this Court may compel the Sheriff to return the Writ. 


If a whole Term intervenes; there may be Execution a- 
gainſt the Bail, notwithſtanding a Writ of Error in Parlia- 
ment. 


Term. Sanct. Trin. 


Anno 6 W. & M. 1694. g 


4 . K 
8 —— 
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Comes verſus Hund de Bradley. 


CTION upon the Statute of Hue and Cry, by a 
Servant who was robbed of his Maſter's Money : 
Tobb'd of his And Levinz argued that he ſhould not; for by 
| Maſter's Mo- that Means he might prejudice his Maſter, by Re- 
e Ne leaſing the Action; and took a Difference between a Servant, 
of Hue and and a common Carrier, and a Sheriff; for the two laſt have 
Cry, and can- a ſpecial Property, and may have Trover; but per Cur, hc 
not releale. ſhall not relcaſe, and 1 Brow. 155. is a full Authority. 


4 Mod. 303. 
_ Salk. 613. 
A Servant 


| Count of Arran and Criſp. 


Covenant to HE Plaintiff made a Leaſe to Defendant in 1675. 
Pay Taxes ge- 1 reſerving ſuch a Rent; and Defendant did covenant 
lade ba. to pay the ſaid Rent clear of all Taxes and Aſſeſſments 
liamentary Whatſoever impoſed, or to be impoſed, and gave Bond for 
Tae Performance of Covenants; and in Debt on this Bond, after 


4 8 | 8 Oyer, 


By 


Term. S. Trin. 6 W. & M. 1694 5 
3 Defendant pleads Conditions performed; Plaintiff re- 
plics the Leaſe and Covenants, and aſſigns for Breach, the 
Defendant's not paying two Years Rent at Lady-Day laſt ; 
Defendant rejoins, and ſays he paid ſo much in Money, and 


ſo much in Taxes, payable by the Act of 4. Aid per 


Pound, amounting in all to the Rent due. Plaintiff de- 
murs; the Queſtion was, if this Covenant did extend to 
charge the Defendant with Parliamentary Taxes, becauſe 
the Word (Parliament) not expreſsd in the Covenant; and 
tota Cur', uiſi Holt, clear of Opinion it did: But per Holt, 
Judgment ought to be for Plaintiff for a Pault in Pleading, 


tho' the Law as to the Matter be for the Defendant ; for 


the Matter of this Rejoinder, being by Way of Excuſe, 
ought to be ſet forth in the Bar; and as it is here ſet forth 


in the Rejoinder, it is a Departure; for where before he Departure. 


| ſays he performed the Condition, now he ſays he is not A PMN 


1 Lev. 81. 


obliged to it. 7u pro Que, 


King and Qucen againſt Knowles. 


1 larlesKmowles was indicted for a Murder, and the In- $an- 509. 


dictment was removed into the King's Bench by Cer- Skin. 517. 


Comb. 273. 


tiorari, and the Defendant brought to the Bar by Habeas G Tt, 


Corpus; and he pleaded in Abatement to the Indictment, for Murder 


that King Charles, the ſecond Year of his Reign, did by Þy the Name 


, > of C. K. he 
Letters Patent produced now in Court create Malliam, then oleeded in 5 


Viſcount J/alling ford, Earl of Banbury, and granted the batement Mif- 
Honour to him and Heirs Males of his Body; that Milliam er, that 


he was Earl 


Earl of Banbury died ſeisd of this Honour; and that it de- of Baur, 
ſcended to Edward Knowles, Son and Heir of the ſaid /- and held a 


od Plea. 


liam; That Edward dying without Iſſue, it deſcended to?“ 


Nicholas K. his Brother and Heir, and Son and Heir Male of 


the Body of Milliam; and that Nicholas died, leaving Iſſue 


and Heir of his Body C. the Defendant; by Virtue of which 
Patents and Deſcents he became Earl of Banbury; and be- 


cauſe he is not named Earl of Baubury in the Indictment, he 


prays Judgment if he ſhall be put to Anſwer. The Attor- 
ney General, proteſting that no Part of the ſaid Plea is true, 


replies, that on the 13th of December 4 IF. CM. the Defen- 


dant preferred a Petition to the Lords Spiritual and Tem- 


poral in Parliament aſſembled, in which, alledging that he 
was a Peer of this Realm, he deſired that he might be tried 


by his Peers; and upon this faliter proceſum fuit ſecundum 


Legem G conſuetudinen Parliamenti : Yet it was reſolved, 
. conſidered 


a? 


56 Term. 8. Trin. 6 W. X NI. 1694. 


conſidered and ordered by the Lords, &c. that he had no 
Hereditary Right to the Earldom of Banbury; and that 
his Petition ſhould be diſmiſſed ; and to this Replication the 
Defendant demurs. 
Sam. Eyres This Order of the Houſe of Lords does not 
bar the Defendant of his Peerage, nor conclude the Court 
from examining the Force and Effect of the Order. 
B. R. to judge 1, All Miſnomers here pleaded are within the Juriſdiction 
ir dry of this Court; and in ſuch a Plea, the Court may judge 
Records and Whether the Party that ſo pleads be a Peer, or hath a Title 
Judgments to Peerage, or no. 2. That this Court ſhall judge of the 
— Validity of all Judgments and Records here pleaded, and 
whether they are legal and effectual or no; as of an Act of 
Parliament, what is one; that an Act by King and Lords is 
not a good one; and fo they may judge of an Order of tho 
Houſe of Lords, whether the Concurrence of the other E- 
| Rates of Parliament, or one of them, be requiſite ; ſo the 
Court may take judicial Knowledge of the Proceedings in Pai- 
liament, and of their Committees, 1 Saund. 133. Lake and 
King. As to the Objection, that the Detendant hath, by his 
Demurring, confeſs'd this to be a Judgment ſecundum Legem 
G conſuet Parliamenti; this is Matter of Law ariſing thereon; 
and Demurrer confeſſes only Matter of Fact, as ſtated, and 
- leaves the Matter of Law arifing thereon to the Judgment 
Peer cannot be of the Court. Plow. 85. As to the Order of the Houſe of 
degraded but Lords, all the Books are, that a Peer cannot be degraded 


by Attainder, 


ol Act of Par. but by Attainder, or by Act of Parliament. 4 fi. 355. Cot- 
liamant. fon Rec. 702. 12 Cb. 107. Nor can he by Fine deveſt himſelf 
of his Honour; as adjudged in Lord Parbeck's Caſe ; becauſe 

the King and Kingdom are intereſted in his Honour, and 
therefore it cannot be taken away without their Conſent. 

Where there has been a Conteſt to whom an Honour 
deſcended, upon Petition to the King, it has been re- 

| ferred to the Lords, and by them examined, and their Opi- 

nions reported to the King, as in my Lord of Oxford's Caſe. 

Jo. 97. So in the Caſe of a Conteſt about Precedency. 11 

Co. 1. and it is a great Reaſon that the King, who creates 

all Peers, ſhould be Party to their Deprivation. To the 

Plea it is ſufficient, without averring Banbury to be in Fng- 

land; for the Creation being by Letters Patent under the 

Great Seal of Euglaud, he ſhall be intended an Emgliſh 

Peer; for it is the Letters Patent, and not the Title, that 

makes an Engliſh Peer; and therefore the Title may be ta- 

ken from a foreign Place, as Earl of Angus, Duke of Albe- 

marlèe: And as to the Objection to the Concluſſon of the 

* | . lea, 
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Plea, where it is ſaid, & hoc paratus eſt verificare, without 
ſaying per Recordum, and without a Writ to certify his 
Peerage, that is well enough. Trial by Writ muſt be ap- 


propriated to Peers created by Writ ; but Peerage by Pa- 


tents appears by the Patents themſelves. Where my Lord 
Coke 6th Book ſays, that Baron or not Baron is tried cr 9 co. 31. 
Record, he ſays Baroneſs by Marriage, being Matter of Poſtea p. 6:. 


Fact, is triable by Jury; and ſo are the Deſcents in this Caſe; 
the Patents produced are good Evidence of the firſt Crea- 


tion; but the Plea, conſiſting of Matters of Fact, had been 


ill if it had concluded to the Record; but as it is the De— 
fendant's Plea is good, and Replication ill; and therefore 
Indictment ought to be quaſhed. EE, 


Giles Fyres acc' to the laſt Point i terminis; for the Pa- 


tents produced have verified the firſt Creation of his Pecrage, 


for the Patents are a compleat Creation without more. 12 


| Co. 107. 1 Toft. 16. Noy 150. When a Patent is pleaded and 


produced in Court, Nl ticl record cannot be pleaded to it; 


the Deſcents pleaded are Matters of Fact, and Nobility gain'd Deſcents are 


Matter of 


by Matter of Fact is triable by the Country; and Cafe is pack 


the ſame if gained by Deſcent ; there is no Neceſſity of ha- 


ving a Writ out of Chancery to certify whether one be 


a Peer by Deſcent; and none of the Caſes at the Bar, for 


that, is applicable to this, for they are all Writs of Privilege 
and Exemption. As to the ſecond Objection, that Banbury 


is not an Eugliſb Town, he held as before, and ſaid, that an 


Iriſh Peer may be created under the Great Seal of Fngland, 
but then there muſt be ſpecial and expreſs Words, 912. an 


Earl in Regno Hiberniæ. Scld. Tit. Hon. 696. The Reaſon 
of a certain Place from whence to take the Title, was to 


make an Eſtate-tail within the Statute of Downs, which 


extends only to Limitations which concern Lands and Te— 


nements ; and therefore without naming ſome Place, a Li- 


mitation of an Honour to one, and the Heirs Males of his 
Body, would be a Fee-{fimple conditional at Common Law; 


and if ſo, would be forfeited by Attainder of Felony, as an 
Eſtate-tail of a Baronetſhip, which is not created of any 
Place. 12 Cv. 81. 3. The Defendant need not aver that he is 
unus parum Anglie, for the Pleading of the Patents and 


Deſcents ſhew that ſufficiently ; but a Biſhop, who is a Biſhop having | 


d) „ * ap” c g Fa 
Peer ratione tenure jure Epiſcopatus, muſt plead he is znus ee 


Parium Augliæ, he having no Patent to produce. As to the —_= he is 


Replication, he held, that docs not avoid the Plea ; for the parium 
Order of the Houſe of Lords is no Judgment nor Bar to De— 3 e 
fendant; for Peerage cannot be taken away, but by Attain-- 
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der or Act of Parliament, or by Scire fac (where created 
by Letters Patcnt) to repeal thoſe Patents; for the King can- 
Peerage can- not revoke them becauſe it is a Common Law Conveyance, 
_ revo and thereby an Intereſt is veſted and ſettled in the Patentce, A 
1 Inſt. 16.4. Writ indecd may be ſuperſeded before an actual Sitting of 
Parliament; but otherwiſe of an Honour created by Patents. 
1 Inſt. 9. . A Writ gives a Fce in the Honour without expreſs Words; 
ne” but in Caſe of Letters Patent, the Eſtate in the Honour 
Honour, but muſt be limited by apt Words, or clfe it is void; it ma: 
3 be intailed, and muſt deſcend according to the Intent of the 
be limited by Common Law, and was forfeited for Treaſon before the Sta- 
apt Words. tute of 26 H. 8. 7 Co. 34. As to the Order; every Vote of 

Lords is not a Judgment; the Defendant's Petition cannot 

give the Lords a Juriſdiction, if they had none before ; but 

upon Petition to the King, and Reference to the Lords; and 

this has been the Courſe uſed in my Lord Delaware's, Ox- 

ford's Abergavenney's, Purbeck's and Fitzwater's Caſes; and 

this Courſe is moſt reaſonable, that the King being the 
Fountain of Honour, as Nobility cannot be created without 

him, ſo it ſhall not be determined without his Conſent in 
Farl is a Pub- Parliament. An Earl is a Publick Officer in Time of War 
lick Officer. and Peace, and the King and Subjects have an Intereſt in 
him. 7 Co. 34. 12 Co. 28. 4 Liſt. 126. The King, by his Pre- 
rogative, having Election of any of his Courts to try his 

| Cauſe, he may by Indorſement of ſuch Petition refer the 

Trial of it to any Court, and thereby gives the Court a Ju- 

riſdiction of it. There is no Precedent, where the Lords 

exerciſed a Juriſdiction to determine the Right of Peerage, 
Ihe Lords without ſuch Reference. The Lords have a Juriſdiction o— 
havePower 35 ver their Members, as to their Sitting in Parliament, and 

to Precedency .. HEE , I 
there, but not Precedency there; but not over their Members Eſtates and 
over the E- Inheritances in their Honours, but they are to be determin'd 
Hates of tn®. by Common Law. Their Order does not bind the Liberty 
Show. Parl. Of the Subject; as 2 Iuſt. 47. about ſending able Lawyers in- 


* to Ireland. Inferior Courts are not tied up from judging 
Contra reſol- 5 a ＋ 3 "6; 'D . 
ved in the their Proceeding void; as if a Writ of Error be brought in 

Lords, 


Parliament, of a Judgment in Common Bench, whereas it 
| ſhould have been in the King's Bench, the Common Bench 
may adjudge the Writ of Error void, and no Syperſedeas , 
and may award Execution; or the King's Bench, notwith- 
ſtanding this Error, may examine the Judgment upon Writ 
of Error. 3. As to the Demurrer, that confeiles only 
Matter of Fact, and not of Law; & Lex Parliamenti 1s 
Matter of Law. As to the Precedents, they are Petitions, 
ſitting the Parliament, for Trial. A Peer cannot Wave his 
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Trial by Peerage; 3 1ſt. 30. but the King is not bound by 
their Order for a Trial; for he may chooſe whether he will 
appoint a High Steward. In the Lord Preſton's Caſe, there 
was no Creation of Honour at all; it was not under the 
Great Seal of England, and the Setting it up was a Crime 


next to Treaſon. Piercy's Caſe concerned Precedency for a 


Place to fit in the Houſe ; and after ſeveral Trials and Tranf- 
lations below, and Depoſitions and Counſel heard there, he 
was declared an Impoſtor ; and ſo concluded pro Def . Gre— 
gory accord in omnibus. = 


© [Holt : The Plea is good, and Replication bad; by the Plea 


the Defendant has made a good Title to the Dignity in 
the Anceſtor by Letters Patent, and by Deſcent to himſelf. 
1. As to the Exception, that it does not appear that Ban- 
bury is an Engliſh Town, he ſaid, an Earl created by Let— 
ters Patent under the Great Seal of Zzg/and, ſhall be in- 
tended an Engliſh Peer, if not otherwiſe expreſs'd; and to 


make this the clearer, he examined the Original and An- 


tiquity of Earls. An Earldom formerly conſiſted of three 


Things, Dignity, Office and Revenue: As to the Dignity ; Earl, what, 
before Ed. III. s Time there were only Earls and Barons; 
Barons were firſt created by Tenure, and afterwards by Writiz 
and ſince 11 R. 2. by Letters Patent Earls; were always 
created by Patents. Seld. Tit. Hon. 536, 8, 9. 2dly, Their pogea Mich. 
Office is of Truſt for the Safety and Defence of the Realm; W. z. Lord 
they are not called Comites from the County, but a Socie- 4 Lady 
tate Regid, they aſſiſted the King in War and Peace; and 


Gerrrard. 
therefore an Earldom in Tail before 26 H. 8. was bop ted OE 
for Treaſon, by a tacit Condition annexed in Law; becauſe. 
of the Breach of Truſt and Confidence in the Party that 
was made Noble, and fo contra officii ſui debitum. 7 Co. 34. 
3dly, Their Revenues were Caſtles, or other Profits an- 


ncv d to their Honours, and ſuitable for the Support of their 
_ Dignity; which was the Reafon that by Magna Charta an 
_ Earl's Heir was to pay a Relief of an Hundred Pounds, 
whatever was his Portion; and the Relicf of an Earl and 


a Baron were ſettled at different Rates: But in Proceſs of 


Time, theſe Revenues annex'd to the Honour diminiſhed ; 


but while the Revenue was annexed ſub nomine & honore, 


the Relief continued the ſame ; and therefore the Words are 
not ſub nomine & honore, but ad ſnſtinendum nomen & onus. 


2 Iuſt. 9. 1 Iuſt. 88. b. So the Revenue not being annex d, 
as formerly, Earls have not paid Relief pro integro Comi- 
tatu, but as other Perſons, according to their Poſſeſſions; 
but tae Place from whence an Earl is named, is but a titu- 

— — — — Mk Phonic wo 
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lar Diſtinction, and no Part of the Dignity: The Earldom 
is not confined to the Place, but extends through the whole 
Kingdom. 2dly, The Great Seal is proper and peculiar to 
Fneland, and to no other Place; for by that Seal the King 
acts as King of England only, without Reſpe& to any o- 
ther Dominion. If before the Conqueſt of Ireland, one was 
created by Engliſh Letters Patent, and the Title was the 
Name of a Place in Ireland, he would certainly have been 
an Enzliſh not an Triſh Peer; and ſo it is now; for the 
Conqueſt of Treland being an external Accident cannot alter 
the Conſtruction of Patents and Laws of Ergland. The In- 
tendment, that Banbury is out of the Realm, is a foreign 
Conſtruction ; tho' the King by Eugliſb Patent may create an 
Earl of Ireland, yet that muſt be by expreſs Words, becauſe 
it is a ſpecial Act of Prerogative; for the Great Seal ex- 

| tends into Jreland, becauſe ſubordinate, and ſubje& by Con- 
queſt; and the King's Patents may be conſtrued as Acts 
of Parliament, which extend not to Jreland, if it be not 
ſpecially named. Seld. Tit. Hon. 696. In the Creation of 
Nobles, it is not mentiond in what County the Place is, 
from whence they take their Titles; which would be, if ne- 
ceſſary that the Place ſhould be in England: Many Eu- 
gliſb Earls have Titles from foreign Parts; Sir Richard ood- 
_ elle was created Earl of Rivers: There was an antient 
Family called Rivera, that were Earls of Devon in King 
Ed. III.s Time, but there is no Place to be found of that 
Name. Since 21 H. 8. Patents of Earls have had theſe ad- 
_ ditional Words in them, that Patentee ſhall have ſedem & 
eocem in Parliament inter comites Aug,, but the Earl of 
Rivers's Patent has no ſuch Words, or any other than are here 


| Earl need not pleaded by the Defendant. As to Defendant's not averring 


aver that he is 5 3 : 3 
dus pariem that he was anus parium, Cc. an Earl in Pleading need not 


Aigli.. make that Averment; and 6 Co. 53. and 8 H. 6. 9. in which 
Baron created that is made, is in Caſe of Baron only. Baron indeed is an 
by Patent is Addition; if created by Writ, it is no Part of the Name; if 


Part of the 


Name; nc ie Created by Patent, it is: But a Baron muſt not plead or be 


by Writ. called only Domini, but mult ſay Parliamenti; for one may 


be called Domiuus, as an Earl's Son, and not be a Lord of 
Parliament. Beſides, the Defendant here docs not claim a 
Privilege as a Peer, but pleads a Miſnomer in the Omiſſion 

of his Title, which being given him by Letters Patent is 

1 Part of his Name. Being a Peer, or Lord of Parliament, 
;Inft. 26, does not exempt him from being iadicted here; and therefore 
not material in this Caſe. He that claims Benefit of 'Trial 


3 Inſt, zo. by Peers, muſt ſhew himſelf to be anus parium, &c. but 


E this 
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this Plea is no more than if a Knight had pleaded Miſno- 
mer, in not being named a Knight. As to producing a Writ 
to certify the Peerage, it is to be anſwered, that there be 
ſome Barons, and one Earl, ſo antient, that their Commence- 
ment cannot be ſhewn; ſuch can no Way intitle themſelves, 


but by Preſcription ; and ſuch ought to produce a Writ, that 9 Co. 31. «, 
ſome of their Anceſtors ſat in Parliament, and then de- #7 © 


rive a Title by Deſcent from ſuch Anceſtor to him that 
leads it. In the 7 Co. 15. Calvins Caſe, if compared with 
other Books, is no more than that it ſhall be teſtified by Re- 


cord of Parliament, if the Party or his Anccſtors fat as , 1 77 


Peers in Parliament; which proves, that if any Anceſtor 
appears on Record to have been a Peer, as here it doth by 
Letters Patent, it is ſufficient; and that Title may be deri- 
ved by Matter of Fact, as by Deſcent. The Writ intended 
is in Nature of a Writ of Privilege ; if founded on Record, 


it teſtifies Matter of Record, and is concluſive ; but if it cer- 
tifies Matter of Fact, as it muſt do in ſuch a Caſe as this, 
it is traverſable, notwithſtanding ſuch Certificate, and there- 


fore ſignifies nothing; and therefore if the Plea ſhould con- 


clude & hoc paratus eſt verificare per Recordim, it would 
be ill; for the only Matter traverſable is Matter of Fact. 
A Writ to certify their Deſcents would be vain ; for where 


a Writ certifies a Thing which lies as much in the Conu- 
ſance of the Court to whom it is certified, as of the Court 
which certified it, it is needleſs. Upon pleading Creation 
of Peerage by Writ, ſuch Writs are brought for Expedition, 


not Neceſſity, but to prevent the Delay which would be on 


a Traverſe, and taking Iſſue on the Sitting of the Parlia- 
ment, which Traverſe cannot be after ſuch Certificate : So 


if the Defendant, in his Plea, ſhew the Letters Patent that 
created the Honour, they cannot be traverſed, or Iſſue ta- 
ken on Earl or not Earl, except the Patent be denied, which 


cannot be, becauſe it is produced; and theſe Patents are 


not like thoſe of Lands, where 207 conceſſit may be main- 
tain d by Matter foreign; as that the Lands do not appear 
under the Deſcription in the Letters Patent; or that there 


are divers Lands or Tenements of the ſame Name. As to 
the Replication, that does not conclude the Defendant. 1. Be- 


cauſe the Order is no Judgment of Parliament. 2. The 
Plea pending docs not concern the Title of his Earldom. 


3. There is nothing in this Order to bar him from enjoying 


| the Right and Title of Earl, 1/2, It is no Judgment of Par- 


lament : That Court conliſts of King, Lords and Com- 


ar 


— 
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mons. Cromp. Juriſd. of Courts 1. 4 Iuſt. 1. Dy. 60. The 
Authority of the Houſe of Lords is Legiſlative and Judicial. 
The Judicial Power is actually executed and adminiſtred by 
the Lords, but is legally and virtually in the King ; if not, 
in the whole Parliament. All judicial Proceedings are either 


coram Rege in Parliamento, or placita de Parliamento, or cc- 
ram Rege & ejus concilio in Parliamento. Ryly's Pl. Parl. 


F. 1, 1 14, 145, 15 7, 63, 66, 267, 292. Writs of Error are coram 
nobis ad praſens Parliamentum : The Judgment per Cur 
Parliamenti, and not per Dominos Spirituales & Temporales ; 
and tho the Journals are by Lords Spiritual and Temporal], 


yet they are only as Notes and Warrants for the Clerk to 
make up the Rolls by. Hob. 110. All Courts mention the 


King, either to give them Juriſdiction, or as Party to the 
Judgment, for all derive their Juriſdiction from him. The 


Lords then having double Capacity to act judicially, as the 


Court of Parliament, or to act as a particular Houſe, we 
cannot know in which Capacity they a& but by the Stile 
of their Orders; and if they act by the Stile of the Lords 
Spiritual and Temporal, they act as a diſtinct Houſe, exclu- 
ſive of the other Eſtates. „„ . 
In the Court of King's Bench, which is holden coram 
Rege, the Judgment is not entered to be given per Zuſti- 
ciarios, tho they actually give it, but it is ſaid, per Cur 


Domini Regis; and a Judgment given in another Form or 
Stile would be void; and tho' the Judges give it, yet it would 
not be a Judgment of the Court. This is an original Cauſe, 


and therefore ought not to come at firſt Step to the laſt Re- 


fort: And the Reaſon, becauſe generally original Cauſes are 
mix'd with Fact as well as Law, which is below their Dig- 


nity to determine ; becauſe concerns only individual Caſes, 
and are not general Points of Law; which reach to all 


Cauſes within the like Reaſon. If Error in Fact happens 


here, a Writ of Error lies not thereof in Parliament, but 
here before our ſelves; and this is out of Neceſſity, becauſe 


the Parliament cannot try the Fact: But out of other Courts, 


inferior to the King's Bench, Error doth lie into King's Bench 
upon Errors in Fact. If the Houſe of Lords had original 


Conuſance, the Party would loſe the Benefit of an Appeal; 


and to have a Man's Right finally determined by the firſt 
Judgment is not conſonant to Law : And therefore a Writ 


of Error brought into the Houſe of Lords, of a Judgment 


in the Common Pleas or Exchequer, per Saltum is void. 4 
Inſt. 21. So was the Earl of Macclesfield's Caſe. The pro- 
4 4 per 
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per Remedy for a Title of Peerage is by Common Law, 
by Petition of Right to the King, which he indorſes ſoit 
droit fait, &c. and delivers it to the Chancellor, where there 
is Occaſion ; and in ſuch Petition the Party ought to ſet 
forth his Right and Title, as the Defendant doth here in 
his Plea; and when indorſed and ſent into Chancery, a Com- 
miſſion iſſues out to inquire the Truth of his Suggeſtion ; 
and if the Inquilition find it true, then the Attorney General 
may confeſs it or traverſe it; and upon the Traverſe an 
Iſlue is join'd, the Record mult be ſent into the King's Bench, 


and there tried, and Judgment given. Stamp. Prerog. 72. 73. 


And theſe Proceedings are ſuch as are in other Caſes, where 
the Subject is aggrieved by the King, or thoſe imployed un- 
der him, whether it concern Lands, Perſonal Things, Gc. As 
to the Precedents cited, my Lord Delawares Caſe was re— 
ferred to the Lords, not by Way of Judicature, but for 
their Opinions and Advice; and if the Lords had then con- 


ceived they had a Judicial Juriſdiction, it is to be preſumed 
they would not have waved it, and ſubmitted to have ta- 
ken it upon them by Way of Reference; and the Queen 
did not in that Caſe procced Judicially, by Indorſement of 
the Petition to the Chancery: But the Caſe concerning the 


Lords, ſhe took their Advice, and compriſed it in an extrajn- 


dicial and amicable Way; and ſo was the Earl of Qxf/ord's 
Caſe by Conſent, and not by Judgment of the Houſe of 
Lords; and the Lord Abergavenny's Caſe is recited to be 
by Way of Reference: The Lord Moyntjoy's Caſe was con- 


cerning Precedency, and ſo within their Conuſance, as a 


Breach of Privilege, and was a Point neceſſary to be ſettled 
before he was introduced; but the Inheritance of the Dig- 


nity and Title is not in Queſtion : The Lord Preſtonu's Caſe 


Was, that he gave out in Speeches, that he was an Emn- 
_ gliſh Peer, which Aſſumption was a Breach of Privilege; 
and when he was demanded of the Truth of his Pre- 
tence, he produced a Patent, which appeared void, as if 
it had been under the French King's Seal; and it was di- 
rected he ſhould be proſecuted as a Criminal. 2dly, There 


is no Plea pending concerning the Right of the Earldom ; 
the Defendant's Petition does not pray to be admitted to the 


Earldom, but ſuppoſes him in Poſſeſſion of it, and alſo de- 
| tires to be tried by his Peers. The Lords on this could not 
 adjudge he ſhould enjoy the Earldom, becauſe he does 


not demand or pray that; no more can they that he ſhould 
loſe it. Every Judgment muſt be pro or con. anſwerable to 
5 the 


Sg - A - 
,, 
mY 


— 2 2 —— th STOP 
3 — — — 


5 Term. S. Trin. 6 W. & M. 1694. 


the Demand of the Plaintiff, and adequate and proportion- 
able to it. 3d/p, This Order appears to be no Judgment, 
but an Opinion: It is no Excluſion from the Enjoyment of 
the Office or Honour, which ought to be in every Judg- 
ment; and it is not ſufficient that it declares the Right : As 
in a Ono Warranto, videtur Cur, that Defendant hath no 
Title to the Franchiſe, is not a Judgment, but a Founda- 
tion of the Judgment only, but the Judgment ought to be 


quod amoveatur, Gc. for every Judgment ought to be ſuch 


as it may be executed. So in Lepett and Halls Caſe, 2 Cro. 
284. Judgment againſt the Plaintiff, without 241 capiat per 
Billam, is not good. The Judgment here is ſuch as can- 
not be executed. The Diſmiſſion of a Petition is the Form 
of a Judgment in a Court of Equity, but not in a Court 
of Law. In a Judgment, it is not ſufficient that the Party 
has no Title, but it muſt be expreſly adjudg'd that he hath 
none. . | 

As to the ſecundum Legem conſuctnd' Parliamenti, that 


is added by the King's Council only iz terrorem. Lex Par- 


 liamenti is Lex terre, and if a Queſtion concerning it doth. 


ariſe in a Cauſe of which the King's Bench has proper Co- 


nuſance, the King's Bench may adjudge of it, as the Spiritual 
Courts do of Temporal Judgment, as Patents, Deeds, (5c: 
for the Conuſance of the Principal draws to it the Conuſance 


Filing an O- 


” riginal againſt 
9 0 , a fitting Mem- 


I 1 A. , ber, has been 


, aged nao 
Jars” Ju. Breach of Pri- 
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of the Acceſſories and Incidents. Dy. 60. And this holds in 
Caſe of Privilege of Parliament; as in Sir George Benyon's 
Caſe, Trin. 14 Ca. 2. C. B. where filing an Original a- 
gainſt a ſitting Member, was adjudged no Breach of Privi- 
lege; ſo a Writ of Error in Parliament, if a Term inter- 
venes after the Teſte, and before the Return, hath been ad- 


» judg'd to be no Superſedeas of Execution. So on a Ha- 
bens Corpus, the King's Bench hath determined what Con- 


tinuance a Commitment by Parliament ſhall have. That 
can be no Law or Cuſtom of Parliament, which is not 


grounded on Precedents; and there is none that ever any 
Man's Inheritance was determined per /egem & conſuetudi- 


nem Park amenti. It is no new 'Thing for our Common Law N 


15 4 2 if N 
1 1489 
inne 


| 


Courts to examine Matters of this Nature, which concern 
Proceedings in Parliament ; we do but follow the Examples 
of our Predeceflors. In 38 Fd. 3. 14: 'The Biſhop certified 
to this Court, the Father and Mother were married, but 
that the Party was born in Adultery ; the Lords ſent a Writ 
to the Judges, and ordered them to judge on the ſpecial 
Matter, but the Judges did not obey. In Startor's I 
PR ; 15 Ed. 


i 
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15 Fd. 3. F. Fouch. 109. the Lords commanded the Court 
of Common Pleas to give a judgment; the Chief Juſtice 
refuſed ; after in his Abſence the others complicd, and gave 
Judgment; the King's Bench after examined the Procecdings 
of the Lords, and adjudged them void; as appears 15 Ed. 
3. 1, 2. in the Oxford Library. We are not to delay the 
uſtice of the Land, and the Law of it is our Rule; and 
for theſe Reaſons let Indictment be quaſhed. But Defen— 
dant remained in Cuſtody on a ſecond Indictment, een, 
he is named Earl of Banbury. ns 
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Sutton verſus Sparrow. 


PPEAL of Murder de morte virt; it was carried Appeal 4 
down to be tried at Nife prius in Yorkſhire laſt ee 
Aſſizes; where both Parties appeared, but the Ap- be tried by 
- pellant did not put in the Record to try the Iſſue; pic, 
and now the Counſel for the Defendant moved, that .the * _ | 
Appeal being not tried, it was either a Nonſuit, or a Dif- Record; held 
continuance : But Holt was of Opinion that it was neither; _ 
but order the Appellant to pay Coſts for not going on to continuance ; 


trial; then moved that the Appellant might be called in, but Appellant 


—_ was done; her Attorney appearcd for her, which was DAS. 
ld ſufficient, the Appeal being brought by a Woman. — appearing for 
| Appellant, 


good, being a Feme, 


E — Cros h 


Mn 


IN 
Ai 


| 
314 


_—_— 


a. 
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or Treaſon, 


66 Term. S. Mich. 6 W. & M. 1694. 


Crosby's Caſe. 


A Perfon in- Þ JE was brought to the Bar by a Habeas Corpus the 
won e laſt Day of Term; it was prayed on his Behalf, that 
two 1ecrms 


he might be diſcharged or bailed, having entered his Pray- 
is a-freſh in- er the firſt Day of Trinity Term laſt, and was indicted the 
dicted for the Iaſt Term; and afterwards this Term again was indicted 
ſame Species | | 3 | . : 

of Treaſon, for the ſame Species of Treaſon, but never tried on either 
but differently of them: The Counſel alledged, that the End of the Sta- 
i 1 tute was, that no Perſon ſhould be above two Terms under 
INCLINE E | 5 1." . ; 

ſhould be the ſame: Accuſation; and if a ſecond Indictment found 


bail d, but ſhould prevent his being ſet at Liberty, at that Rate, freſh 


c O. . 3\ or | 44 
pinion, but Indictments being found every Term, he will never be dif- 


baibd him by charged, and ſo the Statute would be cluded. Attorney and 

their aſcre- Solicitor General agreed, if the Caſe had ſtood {ingly on the 
tionary Power. . : 25 | = | - = 

flirſt Indictment, he ought to be bail d, but there is another 

Indictment for another Treaſon; the firſt was for a foreign 

'Treaſon, in Conſpiring the Death of the King, and the O- 

vert-a&t was laid in Ireland; but the ſecond is for a Trea— 

ſon in England. Holt: The Commitment and both Indi&- 

ments are for the ſame Species of Treaſon, tho' the Overt- 

acts are differently laid; but the laſt Indictment agrees ex 

actly with the Commitment; beſides, the Prayer relates to 

the Commitment, ſo that the Party ought to be tried, for 

the Treaſon for which he is committed, within two Terms; 

and the Deſign of the Act was to prevent a Man's lying 

under an Accuſation for Treaſon, &c. above two Terms. 

Poſtea Hill. &. Zvres acc, but both declared they would give no Opi- 

re es nion in the Caſe; but baild him by Virtue of their diſcrc- 

Alabary, tionary Power. 5 


"0 


D E 


eſt proteftans diſſentiens, 
the Bar: And Sir Sam. Aftree pro Rege demurs. After ſeve— 
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King verſus Larwood. 


Nformation againſt the Defendant, ſetting forth, that Salk 167. 
HI. 4. had granted to the City of Norwich to be a Coun- 4 Mod. 269. 
| | | PIE i A Skin. 57 4 
ty; and that the Citizens and Community ſhould chuſe cam) 306. 
yearly a Mayor, and two Sheriffs; and that King C. 2. Comb. 315. 


confirmed the Charter of H. 4. 0) nulterins couceſſit, that A Perſon can- 


- Not excuſe 


the Mayor, Sheriffs and Aldermen ſhould chuſe one Sheriff, himſelf for 


and the Citizens and Commonalty the other; that the De- _ cn 
fendant liber homo Norw. was elected Sheriff by the Mayor, ger on 


Cc. according to the Charter of King Ch. 2. and upon No- Account of 


"tice of it mon præſtitit Sacramentum officit, nec officinm ſu- his not ha. 


ving taken 


per fe afſumpfit. The Defendant plcads in Bar, quod nom the Sacrament. 


cepiſſet Sacramentum cane Domini hic infra annum, and 


therefore by the Statute of 13 C. 2. c. 1. ipſe eſt incapax, 


S electio vacun, & inde notitiam dedit; and avers, that ad 
generalem ſefſionem Norwici cepit Sacram ſecund' 1 I. & M. 


G ſubſcripfu declarationem ſecund 30 Car. 2. and is an In- 
habitant of Norwich. Replication, that the Defendant 2. 
membrum Hccleſiæ Anglicanæ quolibet anno Sacramentnm cane. 


 Dominice cepife debuiſſet, & per defectum ſunm proprinm cx- 
ciſſari non debet. Rejoinder, proteſtando quod non debit, Gc. 


he picads the Act of e 1M. & M. and avers quod 


7c. and repeats the Averments in 


ral Argumcnts at the Bar, it was this 'Term argued by the 
Court. And 1. Exception was taken to the Information, 
that it did not appear by it that the Defendant was law- 
fully choſen Sheriff; for H. 4. veſted: the Election in all the 
RED Commonalty 


Term. S. Hill. 6 W. & M. 1694. 5 


50 


nate. 


Commonalty and Citizens, and it is an Intereſt veſted in 
them, which cannot be deveſted but by Forfeiture or Surrcn- 
der. The King by his Letters Patent cannot do this Wrong, 
and particularly Patents of Confirmation cannot make this Al- 
teration. But reſolved per Holt and Gregory, (cout. S. Eyre, 
who held the Acceptance of the ſecond Charter by Com— 
monalty did not ſufficiently appear,) that the firſt Charter 


had veſted the Election in the Populace, and could not be 


deveſted by the ſecond, and placed in a ſelect Number, with- 
out the Aſſent of all; but by ſuch an Aſſent it might; and 
that here had appeared a ſuſhcient Acceptance, by the E- 
lection alledged in the Information, which is an Execution 
of the Conſtitution in the ſecond Charter ; and the Defen- 


dant in Pleading does not diſpute his Election, but inſiſts 
on his Incapacity. 2. Exception was taken to the Rejoin- 


der; that the Statute of Indulgence ought to have been 


| pleaded in Bar, and that the Pleading it in Rejoinder was a 


Departure. The Defendant in his Rejoinder may make 


good and fortify the Matter in his Bar, if it be ad idem; as 


if a Statute be pleaded, and replies that it was repeal'd, 


Defendant may in Rejoinder ſhew it revived ; but here it 
does not fortify, but is new and not ad idem; for in 
the Bar he inſiſts that the Election is void by the Stat. 


13 Car. 2. and in the Rejoinder, tho' it is not void, which 


contradicts the Bar, yet the Act of Induldence excuſes it ; 
and this was admitted on the Defendant's Part, and refolved 


by the Court to be a Departure. 3. As to the Effect of 


the Act of Indulgence, whether Non-conformity is an Ol— 


. fence ſince the Act of Toleration, they would not give any 


Opinion; (videlicet, Holt & G. Eyres, becauſe it was out of 


the Caſe,) but Sam. Eyres declared his Opinion, that the 
Statute did excuſe the Defendant, tho' otherwiſe liable. 4 
For Defendant it was urged, that the Statute of Indulgence 


was a general Law, which need not be pleaded; and the 


Defendant hath ſufficiently ſhewed himſelf to be within the 


Qualifications of it by the Bar; but per Cur, it was re- 
ſolved the Defendant could not take Advantage of the 


_ Statute without pleading it. 1ſt, Becauſe it is a private Sta- 


tute and extends only to Proteſtant Diſſenters, of whom no 
Act before has taken Notice. 2dly, Be it a private Act or 
not, the Court cannot take Notice, whether the Defen- 
dant be within it or not, if he does not ſhew himſelf to be 
within it, ig. not only that he is a Proteſtant Diſſenter, 
but alſo that he goes to Religious Meetings, &c. 5. 'The 
principal Point was the Matter in Bar; whether the Omiſ— 
| 4 | ſion 
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ſion of the Sacrament excuſed the Executing the Office upon 
the Statute of 13 Car. 2. And it was reſolved per Cur, Iſt, 
That the King can command the Service of his Subject, and 
none can diſable himſelf. 2dly, Per Holt & G. Eyres re— 
ſolved, that the Statute was not made to deprive the King 
of the Service of his Subjects diſſenting, but that they ought. 
to qualify themſelves. G. Hes reſembled it to the Cale On Suit on 
of 23 El. which requires all People to come to Church; we e ct 
and held that an Excommunication, which diſables a Man ao going © 
to come to the Congregation, is no Plea, becauſe it is in his Church, Ex 
own Default. And Holt ſaid, this Cafe ſhall not be intend- pops 5 
ed better than the Defendant has ſhewed it to be; and OT Re 
therefore he ſhall not be ſuppoſed for any Scruple of Con- 
ſcience, but out of a general Neglect of all Things ſacred. 
That by common Intendment, all the Subjects of England arc 
| Chriſtians, and of the National Church; and by the anticnt 
Canon Law, receiv'd here as Part of the Common Laco, every 
one ought to receive the Sacrament once a Year at leaſt; and 
this is alſo required by the Rubrick, which is confirmed Vide Had, 
by Act of Parliament, and not doing it is an Offence; and 4%, b. 
this Offence, being the Neglect and Default of the Defen- 38. 
dant, ſhall not excuſe him from his Duty and Service to Brown's Ca 
which he is liable by the Conſtitution of the Government; 
and this Plea is directly to contradict a Maxim of Law, that 
no one ſhall be admitted to ſtultify or diſable himſelf : And 
he ſaid, that in London, and other Places, ſince this Statute, 
Diſſenters have been elected and ſubmitted to a Fine, and ne- 
ver diſputed it. But S. Eyres differed, and ſaid nemo debet bis 
puniri pro eodem delitto, which here the Defendant ſhould be 
puniſh'd on this Information, for not qualifying. 2. He ſhall 
be puniſhed for the ſame Omiſhon of the Sacrament, by 
Eccleſiaſtical Cenſures. 3. He ſhall be puniſhed for accept- 
ing the Office without a Qualification. ud pro Oer. 


Walker verſus Walker. 


Naebitatus Afumpſit, among other Things, for Moncy won % Af 
at Play; on a general Verdict, moved in Arreſt of Judg- will not lie 
ment. that Inde Afſump* does not lie; for tho' the Caſt fr MOREY 
ok a Die may alter the Property, for where the Money is dank 
ſtaked, it is given on a Condition precedent, ng. the Caſt 
of the Die; yet this is not a Conſideration to raiſe a Debt 
or Promiſe; but it is only a Promiſe againſt a Promiſc, 
for which the ſole Remedy is a ſpecial Action on the Caſo 
. T upon 


— 
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3 Lev. 118. 


upon the mutual Promiſe ; and to that Opinion the Court 
ſtrongly inclined, altho' the Caſe of Eccleſton and Lewin 
was mentioned, Hill. 33, 34 Car. 2. . 534. Temp. Peu 
berton, and afterwards affirmed in Cam Scacc, where it 
was held a good Conſideration; and Acherly cited Sherbonr 
and Morlich in C. B. Trin. 2 V. & M. to be ruled per 
Cur, that a general Indeb Afump' lay for Money won at 
Play for the Hazard; and Bret and Firebrafſe upon the fame 


Point in Trover; and the Chief Juſtice cited Broten and 


Lndlow's Caſe in Hate's Time, Hard. 485. 2 Keb. 758, 8 22. 
where it was adjudged that an Inde 4fſump' does not lie 
againſt an Acceptor of a Bill of Exchange, unleſs the Mo- 


ney was deliverd to him to pay over; and that in that Caſe, 


if there were Effects of the Drawer in the Hands of Ac- 
ceptor, it was not material; for it was after Verdict, where 


Want of Averment of Effects in the Hand of the Acceptor 
had been aided by Intendment, it neceflary : But becauſe 


the Point in Queſtion was depending 2% Cam” Scacc, in the 


Caſe of Jacſon and Cotterave, M. 3 V. & Al. B. R. Not. 


610. unreſolved; which was for Money won on a Wager; 


Judgment was ſtaid here, and afterwards 25 Cam Scacc,, 


by them and on Adviſement with the Judges of B. A. 
it was held that an Inde Afump would not lie; and Fach- 


ſan and Cottgrave's Caſe was reverſed, and fo in this Judg- 


Poſtea Mich. 
7 W. 3. Ano- 


nyimus. 


ment never entered. Sir Barth. Shower cited a Caſe, where 
Inde Afump lay for the Winner againſt him that held 
Stakes; quod Holt conce ſſit. „ 


I 
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Term. Paſche, 


Anno 7 W. & M. 1695. 


Williams & al, Executors of Mellys, verſus Crey. 


C'TION {ur Caſe for a falſe Return; whereon 8k. 12. 
they declared, that whereas the Plaintiff's Teſta- 4 Mod. 403. 

| | 5 Action on tle 
tor had recovered a Judgment againſt J. §. for Cate will lie 
pt 140 J. and had ſued out Execution by H' fac” on for Executor, 
this Judgment directed to the Defendant, Sheriff of Vu; ee 2 
| J | : 2 . : urn to a F. 
by Virtue of which H' fac the Defendant did levy Goods to jp in his Tes 
the Value of 101 J. but made a Return, that he had levied ſtator's Time. 
19 /. of the Goods of the ſaid J. S. and that he had taken 
other Goods to the Value of 40 J. which remain'd in his 
Hands pro defect emptorum; and that the ſaid J. S. had 
nulla alia ſeu plura bona; whereas the Defendant did levy 
Goods to the Value of 101 J. per quod attionem accrevit. And 
it was moved in Arreſt of Judgment that no Action lay, 
becauſe it was only a perſonal Tort to the Teſtator, and 
ſo not within the Equity of the Stat. de boni, Test aſpor- 
rat in vita. 4 Hd. 3. c. 7. cited. 1 Rol. Abr. 913. and Co. 
Car. 297. And it was adjudged that the Action well Jay 
tor the Executor, being within the Equity of the Statute ; 
and per Holt, Action ſur Caſe lies for an Executor upon 
this Statute, for an Eſcape out of Execution in the 'Feſtator's 
Time, tho it is a Doubt in the Books whether ſuch an , nes 
Action lies for Executor, in Caſe of an Eſcape upon mean Man . 
rocels in the Teſtator's Time: That if the Sheriff takes Dixon. 
Goods in Execution on a Fieri fac, they are now in the 
Sheriffs [ands for the Plaintiff's Uſe, and fo are as Part of 
the Plaintiffs perſonal Eſtate; and if the Sheriff after returns 
#ulla boua, the Plaintiff cannot have any Benefit of the Goods, 

| but 


* 


i 
| 


3 Inſt. 33, 34 


an Ability de | : | „ | . | 
.. of Hands were ſufficient; and per Cur, it is not ſufficient 


Compariſon l . 1 mw : MN 
of Hands no well uſed as a circumſtantial and confirming Evidence, it 
but may be 


cumſtantial E- 


„ 
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but the Defendant in the Fi fac will have good Title to 

the Goods by the Eſtoppel, occaſioned by the Return ; and 

Plaintiff is wrong d as to that which is Part of his perſonal 

Eſtate. But on Eſcape of the mean Proceſs there is only 
the Loſs of the Procefs. 


King verſus Crosby. 


Med E was tried for High Treaſon; and Aaron Smith pro- 
Skin. 578. | duced as an Evidence, who had ſtood in the Pillory 
Whether In- for giving Inſtructions to Stephen Colledge; and it was ob- 


famy ariſes 


from the jected he was no good Evidence. Sam Eyreès ſaid, his Opi- 


Crime or Pu nion had always been, that the Diſability follows the Infamy 
niſhment. Q ( the Fact, not of the Puniſhment ; but waving that, Sith 
But not to be Was a good Mitneſs by the late Act of Pardon. And per 
of Grand or Ffolt, tho' the Pardon does not take away the former Difl- 
mer jury ability, as a Reverſal of a Judgment doth, yet it gives him 
Poltea Mich. an Ability de 2020; but he intimated his Opinion to be, that 
11 W z. The the Diſability followed the Infamy of the Puniſhment. At 


3 8 8 this Trial, ſeveral treaſonable Papers were produced, which. 


EFkees. they ſwore they believed to be the Hand-writing of the Pri- 


Pardon gives 


ſoner; and on this a Queſtion aroſe, whether Compariſon 
for the original Foundation of an Attainder, but may be 


3 the Fact be otherwiſe fully proved; as in my Lord Preſton's 

' Caſe, his attempting to go with them into France, and prin- 
uſed as cir- cipally where they were found on his Perſon; but here, ſince 
they were found elſewhere, to convict on a Similitude of 


idence. an 185 
we lands was to run into the Error of Colonel Sidney's Cafe. 
Ante p. 38. One muſt plead tout temps priſt always before Imparlance. 
Toe Mich. If you bring Debt, or Annuity, and Part of the Quarter be 
1 paid, you muſt acknowledge Satisfaction for that, and de- 
Mich. 100.3, Clare for the Reſidue; per Holt. . 

» 1 


Hawkins w. 
Gardner. 
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in Execution, you ſhall not charge him till acknowledged. 


D E 


Term. Sanct. Trin. 


Anno 7 W. & M. 1695. 


* OLT. If a Bailiff find an outward Door open, he 
may break open all the inner Doors to come at 
the Party whom he hath a Warrant to arreſt. 


Sir fohn Dalſton verſus Eyenſton. 


Mes in Arreſt of Judgment, that two ſeveral Ac- Tort and Con- 


tions of different Natures were joined together, oide- tract cannot 


0 | We 0 e ee 
licet, Action on the Cuſtom againſt a Carrier, and Trover, poſtea x 


. | 2 | | Poſtea Hill. g 
wherein the Nou culp' be Iſſue to both; yet muſt be ſepa- W. 3. Court. 


rately laid, as in Sid. 244. and adjudged Mich. Term after, deu v. Collet. 


| : | „ 1 Vent, 3059» 
that an Action on a Tort, and on a Contract, cannot be oy 


306. 


laid together ; and Judgment arreſted. z Lev. 74, 99. 


A double Plea is no Exception, on a general Demur- : Saund. 3373 
rer, but it muſt be ſpecially demurred to; Per Cur. 


Holt: If a Bailiff, having a Warrant from the Sheriff, on 
a Capias, ſends another in his Room to arreſt the Perſon, 


| ſuch Arreſt is illegal. 8 


Per Cur' If a Man be in Cuſtody of the Marſhal, on a 


Reddidit fe, you may charge him on the Reddidit ſe in Ex- 


ecution with the Marſhal, without making the Marſhal ac- 
knowledge him in Court to be in his Cuſtody : But if he be 


Holt : A Rent may be reſerved on Words of Covenant ; 
but where there is a Rent reſerved, and a Covenant alſo 
tor other Money in the ſame Deed, Debt will not lie ior 

So TOTS 0 the 


Comb. 318. 


Return not 


would not 


rr 
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the later; as if I demiſe twenty Acres, reſerving 20 J. per 
Annum ; and further agree with him in the ſame Deed, 
that for as many Acres as he ſhall plow up, he ſhall give 
105, more for each per Annum ; this laſt Sum is no Rent, 
and an Action of Debt will not lie for it. 


Kir kham verſus Wheely. 


balk. £45; AD qui tam; Defendant pleaded, that he was an At- 
| torney of the Common Pleas, and that all Attornics 
man Ation of the C. B. have not been ſued any where elſe than in 
lead Privi» the C. B. Plaintiff demurred; and it was ſaid, that he 
lege, tho in ſhould not have pleaded it in the Negative, and that 
il be god he ſhould have made a full Defence, whercas he only 
 faid Vert & dicit; and this being for the King, as well 

as for the Party, he may ſue in what Court he plcaſes. 

Per Cur': Pleading in the Negative is well enougb, becauſe 

there is Juriſdiction enough given thereby to the Common 

Pleas. If indeed it had been an Exception iſſuable in Fact, 

the Negative could not have been ſo well, becauſe an At- 
firmative ought to be ſet forth to make a Traverſe: But 

| here the Matter is not traverſable, not being triable per 

Pais, but a Matter in Law. 2dly, Penit & dicit is a ſuffi- 

cient Defence, according to 14 H. 6. 13, 19. 3dly, The 

King may ſue in any Court, but an Informer cannot; and 
Proſecutor qui tam has been look'd on as no other than com- 

mon Informers; for if in Caſe the Plaintiff ſhould die, there 

is an End of the Suit, and the King is intitled to a Reco- 

very: But for another Exception it was after adjudged in- 


ſufficient. Qære, what it was. 


King verſus Bythell. 
3 Babe was indicted for Buying and Selling Broad Money, 
ment return 1D at the Seſſions of Oyer and Terminer and Gaol-deli- 
ed, tho the very, and convicted and fined 100 J. and by Habeas Corpus 
ood; ſo directed to the Keeper of Newgate was brought to the King's 
Bench; and this Return was made, That he was committed 
23 to him, Keeper of Newgate, by Order of the Court of Seſ— 
to his Writ ſions, cijus tenor, Oc. Mill Bythell convitt fuit, Oc. 
of Error. ideo conſiderat eft per Cur, &c. & quod ibid. ſcilicet, in the 
Cultody of the Keeper of Newgate, in gaola ſub ſalvd cu- 
frodia quouſq; finem perſolvat: And it was moved he might 
1 c be 


—_—_— 
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be diſcharged or bailed; becauſe no legal Commitment ap- 
pears by the Return, for the Word Committitur is not there; 
and if the Form of the Commitment were legal, yet here 
is no legal Officer to whom he is committed; for the Com- 
mitment is to the Gaol or Gaoler of Newgate, whereas it 
ought to have been to the Sheriff, for he is the immediate 
Officer to the Court. But per Cur, he ſhall be remanded. 
S. Tyres: The Return is not good; but here is enough to 
remand him, for there is a good Judgment returned; and 
if by an informal Return, where Judgment appears good, 
we ſhould diſcharge him, we ſhould at that Rate rid all 
the Gaols in uglaud; and he cited March 52. there was 
a Habeas Corpus to the Porter of Ludlow, and on the Re- 
turn tho' it appeared the Damages given were beyond the 
Inſtructions of the Council of the Marches; by whom Judg- 
ment was given, yet becauſe a Fine was ſet on them to 
the King, and that remained unpaid, the Court remanded 
them; and ſo here, a Fine being ſet, the King would loſe 
by this Diſcharge. Holt: The Commitment is not fo regu- 
lar as it ought to be, for he ſhould have been committed 
to the Sheriff, and by the very Word Committitur; but Potea Hill. 
yet it appears he is committed by a Court that has Ju- 3.® e 
riſdiction, for a very good Cauſe: Now tho' the Gaoler e 
be not a proper Officer, by Law, to have the Commit- 
ment of him formally, yet actually he is ſo, and the Law pogen Iich. 
takes Notice of him. If he ſufters a voluntary Eſcape of 10W. 3. The 
a Criminal, it is criminal in him, and not in the She- — adn 
rift; and all Commitments of Felons by Juſtices of Peace Newgare, core, 
are to the Gaolers: But when the Party comes to be tried. 
he is always ſuppoſed to be in Cuſtody of the Sheriff. And 

it has been a Queſtion, if the Gaoler ſuffers an Eſcape in 
a Civil Action, whether he is not liable to the Party's Ac- 
tion of Debt for Eſcape, as well as the Sheriff. Hard. 29. 
Now the Queſtion is, whether he ſhall be delivered on à Vide Vaugh. 
Habeas Corpus, or put to his Writ of Error. In Bu/hell's 1 
Caſe, which was the firſt where any was delivered by Ta- 12 W. As — - 
beas Corpus from a Commitment of Juſtices of Oyer and Greenville v. 
Terminer, the Commitment was not good in the Merits of e 
the Cauſe; but here it is otherwiſe. Then for the Word * © 
Remancat, that is improper, it ſhould have been Commit- 
titur; for tho it appears by the Return, that he was in Pri- 
ſon before, yet it might have been for another Cauſe ; but 
the Cauſe, for which he was impriſoned, being a good Cauſe, 
by a Court that has Juriſdiction, tho an improper Word be 
uled, it is not proper to diſcharge him on this Return of 

| the 
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the Gaoler; but if it be ſo on Record, he may have a Writ 
of Error. 15 


Where Cauſe Per Holt : If a Cauſe of Action ariſes partly in one 
of Action a- (County, and partly in another, it is in Election of Plain- 
riſes in two _. Ie. a h leaſes: if a C 

Counties, it tiff to lay it in which County he pleaſes; as it a Country 
may be laid Chapman ſends a Letter to a Tradeſman in London, to 
in either ſend him Goods into the Country; he delivers them accord- 
5 ingly, and they come to the Chapman's Hands; there the 
Cauſe of Action ariſing in both Counties, he may lay them 
in either. e . 


Bailiff, to Per Holt : As a Sheriff is not bound to exccute Writs in 
whom Writ Perſon, but may under Hand and Seal direct his Warrant to 
is directed, Under-Bailiffs, ſo the Bailiff of a Liberty may do the ſame; 
mult execute | | 13 | 

it himſelf. but then no Servant of the Under-Bailift can execute a War- 
rant, but it muſt be by Bailift himſelf, to whom the War- 
rant is directed. 5 


Walker verſus Rumbald. 


Mod. 590. Rover and Converſion; Special Verdict, that one J. S. 
877 n made a Leaſe for Years of Lands in two Hundreds, 
TE e 0 ; b ; * 1} » * 
by he Bailic rendring Rent, and for Rent arrear, Defendant as Bailiff di- 


of the Hun- ſtrained the Cattle as Levant and Couchant, and therefore 
red of A. in 


dc cen gave perſonal Notice the ſame Day to the Plaintiff, as Owner 


of A. and B. Of the ſaid Cattle; and that the Plaintiff did not replevy 
_— * them in five Days; that then the Defendant, the Conſtable 
in che Hun. of the Hundred, took the Diſtreſs, and in the Preſence of 
dred of B. the Conſtable of the Hundred of 4ndover did cauſe it to 
_ raving given be appraiſed by two Appraiſers in the Hundred of Kin- 
tice ; good, 2tſely; and after the Appraiſement fold the ſame : And 
being anin- the Statute of 2 . & Al. of Diſtreſs, it was objc&ed, 
pecan /, The Jury have only found a perſonal Notice, which 
Notice is more is not Notice within the Statute ; for the Notice preſcri- 
than the Aa. bed, required, is at the Manſion-houſe or moſt notorious 
| anfersthe Place on the Premiſſes. But per Cur”, The Intent was only 
Intent of it. to give a certain Notice; and ſeeing in this Caſe they have 
| gone further than the Letter of the Act, a perſonal Notice 
mult needs be ſufficient. 2d/y, Notice was only given to 
the Owner of the Goods, and not to the Tenant in Poſſeſ- 
ſion. But per Cur', the Words of the Statute are in the diſ- 
junctive, and Notice to either is ſufficient. 3dly, The Con- 
fable of FKinrer/ly adminiſtred the Oath, and cauſed the 


I Goods 


Goods to be praiſed and fold only in 'the Preſence of the 
Conſtable of the Hundred of 4ndover ; whereas the Act is ex- 
preſs, that the Appraiſement and Sale muſt be by the Con- 
{table of the Hundred, Pariſh or Place where the Diſtreſs 
is taken; and that the ſaid Conſtable muſt be Aiding and 
Aſſiſting therein, which is more than to ſtand by and be 
ſimply preſent. But per Cur it appears the Diſtreſs is intire, 
being at one Time, and the Land being contiguous; and 
then where ſuch Lands are in two Counties, and the Goods 
are diſtrained for one intire Rent out of thoſe Lands, this is 
one Diſtreſs; and by 1 & 2 P.& M. c. 12. they ought to 
be in one Pound; and whereas it is urged, the Appraiſe- 
ment muſt be made by the Officers of the Pariſh, or Hun- 
dred where Diſtreſs is taken; to that it was ſaid, that the 
Continuing and Driving them to the Pound is a Taking; 


< 


as Latch 60. Fud pro Def. 


TRY 


Per Cur”: A Jointenant, without any Authority from his | 
Companion, may diſtrain for the whole Rent; but he muſt Peſtea Trin- 


N . 3 8 W. z. The 
ar ee avow in his own Right, and as Bailiff of the King b. Wal. 


8 King verſus Kemp. : 


'CIRE facias out of the Petty-Bag, to ſhew Cauſe why 2 Salk. 455. 
_J) a Patent of 27 Ca. 2. to Kemp, of the Office of Searcher 40085 270- 
to the Port of Plymouth, ſhould not be repeal'd. _. 5 
Ihe Caſe was; King Car. 2. the 25th of July 12 aun. Grant of an 
by Letters Patent granted, durante beneplacito, to Fohn 2 1 
Martin the Office of Searcher; and afterwards, by Letters the Peach, | 
Patent 25 Ca. 2. 19 Fane, reciting the former. granted to Surrender or 
IVilliam Fryar, for his Lite, the ſame Office from and after ogy ent 
the Death, Surrender or Forfeiture of Martin; after which Grant of the 
Far ſurrendered his Letters Patent; and in Conſideration of mm Office, 
thut Surrender, the King by other Letters Patent the 24th of““ 
December 27 Ca. 2. granted this Office to H. Kemp for Life, 
from and after the Death, Surrender or Forfeiture of Mar- 
tin; and then in the ſame Letters Patent, reciting all other 
Grants, granted the ſaid Office to R. K. for his Life, from 
the Death, Surrender or Forfciture of H. K. or any other 
Way or Means by which the Office might come into the 
Kings Hands or Diſpoſition : And the Queſtion was, whe- 
ther theſe Letters Patent 10 Kemp were good, the Validity 
hereof depended on the Grant to Fryar ; for if the Grant 
1 55 | * 20 
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to him be void, the King would be deceived in the Conſſ. 
deration of his Grant to Kemp, which was the Surrender 
of Fryar's Letters Patent; and it was adjudged for the De- 


fendant by Sam. Eyres and Holt, and that the Letters Pa- 


tent to Fryar were good. Eyres : There have been two 
Objections made, 1. That an Eſtate for Life cannot depend 
on an Eſtate at Will. 2. That Fryar's Eſtate cannot by 
Rule of Law commence after the Death, Surrender or For- 
feiture of any Eſtate at Will, which Martin had. 2s 
As to the Firſt; this is not like a Grant of Lands which 
are in Being, wherein a Freehold may take in Poſſeſſion, or 
be ſupported by a particular Eſtate in Being. This Office is 
no longer in Being than it is granted by the King. As to 
the Second; Fryars Eſtate may have a good Commence- 
ment, tho it be objected, that the King was deceived in his 


Grant. This Difference is to be obſerved in all Caſes where 


Vide Vel. 48. 
2 Cro. 34. 
Hob. 229, 
230, 


the King is ſaid to be deceived in his Grant: I the Matter 
which is falſe in the Letters Patent, be ſuggeſted on the 
Part of the Grantee, and that to the Prejudice of the King, 


there the King ſhall be ſaid to be deceived in his Grant, ſo 
as to make it void. But where the Words of the Letters 
Patent are Words of the King, altho' the King appears by 
bis Inference to be miſtaken even in the Law, yet the 


King ſhall not be ſaid to be deceived, ſo as to avoid his 
Grant. If the King grants an ſtate in Poſſeſſion, when he 


intends only to grant it in Reverſion; or where the Thing 


granted 1s of a greater Value than it appears in the Grant 


to be of; theſe are the Suggeſtions of the Grantee; and the 


Death of the King in theſe Caſes ſhall make the Grant void. 


But if the King be not deceived by any Matter ſuggeſted 


by the Grantee, but is only miſtaken in his own Afﬀirma- 


tion, or Surmiſes, altho it be in the Law it ſelf, ſuch 


Grants are good; and ſuch Conmſtruction of them ſhall be 


made as tend to their Support; and upon this Difference 


the Books are plentiful. 8 H. 7. 3. Dy. 197. b. 352.4. 2 0. 
34. 2 Brownl. 242. 11 Co. Auditor Curl's Caſe, Mod. Rep. 


197. So that, where he is not ſo deceived, the Grant ſhall 


not be void, if by any Conſtruction it can be made good. 


Now to apply this aptly, the King is not here any Way 


deceived in his Grant, tor the precedent Letters Patent arc 
truly recited; the Suggeſtion of the Party is true, the King 
did intend to grant this Office to Fryar, only here is an im- 
proper Limitation of the Commencement to be after the 


Death, Surrender or Forfeiture of Martin; but theſe are 


the Words of the King, and if they may have any good Con- 


8 * ſtruct ion 


ftruttion, they ought to take Effet The Intent of the King 


at Will might not be ſurrenderable; and it is very true, that 
an Eſtate at Will in Lands between common Perſons is not Eſtate, becauſe 


„ - 
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ſeems to have been, that Martin ſhould have an Eſtate for 
Life, and the new Grant take Effect after his Death; and 
there is no Reaſon why the Grant of an Office may not 


take Effect after the Death of Tenant at Will, becauſe the 


Place may by Poſſibility determine after his Death. 
But ſuppoſing the Commencement wholly void, as no 


Commencement at all, yet the King's Mind appearing, it 


ſnall commence on the Determination of Martin's Grant, 
whenſoever it happens, according to the Opinion in 8 Ch. 
Earl of Rutland's Caſe. Holt: The Grant to Fyyar is good, 


It has been ſaid to be void becauſe to begin on the Death, 


c. of Martin: Now as for the Death of Martin, that 
js certainly good, becauſe it might well enough commence 


from thence. The next Thing is, whether it can commence _ 


from the Surrender; for it has been inſiſted on, that an Eſtate _ - Will 
of Lands, no 
ſurrenderable 


a ſurrenderable Eſtate, becauſe it is at Will of both Parties, %% Pa 
and either Party may determine his Will, without the For- N 
mality of a Surrender; and therefore there is no Surrender 
at all in Law of an Eſtate at Will in Lands between com- 


mon Perſons. But when the King grants an Office at Will, Grant of Of- 


that is not at the Will of both Parties, it is only at the e diner 


— a ; "22 the King, is 
Will of the King to determine the Intereſt in the Office that only at Will 


Grantee holds of the King, without any Surrender; for if it « oe Kings | 
be an Office of Truſt, for the Profit of the King, he is pu- PHE. 
niſhable by Fine for the Refuſal of it; and of that he can- Truſt for the 
not deveſt himſelf without an actual Surrender, tho' it need i 1 -—K 
not be proved: So it was done by two Chief Juſtices, Hale able for Refu- 
and Pemberton, who had an Eſtate at Will in their Offices, ſal of it. 


and made an actual formal Surrender by Deed inrolled in 


Chancery; and if the King determines his Pleaſure, it muſt 
be by Writ of Diſcharge under the Great Seal, or by coniti- 
tuting a new Perſon. Then on the Commencing on the 


Forfeiture of Martin, it is faid, that a Tenant at Will can- 
not forfeit his Eſtate, but only determine his Will; now I 


lay, the King's Tenant at Will may forfeit, for it may be 
the King's Will not to determine the Eſtate till a Forfei— 
ture; he will firſt inform himſelf by Inquiſition on Record, 
whether the Party hath well behaved himſelf or no, before 
he will determine his Intereſt, which was Sir J. Savage's 
Caſe: When there is a Conviction on Record it is a Forfei— 
ture; tho' if he be an Officer for Life, there muſt be a Sci” 

5 Ta'. 
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Fu. But ſuppoſe the King ſhould determine his Will during 
the Life of Martin, without Surrender or Forfeiture, then 
Fryar's Grant ſhall not commence during the Life of Mar— 
tin, and in the mean Time the King may grant it to whom 
he pleaſes; but then the Queſtion ariſes, if the King can 
grant an Office to commence in futuro, when there is no 
other Eſtate in Being to continue till the Office ſhall take 
Effect; or whether the King grant an Office to commence 
on a Contingency, a Year hence, or the like; and I am of 
Freehold, tho' Opinion he may; for tho a Frechold cannot commence 77 
futuro, that is to be underſtood where it is derived out of 
goed; if not an Inheritance. If there be an Office in Fee, and the King 
derived out of has the Inheritance, there a Freehold can no more com- 
anlnheritance. mence in futuro by Letters Patent than by Livery of Seiſin; 
ſo is 5 Co. Berwick's Caſe. But if it be a new Thing 
created by the King, he may conſtitute it in what Manner 
Things d& he pleaſes; as a Rent de nuovo may be granted and created 
e eee to commence in futuro, or on a Contingency, as in the Caſe 
y be grant- : 1 
ed on any of Fd. 2. quoted in Corbet's Caſe, 1 Co. 87. for it is a Crea- 
Contingency. ture of his own, and he may diſpoſe of it as he pleaſes. Now 
tho' there were ſuch an Officer as a Searcher, yet in re- 
gard there was no Eſtate at all therein, but it remained 
in the King to create an Eſtate, the Eſtate the King gives 
is a new Eſtate, and therefore ſubje& to ſuch a Diſpoſition 
as he thinks fit. It is true, there are not many Precedents 
of ſuch Diſpoſitions till of late Days; but why a Grant 17 
futuro ſhould not be good in ſuch a Caſe as this is, it 
would be hard to afſign a Cauſe ; and therefore Judgment 
pro Def" _— me. N 
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Anonymus. 


E R Holt: No Indeb Aſſump lies for Money won 3 Lev. 118. 

at Play; for Money ſtak d on a Wager it does, but No u 
not otherwiſe; for when the Money is in the Cuſtody 4% r 5 
f _ of a third Perſon, there the Winning the Wager de- won at Play. 
termines whoſe Property it ſhall be. rs Ca 


St. Leger and Pope. 


'TLTOLT: Debt, with an Averment in the Declaration, 1 

differs from the Condition of a Bond; for the Plain- 5 Mod. 4. 

tiff here muſt fully intitle himſelf to an Action, but the Sal 344, 
Condition of a Bond goes only in Defeaſance, and muſt Cath 322. 
come on the Part of the Defendant; and he ſays here, the Comb. 32. 
Plaintiff does not intitle himſelf to any Action, for he has 2 _ 
no Cauſe of Action, unleſs the Hundred Guineas, as well ferent from 
as the Value, were unpaid, = Condition on 

1 | | a Bond. 

Where Foreign Coin it ſelf is demanded, the Action is in Foreign Coin. 

the Detinet; but if the Value be demanded, it is in the 
Debet and Detinet ; and the Averment always is, that the 


9 hath neither rendered the Foreign Coin nor the 
alue. "IN 2, 


1 King 


MY. 


e * i FRO 


and fince the 


— 
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King verſus Row and Kendall. 


Salk. 347. 
Comb. 343. 


5 Mod. 78. M OTION to diſcharge Row and Kendall, committed 


by the Secretary of State, being charged with High 


Skin. 596. Treaſon, in being privy to and aſſiſting the Eſcape of Sir 


Commitment James Montgomery out of the Cuſtody of one Milian 


to a Meſſen- 


ger by Seere- Sutton, one of the King's Meſſengers in Ordinary, and charged 


tary of State, with High Treaſon. Per Holt: The Power of the Scere— 
good; ne tary was never queſtioned till lately; and as for his Com- 
Trealen mut mitment to a Meſſenger, it is good; for he may be com- 


be enpreſ'd, mitted for a Time to any Body, while he is under Exami- 


cle l. nation; but tho for that Cauſe this Commitment had been 


irregular, it is a Queſtion if it would not have been void. 
a Carrier of him to Priſon, and fo good. 
Then it was excepted, that the Warrant does not ſhew 
for what Treaſon Sir F. Montgomery had been committed; 
and fo it might have been for Counterfeiting the Great 
Seal, and then no Treaſon to receive him. 12 Ch. 81. So re- 


Rookby ſaid, that as to the Meſſenger, he may be taken as 


ceiving a Jeſuit is no Treaſon, but made Felony, 27 Elig. 


Holt : If an Act of Parliament makes a Felony, Acceſſaries 

before and after are Felons, tho' not mentioned; and here 
he is affected with the 'Treafon of Sir J. Per Eyres and 
to Rookby, the Species of Sir J. M. s Treaſon ought to be 
expreſs d; and for Want of that they ſhall be bail'd; and 
lo they were. J 8 


Herman verſus Denue. 


Union of Pa- 
riſhes before 


\ TOrthey moved on the Stat. 22 Car. 2. c. 11. about the 
Rates for Repairing the Church of St. Swithin ; and 
Fire of Los-; per Jlolt, Rookby and Eyre, at Common Law there might 
* be an Union; but that was only of Churches, and but as 
an Appropriation of one Rectory to another, but ſtill the Pa- 


riſhes were diſtinct; and that did not make the Pariſh Church 
of A. to be the Pariſn Church of B. but the Incumbent 


was as well Incumbent of B. as 4. and is obliged to ſerve 
the Cure, if neceflary. But by this Statute, the Pariſh 
Church of St, Szwithiz is the Pariſh Church of St. Mary 
Bothaw, and the other Church is thereby deſtroyed ; and 
therefore that Pariſh muſt repair St. Srithin's; the Rates 
are made diſtin in this Caſe, which the Court ſeemed to 
approve. 1 88 


I Vrice 
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Price && al verſus Rouſe. 


TY) OUS F Church-warden & af libel'd in the Spiritual Parkin ad 
Court, for their Proportion of a Church-Rate for Re- pg, * 

pairing the Chancel and Church, whereas the Parſon de pair the 

communi jure ought to repair the Chancel, and no Di- Church. 

ſtinction being made, Prohibition ought to go to the 

whole. Per Cur: Let it be ſo; of common Right, that 

is by the antient Canon and Civil Law, the Parſon ought 

to have repaird the whole Church; and it is by the Cu- 

ſtom of England only that the Pariſh repairs the Body, 


Anonymus. 


F an Apprentice be diſcharged from his Maſter, the Sta- \pprentice 


ſary to certify the Diſcharge it fell 


that Adminiſtration was committed to her, Gc. Unde peti— | 
Jud fr ipſa ad bill pred' reſpondere compelli debeat. Exception was decor 
was, that Defendant did not traverſe ; abſqze hoc, that ſhe ter ad not 


. . ſhould be dit- 
1 tute requires the Diſcharge to be under the Hands and charged under 


Seals of four Juſtices of Peace: But in a Certiorari to re- Hands and 


move an Order of Seſſions thereon, it is ſufficient the Order Feat ef four 


a | oh es - Juſtices ; but 
take Notice of the Diſcharge ſo made, and it is not neceſ- on Certimar; | 
8 TE | to remove an 

Order, not 


neceſſary to certify the Diſcharge. 


Bowers & Ux' verſus Coke Executrix of Coke. 


; D* BT upon a Bond againſt the Defendant as Exccutrix 5 Mad: 136; 


of her Husband ; ſhe pleads that he died Inteſtate, and oo 156 
Plea, that 


Executor, 


adminiſtred as Executrix ; per Cur, this Plea is better with- good Ptea in 


0 Out 4 Traverſe, for he ſhews the Plaintiff in what Manner Abatement, : 
he is chargeable; he hath confeſſed and avoided all the Plea, bt H 
hath ſhewn that a rightful Adminiſtration was committed: 4% 

It is a foreign Intendment that he has adminiſtred any o- ele . 


5 conclued quod 
: Billa caſſetur, 


1 5 Ante p 46 
ther Way; and if he hath ſo done, you ſhould have come MAN 


in and ſhewed it in your Replication; but then i, Chuclu- 


ſion is ill in Abatement; every Plea ſhould have its proper 
Concluſion ; this ſhould be quod billa caſſetur. It is indeed 
a good Plea to the Juriſdiction of the Court, but not in this 


Caſe; and a Reſpondeas oufter awarded. 


Johnſon 
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W. III. 169. 


/\/; Comb. 346. 


In Avowry 
for Part of a 
Rent, how 
the Reſt was 
ſatisfied muſt 
be ſhewn. 
Ante p. 72. 
Poſtea Mich. 
10 W. 3. 
Hawkins v. 
Gardner. 


Ante p. 8, 72. 


Tender can- 


IJTerm. S. Mich. 7 


Johnſon verſus Baynes. 


Emurrer on Replication; becauſe the Avowry wa; 
only for Part of the Rent, without ſhewing how the 
reſt was ſatisfied; and per Holt, if a Rent of a Quarter be 
20 J. and you avow only for 10/. you muſt ſhew how the 
reſt is ſatisfied, juſt as in Declaration for Part of a Debt 
due upon a Bond; and for this Holt and Samback's Caſe is 
clear. 1 Cy. 103, 104» IE ps 


Wigmore verſus Veal. 


\ Tender cannot be pleaded after Imparlance; it is no 


not be pleaded N Bar to the Action, and only excuſes the Penalty; and 


after Impar- 


lance, for no ** 
Bar to the Ac- pri 
tion, but ex- 


cuſes the Pe- 


Caput Baro- 


ne, but of 


a Capital Meſ- 


ſunge ſhall. 


therefore in Pleading a Tender, you mult plead touts temp. 


ft, and conclude petit judicium de damnis, which can 
never be after Imparlance. 


-Hary. _--- DE OO EOS 25 „ 1 
"Patten Fach. If A F fac be taken out and renewed within a Year, 
12 N. 3. Pa- and ſo within every Year, you may enter your mean Con- 
—— _— ̃ ⁵ 8 e 
Lord and Lady Cerrard. 
er. L' RROR of a Judgment in Dower from C. B. the 
3 Queſtion was, if the Lady Gerrard were dowable of 
Vide ane Growtley Hall, being pleaded to be Caput Baron; and 
e Cum, there are there Sorts of Barons, by Tenure, Writ 
dowable of and Patents; the firſt, which were Feodal Barons, held 


a certain Territory of Land per Baron, wherein there 


was a Caſtle, whereunto all the Inhabitants in Time of 


War reſorted, and theſe were the Capita Baroniæ; and 
there was no Dower of them, becauſe they were for De— 


fence. By Cuſtom we call Noblemen Barons of ſuch a 


Place, but that is no Barony ; for a real Barony is when 


the King grants Lands, Rents, Gc. to be held per Baron; 


none of which have been granted ſince R. II's Time. 


1 


Herbert 


- , i 


— —— dt —_—— — — * 
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Herbert and Malters. 


Eplevin; Defendant avows, as Overſeer of the Poor, ; Mod. 11?, 
on the 43 Fl the Plaintiff was nonſuited, and the Jury Salle 205. 
omitted to inquire of Damages; the Queſtion was, if this Sb 
Omiſſion could be ſupplied by a Writ of Enquiry, within Where Jar; 
the laſt Paragraph of the Statute; and Holt delivered the ee 
Opinion of the Court, that it might. It is true, if there of Damages. 
be an Iſſue, and the Jury find the Iſſue, and omit to inquire may be ſup. 
of Damages, that cannot be ſupplicd by a Writ of Enqui— _Yy "ay 
ry; for the Jury have diſcharged themſelves; for the find- And 3 
ing of Damages was Part of their Ifſuc: But here is no O- ever an At. 
miſion, the Jury was not charged, and therefore a Writ of auger way 
* Enquiry may go; beſides, after Verdict, Damages cannot way be ſup- 
be Ginplticd by a Writ of Enquiry ; becauſe the Party would 5 3 
loſe his Remedy by Writ of Attaint, which lies not in this“ 
| Caſe; and fo is 1 Cy. 143. Darrefſe and Necborr, 1 Kol. 
Nep. 272. Brampton's Caſe, 2 Rol. Rep. 112. 1 Sid. 380. 
This has been the Difference taken in all Calſcs, that where 
no Attaint lies, an Omiſſion may be ſupplicd by Writ of En- 
quiry; and therefore let it go her, L 


Young and Rud. 


A Tome for Goods fold ; Defendant pleaded, that he Satk. 627. 

{ gave him a Beaver in Satisfaction, and that he ac- en 347- 
cepted it in Satisfaction; Plaintiff replies by Proteſtation, that MO os 
he did not give it in Satisfaction, ab/qze hoc, that he did not Whatever is 
receive it in Satisfaction; and per Car', Pleading the Giving £4. =, 
in Satisfaction, without the Receiving in Satisfaction, is not be taken in 
ſuſhcient, for there muſt be a mutual Act done, one muſt Satisfaction. 
give, and the other muſt take; and in this Caſe either of 
them are traverſable, Jud Pro Luer. e 


Stayner verſus Burgeſſes of Diotwiſch. ” 


| PON a Trial at Bar, Camder's Britannia was of: Salk. 280. | 
fer'd in Evidence to prove a particular Cuſtom ; but Es 95: - 


| op ; tannia, to 
Court would not admit it; for general Hiſtory that relates prove à par- 


to the whole Kingdom is proper to be given in Evidence in ticular Cu- 


a Matter relating thereunto ; and the Nature of the Thing A 
requires it, when it cannot otherwiſe well be proved; and fed. _ 


2 therefore 


— 
—ů —ä—aĩ 


* A 
— — 2 


= — — - — — — 
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Promiſe can- 


Difference be- 


86 Term. S. Mich. 7 W. III. 169; YL 


therefore in Neal and Jays Caſe, a Decd was produced 1 P, 
& M. and Chronicles were admitted to prove that Kin 

Philip did not uſe the Stile which was in the Deed at that 
Time; fo in Robert Hemnly's Caſe, to prove the Courſe of 
the Court, the Year-Books were read in Evidence; Herald; 
Books have been allowed Evidence in Pedigrees ; and Re- 
giſter-Books of Pariſhes, in Chriſtnings and Marriages, tho 
no Law for it; for the Nature of the 'Thing requires it. 


Htedman verſus Page. 


Coparcene DD Eplevin; two Coparceners, one avows for the Moiety 
5 
muſt join in of the Rent; per Cur, Coparceners are but one Te— 


: . nant to a Præcipe, they mult join in one Action of Treſpaſs; 


Sal. 3900. and ſo in a Mortdanceſtor, where only the Right is con- 


Comb. 347. cerned; and therefore much more in Replevin, which goes 


to the Right and to the Poſſeſſion. Jud pro Over. 


Stayner verſus Baker. 


| A Bill imports it being under Hand and Seal, and not a 
not be extin- Note in Writing only; a Promiſe cannot be extinguiſh- 


3 ed by a Bill under Hand alone, becauſe in Law it is of no 
111 under 


| Hand alone. higher Nature: A Bond is no Satisfaction of Money due, 


Poſtea Trin. tho it may be of Money before it is due. 
12 W. z. The | | 


King v. Woolaſton. Trin. 13 W. 3. May v. King. Bond, no Satisfaction for Money due. 


Smith and Sharp. 


Salk. 139. HERE is a Difference between doing a Thing by 
5 Mod. 133. IL a Man and his Aſſigns, and to them; if a Thing be 
en ding 0 be done by a Man and his Aſſigns, you muſt there al- 
a Thing by a ledge in the Disjunctive, that it was neither done by him, 


| Man and his nor his Aſſigns: But if a Thing be to be done to a Man 
Aſſigns, and | 


0 2 Man and And his Aſſigns, you need not mention his Aſſigns; for if 
his Aſigns. he has aſſigned it over, it muſt be ſhew'd of the other 
Side ; Per Car. | DRY | | 
SN 


Holford 


F 
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1 
— 


Holford vetſus Lawrence. 


Judge of Ni 


A Judge of Niſi prius may by Conſent of Parties make 2 may by 


2 : ., Conſent make 
a Rule to refer, and then oblige them to ſtand to the 3 


Determination; yet the Seſſions cannot fo do, tho' it be by and oblige the 
C:onſent ; yet we muſt allow them ſuch a Power: They Farties toſtand 


by it ; ſo can- 


raay indeed refer a Thing to another to examine, and make . Jaſtions, 


a. Report to them thereof, but not, as in this Caſe, to be but mult be 
1 inally determined by him. as their own 


Onder. 
Per Cu: The ſecond Scire fac ſhall not be taken out Poſtea Trin. 


before the firſt be returnable. FT 


lips v. Crab. 


DE. 


Term. Sanct. Hill. 


Anno 7 W. III. 1695. 


* ” a . : 
: — K . 8 F A ET WY 
, . * . 


Fletcher verſus Ingram. 


 Eplevin; the Defendant juſtifies as Bailiff to Sir ; Mod. 124. 
Ne. C. that the Place where is within the Manor ochre ood: 


of D. and that they have by Preſcription a Court- Safk. 17%. 
Leet there; that they have a Cuſtom, that the Comb. 350. 


Jury thall chooſe a Conſtable, and impoſe a Penalty upon Skin. 635. 


him of 40. if he refuſes; that the Plaintiff was elected at 

a Court-Leet, under the Penalty, & inde notitiam habuit, 

but did not execute the Office; whereby he incurred the Pe- | 

nalty of 40. of which there was a Preſentment the next 1 
Court; 


—— 
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Court; but he totally omitted to pay it; and therefor; 
Defendant diſtrain'd ; Plaintiff demurred ; & per Holt, : 
Conſtable belongs to every Leet of common Right; bu: 
whether of common Right the Steward, or Jury ought t 

dir T. Jo. 212. chooſe him, hath been controverted : But ſuppoſe of com. 
pri refer mon Right the Steward ought, and by Cuſtom the Homag. 
ſon for not ex- do, if the Perſon thus elected do refuſe in Court, the Ste: 
pr Fol ard may impoſe a Fine upon him; indeed, if he be not pr: 
ſtable, unleſs ſent, the Steward cannot fine him, becauſe the Omiſſion . 
he refuſes in Refuſal is out of Court; and therefore he is to be preſentei 
2 Court; to the Homage next Leet, and to be amerced, and the A. 
ut muſt be | a 85 5 
preſented by mercement to be affecred; which Fines and Amerciaments, 
the Homage being by common Right, may be levied by Diſtreſs; now 
e here is a cuſtomary Penalty contrary to common Right, you 
and that af. tax the Penalty before the Refuſal ; and ſo this being not of 
EM common Right, you could not have diſtrain'd, without al- 
ledging a particular Cuſtom for fo doing. Then as to the No- 
Notice, oi. tice, Notitiam habuit is too general; you ſhould have plead- 
a _ 5 ed, he was ſummoned within a convenient Time to take the 
Vide H Oath before a Juſtice of Peace, which is the Courſe uſual. 
Opinion, ante Iy taken; for the Steward, after the Adjournment of the 
—— 5 Court, has no Authority; and tho' before the Statute of 13 

14 Car. 2. the Juſtices of Peace could not make Conſta- 
bles, yet ſwear them they could. But if it be objected, that 
Juſtices of Peace could not ſwear them, for they are within 
Memory of Man, and Leets have been by Cuſtom reibe 
dont, &c. Anſwer; tho' as to the Form of their Commiſſion 
and Authority, they are of late, yet they have the ſame 
Power as Conſervators of the Peace at Common Law had: 
All the Conſervators Power is veſted in the Juſtices, and in 
that Quality they ſhall be intended to ſwear Conſtables. 

| Rookby : The Defendant has faild in not alledging before 
whom the Oath ought to have been taken, and not alledged 

a Cuſtom for the Diſtreſs. 7ud pro Cue. ; 


Darnall moved to quaſh an Indictment for Want of ad 
| tunc & ibid impanellat; it has been often adjudged, that 
the Want of onerat is bad. Cur. Let it be quaſhed if, 
for returnat will not ſupply it. | 
4 


King 


is not divorced a menſd & thoro from her Husband ; the 
Husband releaſes the Coſts to Chamberlain ; ſhe pleads this be no Di- 


Term. S. Hill. 5 W. III. 1695. 89 


W Vas 
1 


y__ 


= King verſus Pariſh of Woot ton Rivers. 


T Udement was given in this Caſe per Holt, delivering the Salk. 492. 


% - 5 Mod. 149. 
Opinion of the Court, that the Order is good, tho' it is} "a ef 


not ſaid, that he rented a Houſe of 10/7. a Year, according i is not ne. 
to 13 & 14 Car. 2. for it has been the conſtant Practice ne- M Fn 
ver to expreſs it; but this Order is bad, becauſe it is only enteda House 
ſaid to be on Complaint generally, and not on Complaint of 10. per 


© of the Overſeers and Church-wardens ; this ſpoils the Order, %, Or 


: 53 > der muſt be on 
for no Man can diſturb another coming into a Pariſh, ex- Complaint of 


cept he have Authority fo to do. A Complaint ex officio the Ce 
| : f i 1 . 3533 wardens a 
to the Juſtices is nothing; it may be the Pariſh is willing ge. 
to keep the Party, and if fo, the Juſtices cannot remove him 


on Complaint : And tho' the Juſtices have return'd on the 


Certiorari, that this Order was made on the Complaint of 


the Church-wardens, that will not help it, becauſe it is but 
a bare Suggeſtion, tho' return'd on Record. | 


Chamberlain and Huctſon. 


HERE was a Libel ex officio againſt Chamberlain Salk. 48, 115 


for Incontinency, at the Promotion of Mrs. 1:crſo77, ; Mod. 69. 


- . | | ; © Hus d 
which is alledged to be with her Husband ; whereupon geleae Cof“ 


there is a Sentence given, Penance enjoin'd, and according awarded to 
to the Courſe of the Court, Coſts awarded to Iluctſon, who his Wite in 

| the Spiritual 
Court, it there 


: 2 | | | yy 7 1 A vorce; if 
in the Ecclcfhaſtical Court, and the Plea being refuſed, ſhe e gr 


_ prayed a Prohibition. Holt: Now I take this Difference; cannot, be- 


if a Feme Covert ſues for Defamation in the Spiritual Court, cauſe ſuppo- 


| f 3 ſed to ariſe 
and there ſhe obtains Sentence, and Coſts are given her, if . 


ſhe cohabits with her Husband at that Time, he may releaſe limony: But 
then; but if ſhe be divorced a mera & thoro, tho the Mar- Husband my 


releaſe a Le- 


riage ſtill continues, he cannot; becauſe if there is a Divorce, gacy, tho! af. 
the Husband is to allow the Wife Alimony; and if ſhe has ter Divorce. 


Alimony, the Coſts expended in the Suit are ſuppoſed to iſ- 
ſue out of it, and therefore the Husband cannot relcaſe it, 


becauſe the has it ſeparate; which is the Reaſon, tho' not 


mentioned, of Motams Caſe, 2 Rol. Ab. 301. But if ſuch 
Feme Covert, after ſuch a Divorce, ſue for a Legacy, which 
| Legacy if ſhe recovers comes to her Husband, there the 
Husband may releaſe, 2 Rol. Abr. 301. becauſe there is no 
A-a Alimony ; 


4 
* 
4 
% , 
des 


—— 
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Alimony ; and if he may releaſe the Duty, he may releaſe 
the Coſts : Therefore in this Caſe he may releaſe the Coſts 
there being no Divorce; I think a Prohibition muſt be 
granted. But Rookby, on Account of the Scandalouſneſs of 
the Cauſe, was againſt it; and after a Propoſal was made 
for bringing Money into Court, for Mrs. Huetſon to take 
out as ſhe had Occaſion to carry on the Charges of the 
Prohibition, and then to declare; ſed materia dormivit. 


Culliford verſus Cordonmy. 
Salk. 466. : 


Comb. 356. JF a Deputy gives a Bond to account for the Profits he 


—4 ebase 1 receives, and to pay his Maſter Half of them, that is 


Half the Pro- not within the Statute of 5 Ed. 6. for it is reaſonable that 


fits of an Of. the Deputy ſhould be paid for his Pains: If it had been 


fice which is 


wide the for a Sum in Groſs, or the Payment of an annual Sum, not 


Ed. ö. is good, iſſuing out of the Profits of his Office, it had been ill; but 


not being for this well enough. pro Oer 
a Sum certain. this well noug Jud pro Quer - 


Burman verſus Sheppherd. 


Comb. 357- | n: Wt 3 TY 
3238 N Trover for a Bill of Exchange for 1001. ad dammun 


a Bill of Ex. I of 150 /. a Motion was made, that upon bringing 50%. 


change, Mo- into Court it might be ſtruck out of Declaration. Holt: 
RY o be This Practice in Aſſumꝑſit has been brought in within few 
brought into Years, and has been only allowed, becauſe Payment goes 


Court. to the Iflue; but in Trover it goes only to the Damages. It 


Poſtea Trin. 


8 W. z. Pay. may be the Plaintiff has good Cauſe of Action for Part, 
let v. Heat- and a probable Cauſe for the Reſidue ; now it would be 
_ Paſt. hard to ſtrike out his certain Cauſe, and put him to try 
Smith's. John- his probable Cauſe, at the Peril of Coſts. 7 


ſon. Mich. 10 . | 
W. 3. Lawly v. Dibble. Paſch. 12 W. 3. Farrell's Caſe. 
4 | 


D E 


DE 


Term. Paſchæ, 


Anno 8 W. III. 1696 


l . ,, Joe 


doubted whether he might plead in Bar another Action pend- 


becauſe of the new Practice now introduced. 


—— —  — 


Armitage verſus Roco. 


ginal, and enter up the Iſſue on Record, for he 


y OTION made. that Plaintiff may fle his Ori- May plead in 


ar another 


Action pend- 


hath ſince arreſted the Defendant three Times for ing for te 


the ſame Cauſe of Action; and the Defendant me Caube, 


 prout pate! per 
Recordum, be- 


ing, with a prout patet per Record”, before it was enter'd. fore the Iflue 


Per Cur: He may; if they do not enter it, you may, with- 


out any Motion in Court, give a Rule to enter it. 
Per Holt: The Altering the antient Method of the Com- 
mon Pleas, as to the Imparlance-Roll, and the Plea-Roll, 


hath cauſed great Confuſion. Formerly a Declaration was 


entered on the Roll the ſame Day wherein the Writ was 
returnable, with an Imparlance over to the next Term, 


which was called the Imparlance-Roll, and then the next 
Term they entered their Declaration over again, with an 
Alias pront patet on another Roll, which they called the 
Plea-Roll: But now the Prothonotaries have thought fit to 


is enter'd. 


alter the Courſe, making the Plea-Roll an original Roll of 


Relation to the precedent Term; except in the Caſe of Pri- 


vilege and Sci fac, where they now enter an Alias prout 
patet. There was a Caſe ſometime ago by Writ of Error 
in this Court, which was ſettled after great Argument, vi. 
Aale and Hawkey, wherein there was Entry, with a Con- 
timuance to the ſubſequent Term, but no Entry in the ſub- 


ſequent Term, with an Alias prout patet, or any Relation 
to the precedent Term, and yet we affirmed the Judgment, 


the ſubſequent Term, without an Alias prout pater, or any 


Robert. 


a | 


92. Term. Paſch. 8 W. III. 1696. 


————— 


Robert Ju tam verſus Mitherhead. 


pleadings. JF NEtinue on the Statute of 12 Car. 2. c. 18. of Naviga 
© pg tion, for thirty-ſix Barrels of Oyle of 639 Ib. as Fo. 


Comb. 361. feiture, for importing Goods in a Veſſel not belonging to 

nalaud, nor being navigated by the Maſter and Mariner, 

three Parts whereof were Eng!tfh, &c. And the Queſtion 

was, whether Detinue lay on this Statute ; G FE totaꝝ 

Cur, Judgment pro Over. Holt: The Deſign of this Ad 

was to make an immediate Alteration of the Property of 

the Goods; the one Moiety to the King, the other to him 

who would inform, or ſue for the fame. If he had ſcisd 

the Goods, or any Part, in the Name of the whole, no one 

will doubt but Detinue would have laid. At Common Lau, 

a Villain had abſolute Property, and the Lord had it not 

till Seiſure made. If a Villain before ſuch Seiſure had a- 

lien'd, the Lord could not touch them ; but if they were 

diſtrained before Seiſure, Lord could replevy them. 1 I. 

5 145-b. And yet a Replevin ſuppoſes an antecedent Right 

vide 1 Int. as much as a Detinue ; and the Reaſon is, becauſe the 

46. 6. bringing a Replevin amounts to a Claim and Seiſure, and 

co inſtante veſts the Property in the Lord. In Debt upon a 

Bond, where the Contract is to pay the Money on Requeſt, | 
the Party brings his Action without any Requeſt, yet the 

bringing the Action is one; ſo here the bringing a Detinue 

amounts to a Seiſure. Rokeby : The Property is deveſtcd 

out of the Owner, by Importation, but not veſted in him 

that ſues till bringing the Action, or Seiſure. 


Hoard verſus Teniſon. 


n TION ſar Caſe for fix ſeveral Promifes, all of them 
I Cafe the L X laid the 21ſt of October; Defendant pleaded infra to- 


preciſe Day tem generally; Plaintiff replied ſpecially as to two of the 
ni angie Promiſes præcludi non debet, becauſe the Defendant was of 
rial; and if | | Es F 
you force the full Age at the Time of making them; and quoad placi- 
Plaintiff to tui as to the reſt, it was pro neceſſario veſtitu according to 
yary from his Degree. Defendant demurr'd, becauſe Replication was 
parture. repugnant in it felf; it being impoſſible a Man ſhould and 
Poſtea Mich. ſhould not be of Age at the ſame Day. Der Cur”: The 
8 W. 3. Black- Day is but Circumſtance and not material, and no Part of 
TINT c. the Iſſue; a Man is not bound preciſely to the Day in his 
Wall an! Declaration; and if you force him to vary from it, it is no 
Dun. Departure. Jad pros Gier., 


4 fas ___ Thewaite! 


Jun, a Leaſe was decreed to be made to the Defendant © 
the Premiſles for tifty-one Years, under the Rent yearly of Rel of the | 
53.5. and 4d. and the Plaintiff avers, that for nineteen Years Overptus may 
Rent for the Premiſſes, ending at Michaehmas laſt, there 


a. * 


"Term. Paſch. 8 W. III. 1696. : 
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Thwaits verſus Lady Ajhfuld. 


IN Debt for Rent; Plaintiff declares, that certain Houſes 5 Mos. :: +. 
in London were burnt down by the general Fire; and Somb. 395. 


| 145 . „ Demands by 
recites the Acts for Rebuilding the City; and that by V ir- his Dectara- 
tue of thoſe Acts, at the Court of Judicature at Clifford s tion more 
| C Rewut than 
t Was due; on 


have judg- 
ment ior the 


was due to the Plaintiff 58/. 134. and 4 d. per quod aftio keldue. 


accrevit; Defendants plead rl tie! Record of the Decree 


mentioned in the Declaration; Plaintiff prays a Cærtiorari to 
the Mayor and Aldermen of London to bring in the Re- 


cord, and ſo it was; moved in Arreſt of Judgment, that 


Plaintiff demanded more Rent than appears by his own 
ſhewing to be due; and tho' Plaintiff has enter'd a Releaſe 


on the Record of the Overplus, yet this will not help it, the 
Demand being intire. Northey cout. He argued, that the 
eight Pounds being releasd, the Plaintift-might take his Judg- 
ment for what was duc; and this is warranted by all Au— 


thoritics, So in an Aſummpſit on ſeveral Promiſes, and De- 


claration was as to ſome well, as to others ill, Plaintiff 

may take Judgment tor what was well; and there is no 
Difference between Debt and Aſſumpſit, for the Demand is 
intire in both; ſo is Hob. 178. Stil. 175. and 1 Rol. Ab. 785. 1 Vent. 49. 
| Barber and Pour, which is the Caſe in Point; and ar- ! e. 
gucd further prove. 1 Saund. 285, 286, But Sctby ſaid, this 1 Polſt. 55. 


1 Rol. Rep. 


was intire, and in Ilob. they were ſeveral; and the Demand Vide 2 Le A. 


quod reddat et the whole Sum due on all Bonds. Per Holt. 
The placitum in that Caſe was intire, and Demand god 
reddat ei the whole Sum due on all Bonds; and if one ap- 
_ appears not to be due, he ſhall recover for all the reſt; 


by the ſame Reafon, if Debt be for 100 J. and it appears 
there is but 901. due, upon Releaſe of the odd 101. he ſhall 
have Judgment pro 90 J. and in this Calc, if they had gone 


to Trial, and Jury had found, that but 50. 13 5. 4d. had 


been due, it had been good. Barber and Pomroy's Caſe is 


good Law. Jud pro Over. But per me, if Demand be of 


leſs than is due, it will be fatal. 1 Gro. 137, 104, 


| Akter a Trial at Bar no new Trial ever granted, purely 
becauſe the Jury went againſt Evidence, except at the End 
of the laſt Reign, which was irregular. 
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Reſcue re- 


the Hands of 


Philips wt Crab 


HEN the Attornies on both Sides are to at- 
tend the Striking a Jury on a Trial at Bar, 
if one will not attend on due Notice, the Jury 


 Thall be ſtruck ex parte, and Sec d 
ſtriko twelve for him that docs not attend. wn * — 


| Ante p. 87. Two Soi? fa ſhall not be taken out both together, for 


the future the ſecond ſhall not be taken out 't ill t D 
of the Return of the tirſt ; Per Cur . PT e 


In the Common Pleas they 1 but one Ser fac), but 
then there muſt be fifteen Days between the 7. eſte and Re- 
turn of the Writ; and that returnable too on a common 
Pay, but each Writ is returnable here in eight Days, on a 
Day certain; ſo that leſs Time is here neceſſary tor both, 
than in the Common Pleas for one. 


King and Giles. 


or ION to quaſh a Reſcous returned * Giles, 
becauſe ſaid to be ex cuſtodia Ballivorum ; whereas it 
Bailiff, good. ſhould be ex cuſtodia Vicecom', for the Cuſtody of Bailitt: 


turn'd out of 


Vid Si. T. is the Cuſtody of Sheriffs. Per Cur' Both Ways © are good, 


Jo. 197. and ſo has been 1 frequently adjudged, 


D ale | 


- A007 wa 


Term. S. 


Omiſſion of (ipſo oivente), or (in conſpectu e jus), in that 
Part of the Judgment which was zuteriora [un extra oven- Vide Dalc. c. 


F$tow's Chronicles 513. So is Fohn Bemg's Caſe, 3 IId. 6. 
Cb. En. 699. So is that of Rob. Dudley, 1 Mar. Plow. Com. 
387. b. Raſt. Ent. 645. the ſame in Stamford's Pleas of the 

Crown 182. a. So J. Littleton's Caſe, 43 El. Co. Ent. 42 2. 


4 ry 
— —— *— 
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Pawlett verſus Eeatfield. 
F NOvenant on three diſtin Covenants; ſeveral Breaches 3 15 al. 
| 42 OW < & 
aſſigned, one for Non-payment of Rent; Motion that beugte me 
upon bringing in 10/. into Court it might be ſtruck out of Court, on Co- 
the Declaration; but Court denied it; for when it appears Jnr tor | 


the Plaintiff has juſt Cauſe of Action for one Thing, they Rént. 


will not put him to try the reſt at Peril of Coſts. Ante p. 99. 


Pottea Paich. 


10 W. z Smith v. Johnſon, Mich. 10 W. 3. Lawley v. Dibble. Paſch. 12 W. 3. Fairell's Cale, 


King verſus Walcot. 


TORROR to reverſe an Attainder of V. for Compaſſing , Mod. 39: 


the Death of the King; and Error inſiſted on was, the Salk. 632: 
Comb. 369. 
Carth. 348. 


trem ſuum capiantur & in ignem ponautur; and the ARE 
Court gave their Opinion ſeriatim, that Judgment is erro- Trenton re. 


neous. Eyre. There are Multitudes of Precedents where veried for 
ipſo oivente is mentioned; Humphrey Stafford's Caſe, 1 II. 7. © of ip/o 


TVD ite, Or 23 


24. mentioned by Pro. Cor. 128. there are ſome Omiſſions cn pert, ine, 


in that Judgment as reported, but on the Roll it is full ante che He 
in every Particular. So is Ed. Bohun's Caſe in 13 H. 8.“ 


3 Iuſt. 210. and my Lord Stafford's Caſe, by the Advice of 


all the Judges, it is objected, that oivens proſternetur is e- 
nough; but to that it may be anſwered, both one and the 


other are in the Precedents. 2d Objection, there are ſome 


Precedents without it, as that of David Prince of JPales, 
TI. lib. 1,16. 2 Iuſt. 195. but that was a Judgment in 
Parliament; and if we look into Cotton“ Records, they 
Increaſed or leflened the Puniſhment, in all the Judg- 
ments in Parliament, according to the Greatneſs or 
| Heinouſneſs of the Offence; beſides, all Attainders before 29 
lis. are not to be regarded, there being an Act of Parlia- 
ment on Purpoſe to confirm them. Rookby acc. That it is 
not in the Power of the Judges to add to, or diminiſh any 
Part of the Puniſhment, by making it ſ:yercr or milder; 


and 


* 
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and if this Judgment ſhould be affirmed with this Omiſlicy 

we muſt ſay in Effect, that all thoſe Judgments wherc; 
this is, are erroncous, and by Conſequence mult be revo 
ſed. Holt acc, 'Tho' the Omiſſion of this Part of the Judi. 
ment be for the Benefit of the Party attainted, yet ſtil] + 
is Error, it being a neceſſary Part of the Judgment; an, 
this is agrecable with the Rules of Law in other Caf; 

as in Debt on Bond, Plaintift deelares to his Damage, an; 
Judgment given, that Plaintift ſhould recover his Debt, by; 

vel. 107. no Notice taken of the Damages; tho” this Omiſſion be fe. 
: pad the Advantage of the Defendant, he may atlign it for Error 
885 becauſe it is a neceſſary Part of the Judgment. I am confirm: 
ed by the vaſt Number of Precedents in all Kings Reigns, 

xcept ſome old obſolete ones, and a fe in King Charles the 

IL's Time, which were of no great Conſequence; and i 

this be not good, all the Judgments that have theſe Word 

mult be reverſed ; for then thoſe Judgments are more ſevere: 

than the Law allows. And if they are good, this is leſs { 
Poftea Mich. vere; and Judgment in all Capital Caſes is ſtated and fettled 
i. WS: ood by the Common Law, which no Court can alter; wherc- 
N V. Walcot. 


Sho. Par. Ca. {OTC the Attainder was reverſed, This Judgment of Rever- 


127, ſal was affirmed in Parliament. 
One Joine, The Queſtion in this Caſe is, whether one Jointenant 


nant may di. may not only diſtrain but alſo avow in his own Right. 
e without making any Conuſance alſo, as Bailiff to the other 
but when le Jointenant; and the Caſe of Bowles and Poor 287, 
avows, it muſt has been objected, where Baron diſtrained for Rent due to 
be for tart the Feme in his own Right only, and adjudged good; but 
and make Co- that was becauſe the Right of the Rent was in the Baron 
nance 29> Only ; but here it is otherwiſe ; one Jointenant may diftrai 
reſt for the whole, but when he avows, it muſt be for Part in 
Ante p. 77- his own Right, and make Conuſance, as Bailiff to his Com- 
panion, for the Reſt; and when Judgment is given for : 
Return, it muſt be according to the Right of both. Nv: 

In the Caſe of Treotlian and Pine in C. BB. Paſch. 6 Ann. 


Bailiff, or not, it was adjudged, that Bailiff, or not, was trayerſable in Re. 
traverſable in / 8 


een, e 8 
Huſſey verſus Jacob. 
Salk. 344. A Ction ſur Caſe on a Bill of Exchange, ſetting forth the 
| Pleadings, _ Cuſtom of Merchants; and that if any Merchant ſhall 


Mod. 170. : . | penn : 
cy RY draw a Bill directed tO another, and he, to whom iT-15 di- 


rected, 


2 


is Party to the Wrong. 7ud pro Def... 


2 
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peed, accepts it, that he is become chargeable therewith. Bill accepted 


nat the Lord Chandos, uſing Commerce according to the for Mone 


won at Play, 


id Cuſtom, did make and direct a Bill to A. Jacob the Defen- qual not be 


dant, who accepted it, and by Virtue thereof became charge- recovered 4. 
able. Defendant pleaded the Statute of Gaming; that the 


gainſt the Ac- 
TY ? ceptor, by the 
Lord Ch. and Plaintiff play'd together at Hazard, and that Peron to 

at that Playing Lord C. loſt to the Plaintiff above one Hun- whom pay 


able, tho? In- 


dred Pounds at one Sitting; that for this Money to loft, he gore 7 


gave this Pill, which by Force of the ſaid Act is void; Plain- I, for « vg. 


le Conti 
kiff de murred, and ſhewed for Cauſe that the Plea amounted hab's Cong 


deration, 


to the general Iſſue. And per Cur - Iſt, In all Cauſes where would reco- 
a Man admits the Action, were it not for ſpecial Matter, ver. 


. | „ 3 £3 | A e Pottea Mich. 
that Matter may be ſpecially pleaded; tho' it may likewiſe 5 W. z. James 


be given in Evidence on the general Iſſue. 2dly, That in «. Fowkes, 


this Caſe the Acceptor may well plead the Statute in Bar; 9 44-4 
5 a o | : WV = ; | 7 8 0 irt. 
for tho' the Acceptance makes a new Contract, yet it ſtands lich. 15 .z. 


on the former Conſideration; and if this Plea ſhould not be Harriſon v. 


good, the Sratute would be cluded. Indecd, if the Plaintiff 8475 Sul 


aich. 12 


bad indorſed the Bill over bona jide to another, who was ig- W. z. Para- 
norant of the Iniquity, the Statute could not have been plead- mour v. John- 


ed againſt ſuch an Indorſee : But ſure it may againſt him who In all Cages. 


where a Man 
admits the Ac- 


tion, were it not for ſome ſpecial Reaſon, that ſpecial Matter may be pleaded, or given in Evidence, 


Birt verſus Strode. 8 


* 


L' RROR of a Judgmen®in C. P. in an Action ſr Caſe, 


where the Plaintiff dec! d, he was lawfully poſleſs'd of 


a Tenement, and that he ought to have Common of Paſture 


in 1000 Acres, in a Place called, Gc. for all commonable 


Beaſts Levant and Couchant on the Tenement aforeſaid ; 


that the Defendant made Conyburrows, whereby the Plain- 


tiff could not enjoy his Common, i tam amplo & beneficiali ; Lev. 104. 
modo, Dafendant demurr'd; and Holt delivering the Opi- Cee materul. 
nion of the Court, that Judgment ought to be affirmed ; 

and that the Declaration was good, without ſetting out a vide 1 Cro. 
_ Title to the Common, either by Grant or Preſcription. 138, 575- 
_ 3ſt, Becauſe the Action is brought upon the Poſſeſſion, and L590; 45 


3 Cro. 419. 


is founded upon a Wrong done upon the Poſſeſſion, and not 1 Vent. 2-4, 
tothe Title. 2dly, It is not neceſſary that it appear whe- 319. 
ther the Defendant be Owner of the Land or not, and there 


fore no need of ſetting forth a Title. But if it had appear'd 

by Plcading, that the Defendant is Owner of the Land, there 

it is neceſlary to ſet out a Title; but here it ſtands indiffe- 
Cc 5 rent 


—— 7404 : _— 


1 I = oIy 
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o 


rent whether he be Owner or a Stranger ; but when it 
comes on ſpecial Pleading, as in Treſpaſs for Taking and 
Chaſing his Cattle; if the Defendant juſtifies, as in his Free- 
hold, and that he took them Damage-feaſant, there the 
Plaintiff muſt ſhew forth ſome Title in his Replication, in 
Anſwer to that of the Defendant's in his Bar. But in a De— 
claration, where the Defendant may be as well ſuppoſed a 
Stranger, as an Owner, there no Title is neceflary to be 
ſhewn. zdly, This Matter is not traverfable, for all the 
Right of the Common muſt be given in Evidence upon 
Not guilty, or elſe Plaintift cannot recover; and if fo, it i; 
to no Purpoſe to ſet it forth in the Declaration; and he 
ſaid, the Caſe principally to be relied on is that of $7. oh 
and Moody, Mich. 27 Ca. 2. in Hale's Time, where Plaintiff 
declared in an Action on the Caſe, that he was ſeis'd of 
twenty Acres of Wood, and uſed to have a Way over ſuch 
a Place to that Wood, and was diſturbed in it by the De. 
fendant; he ſaid, it was true, the Plaintift declared on 3 
Seiſin in Fee, but that was not neceſlary ; for a Seifin in 
Fee is not neceſſary to ſet forth, but where a Preſcription 
is to be made: And therefore a Declaration on the Poſſeſſion, 
where no Preſcription is made, is as good as upon a Seilin 
in Fee ; the Exception to the Declaration in that Caſe was 
taken after Verdict, but the whole Court were of Opinion, 
that tho' there had been no Verdict, yet the Declaration 
had been good; and there are ſeveral Precedents ſince of 
this Kind; and Judgment was affirmed. : 


| King verſus Gran field. wo 
H was found guilty on an Indictment at the Seſſions - 


Words. 
Mayor anc ; 
yo: eg of Hertford, for ſaying, that the Mayor and Alder 


HA. are a Pack of Hertford are a Pack of as great Villains as any thi 
of as great rob on the Hig hay; and now having flipt the Time of mo- 


Rogues as any . . 5 © 85 — 
that rob en ving in Arreſt of Judgment, they move to ſubmit to : 


che Highway, ſmall Fine. Per Cr : We are not ſatisfied the Words arc 
2 ſuch as they may be indicted for; for what is it to the Go- 
vernment, that the Mayor, Gc. are a Pack of Rogues. 8. 
they fined them 6 d. a- piece. 5 
£ 


Kine 


14 


Term. S. Trin. 8 W. III. 1696. 99 


Ning verſus Bracy & al: 


Ndictment for a Riot; Exception was, that the Con- Comb. 470. 


eluſion ought not to have been contra formam flatuti, 8 


it being an Offence at Common Law. Per Cyr : Barretry gran far 
was an Offence at Common Law, yet it is good to con- 1 20 
clude contra formam aiverſorum Stat. Stabbing was an z deus 


fence at Com- 


Offence at Common Law, and therefore a Man may be mon Law. 


indicted generally, or ſpecially contra formam ſtat”; and Court would 


"even in an Indictment on the Statute, the Jury find it Man- we daaſh it. 


laughter generally ; therefore they refuſed to quaſh the In- 
dictment; but bid the Counſel demur, if he thought fit, 


Williams verſus Batter &5 al. 


* 


4 [RE Queſtion was upon a Point of Practice, whether Two Adions 


3 1 | ere were brought a. 
a Reddidit ſe upon one Action, where there were 1 5g" 


two Actions againſt the ſame Parties, where the ſame Parties ſon, and the 


were Bail, ſhould be a Diſcharge to the Bail in the other fame Bail in 


Action; and the Court of Opinion, that it ſhould diſcharge 99 Ke. 


didit je in one, 


the Bail in the other Action too; and the Plaintiff's Attor- a Diſcharge of 
ney having Notice of it, and after taking out Execution a- the Bail in 


gainſt the Bail, the Execution was diſcharged ; and ordered e ler. 


the Attorney ſhould pay ſuch Coſts as the Maſter ſhould tax. 


No Man can change his Attorney, without Leave of the 


Court. In this Court, Oyer of a Deed may be demanded 
_ after Imparlance, _ 8 i 


Thlt : Tho' a Writ of Error be a Superſedeas in it ſelf, ” 


yet after Execution begun, it ſhall not hinder it, but the 
dheriff may go on, and on a H' fac ſell the Goods. 


D E 


* 
9 


100 


DE 
erm. Sanct. Mic 
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 Truelock verſus Hartfeld. 


Salk: 40. 

Adminiſtra- 
tion pleaded 

to be granted 


I EBT on a Bond as Adminiſtrator ; the Plain 

in his Count ſays, that Adminiſtration was com: 
Y F# mittcd to him per J. S. Official Decani S$ormm loc 
* e * lins Ordi nar legitime conſtitut cui adminiſerati 
r hoc 55 ae Jure periiniut, without ſaying ad tunc pert milit 2 he doe: 
dinar cui as not ſay coment confiitut, and held good notwithſtanding. 
2 without ſayin g ad tunc, 2 quo modo conflitut”, good. 


Dickſon verſus Willows. 


Money. LI III. Guineas are coined at the King's Mint for 20. 

— 1 J and at that Rate are lawful Money of Euglaud, with- 
out any Proclamation for their Currency; the Indenturc: 
between the King and Maſter of the Mint are ſufficient. 


Hicks verſus Dorbling. 
Salk. 19 ito op | | 5 b „„ - 5 
. C'TION fur Caſe for negligently keeping his Fire, by 
ny Piel IX Lellee againſt Under-Leflee, Per Cur' It lies, becauſe 
lies for Leſſee the Leſtec is anſwerable over to his Leſſor. 3 Cro. 461. J, 


againit his ”7 A 3 5 
| Under-Leſſee, © | nd Fowgar 


2 
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Lee verſus Brace. 
Reſpaſs and Ejectment; Special Verdict, that 7/7 Brace, Caith. 343. 
ſeisd in Fee of the Lands in Queſtion, did infeoft 5 Mod. 266. 
; . . x | Pleadings. 
J. F. in Fee, to the Uſe of the Feoftor for Life; and after f 


Conveyance 


is Deceaſe, to the Uſe of 7. Brace his Son, and bis Heirs by Way of 


for ever; and for Want of Iſſue of his Body, to the right Cie o be 


conſtrued : c- 


Heir of the Feoffor ; and the Queſtion was, whether J. H. cording to f. 
had a Fee or a Tail: And per Holt, the Intention of the Intent. 


party is to paſs only a Tail; and that contradicts no Rule 
of Law; for the Law requires the Word lig to make a 


Fee-tail, as well as a Fee-fimple ; and the Generality of 


thoſe Words may be qualified by ſubſequent ones; and the 
Words, for Default of ſuch Ile, ſhew what Heirs he in- 
tended , as much as if he had ſaid to one and his Heirs, 70 
toit, the Heirs of his Body. Aajour in 5 Mod. Judgment 
that it is only Tail, | 


Fames verſus Fotobs. 


A Sſhampſit againſt a Feme, who pleads Coverture tempore Ante p. y. 


* 


I promiſſioumm; Plaintiff demurs, becauſe it amounted to Pollen Fach. 
the general Iflue: Per Cur': Where it is Matter of Law f 
that amounts to the general Iſſue, it may be pleaded, and Mich. 19 


W. 3. Hat- 
t v. Birt. 


arri- 


is no Cauſe of Demurrer; for Matter of Law in that Caſe is g. : Cage 


Matter of Fa&, which avoids the Action, and fo may be S.. Paſch. 
_ pleaded or given in Evidence, as Defendant pleaſes. 12 W. 3. Pa- 


Johnſon. Matter of Law, which amounts to the General Iſſue, may be pleaded, or give 


ramour . 
n in Evidence. 


Fuller verſus Smith. 


9 RROR e C. B. Trover againſt ten, wherein the Troveragainſt 


Plaintiff declares of a F inding by ten, and a Conver- ten, and de. 


ton by nine, and Judgment againſt all ten. Per Cur": The Cares of Con- 


3 : 99 | : | verſion bynine, 
Converſion is the Giſt of the Action; for if a Man find and 3 


(ioode, it is lawful for him to take them, wherefore it againlt ten, 
muſt be certainly Error; but if you get it amended in the 154%, Con. 


Common Pleas. we will get it! ed hoo: verſion is the 
SOImmon Ficas, We will get it amended here. Giſt of the 


* Act don 5 


D d Blackhols 


—_ — —— — — 
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Blackhall verſus Eccles. 


| 5 Mod, 285. # Reſpaſs for Aſſault and Battery, and declarcs for a Bat. 


| Tee, tery 1 die Feb anno 8 Reg nunc, which is not yet 
for Aſſault, come; and this was moved in Arreſt of Judgment. Nort / 05 
_ og for the Plaintiff acknowledged, that if the Time in the De. 
Declaration, Claration had been after the Bill filed, and before the Trial, 


which was af- the Judgment muſt be arreſted ; becauſe then it would have 


ter the Ver- 


dict, dis cured A PPeared the Jury gave Damages for an Action ariſing ſince 
by the Ver. the Suit commenced; but in this Caſe, the Time being 
dict. after the Trial, 'tis as if there were no Time at all, it be- 
ing impoſſible, and therefore holpen after Verdict: Sorre!! 

and Leewin's Caſe, Mich. 26 Car. 2. the ſame with this; 

| where an Aſſumgſit was laid of a Time not come. Per 
Ante p 92. Cur : The Day alledged is no Day at all; the Time i; 
bolten P. 105. but a Circumſtance, and therefore Jud pro Oner. Vide 
185 Hal and Dr 8 8 


Duncomò verſus Church. 
Salk. 1. | | | bo 5 | 
3 390. EN Holt: A privileged Perſon in the Common f 2nel 
in Plending may be in Cuſtody of the Marſhal ; for he may either 
that a priv- wave or miſplead his Privilege; and if he be actually in 
leged Perſon Cuſtody, and it appears ſo by Pleading, he cannot have his 
is actually. in Ys : PP | 5 | £ 
Cuſtody, he Privilege : And if one plead an exempt Juriſdiction from all 
marr the Courts of Meſimiuſter, and not to be ſued but in ſuch 
W. z. Bands Particular Courts and F ranchiſes, there you muſt ſhew that 
and Bodiner, they have a Juriſdiction of the Matter, and that the Cauſe 


and Stones aud qrifes within their Juriſdiction. 


Bodiner. : 
Special Imparlance ſhould not be allowed, without ths 
Leave of the Court, or Conſent of Parties. 
Ling and Neat. 
5 Mod. 287. "THE Court refuſed to bail him, he being found guilty 
ok Manflaughter; for that they could not bail him 


Clergy had. | 


ſlaughter till till Clergy had, according to Buckler's Caſe in Style, 
| Poltea Hill. 8 W. 3. Armſtrong v. LIſle. Ce - | 


Bret 


»-S oy 


S 


I erm. S. Mich. 8 W. III. 1696. 103 


— — — 2 


- 6 


Brent and Sir Henry Edwin. 


| uE Plea of Non afumpfit infra ſex annos is a ſpecial 
1 Ifue. 


Oldham verſus Pickering. 


A Ttachment ſur Prohibition; the Caſe was, Tho. Oldbam 3 
A was ſeisd of a Meſſuage to him and his Aſſigns for 388, 78 


* three Lives, dies Inteſtate without Children, having only Carth. 376. 
Anne Pickering his Siſter ; Adminiſtration was committed 0 
to Sarah Oldham the Plaintiff, whom the Defendant ſucd Aſtets in re- 
in the Spiritual Court for Diſtribution ; and the ſingle Que- pert of 4 
ſtion was, whether an Eſtate pur anter vie be now diltri- norchargeable 
butable in the ſame Manner as Inteſtates Goods and Chat- with Legacies, 
tels, according to 22 Cad. 2. by Force . bee 
whereby it is enacted, that an Eſtate pur auter oie ſhall eras ee 
be deviſcable; and if no ſuch Deviſe be thereof made, the the Executor 


© Fate ſhall be anfwerable in the Hands of the Heir, if it * Admin: 


ſtrator, if no 


* ſhall come to him by Reaſon of a ſpecial Occupancy; and Pebts, will be 
in caſe there be no ſpecial Occupant, it ſhall go to the Ex- Occupant, and 
ecutor or Adminiftrator of the Parties, that had the Eſtate pra 
thereof by Virtue of the Grant, and ſhall be Aſſets in their 
Hands; and adjudged per Holt, Rookby, Turton and Eyres, 
that the Prohibition ſhould ſtand; and that an Eſtate pur 
Aster vie of an Inteſtate was not diſtributable ; for notwith- 
| ſtanding this Alteration by the Statute, it remains a Free- 
hold ſtill; and the Amendment of the Law in this Parti- 
cular was only deſigned for Relief of Creditors, that if 
it came to the Heir, by Reaſon of ſpecial Occupancy, it 
ſhall be in his Hands as Aſſets by Deſcent, that is liable to 
thoſe Debts where the Heir is chargeable; and thoſe only; 
but if there was no ſpecial Occupant, then it ſhall go to 
Executor and Adminiſtrators, and they ſhall be in the Room 
of the Occupant, and it ſnhall be Aſſets in their Hands for 
the Payment of Debts ; buty it is not Aſſets to pay Lega- 
cies, except ſuch as are particularly deviſed out of it; the 
Statute only having made it Aﬀets for a particular Intent, 
to pay Creditors: So as no Debts appearing in this Caſe, 
the Adminiſtrator is as it were the Occupant, and ſhall not 
be compelled to make Diſtribution. _ 7 a 


8 Nelſon 


10 Term 8 Mich. 8 W. III 1696. 


Nelſon verſus Hawkins Dean of Chicheſter. 


Calling aCler- AA Ttachment /r Prohibition; in this Caſe the Plaintif 
gyman Knave, declared, that the Defendant libell'd againſt him in 


rar he the Spiritual Court for Calling bim Kade; whereon the 


< Defendant demurr'd ; and per Holt, it will be hard to grant 


Fans Nh... Conſultation ; the Party has not accuſed the Dean of any 
10 W. z. 


Coxeter and 


Parſon.” Eccleſiaſtical Cenſures ; if he had ſo done, it would hase 
been reaſonable to let him ſue there; but now the Caf: 
is only, whether we muſt be more tender of the Reputa— 

tion of a Clergyman than that of another Man; for which 


there is no Reaſon. The Reaſon why laying violent Hands 


on a Clergyman, in the Ecelefiaſtical Court was puniſhed 
by Excommunication, was, becauſe he having Fabitum G 
tonſuram, by which he was known to be ſuch, an Affault 
on him was deem'd an Affault to the whole Clergy ; and 


ſo a Kind of Spiritual Offence. And in Hill. Term the 


Court gave Judgment quod ſtet prohibitio. 


Lindſey verſus Clerk. 
Capiatur ta- 1 HE Capiatur in Treſpaſs is wholly taken away by 


ken away in 
Treſpaſs. : 3 : | * 
1 enter d, omitting qaod Capiatur. Per Cir. 


King verſus Gluff. 


Where a Sta- I Ndictment before Commiſſioners of Oyer and Terminer at 


ure preſerides 1 the Old Bailey, and removed on Cærtiorari on the 1 @& 2 
halbe. Ei P. C. A. c. 7. for ſelling Haberdathers Wares contrary to the 
ſhall behyBill, T. C. 7. for IC:HiNg Haderaainers Wares Contrary to the 
Plaint or In- Statute, on Pain of Forfeiture, one Moiety to the King, 
ormation,can- C * 4 | Una r 3 B. . | * s 
ts i Is. other to lim that will ſue for the ſame in any of the 
_ ditment. | LN: 

therwiſe; and moved by Northey to quaſh it on the Au 
thority of Gregory's Caſe, 6 Co. 19. b. and Farrington and 
Kezmer, 1 Cr. 112, becauſe the general Words, of the RI 


Courts of Records, extend only to thoſe of Meſtiniiſter. Dey 


Cur lt is true, the Juſtices of Peace cannot hereby have 
Juriſdiction, but it hath been ruled ſince Gregory's Cate, that 
Juſtices of Oyer and Terminer may by Way of Indictment. 


„Int. 165. 


| „ 
= LN 


Diſhoneſty in his Profeſſion, which may make him liable to 


the Statute; therefore the Judgment now ſhould be 


King's Courts of Record, by Bill, Plaint, Information or o. 


"oy" en on. Wo oR 
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but not by Way of Information, and therefore in that Re- 
ſpect it is well enough; but here the Statute hath preſcribed 
a particular Way for the Recovery of the Forfeiture, 27. 
by Action of Debt, Information, Gc. without ſaying any 
'Thing of Indictment; and therefore it is a Queſtion, whe- 
ther this be indictable or no; for which Reaſon let it be 
quaſhed, uiſi. 5 


Wall and Dukes. 


1] \Reſpaſs ; Verdict pro Quer; moved in Arreſt of Judg- Layingnopar- 
ment, becauſe the "Treſpaſs was only laid to be di- K 
ct /ſis diebus & victbus, without laying any particular Time. ae . 
Per Cur": It is well enough after Verdict, on the ſame Rea- did. 


ſon with Blachalls and Eccles Caſe this Term. Ante 102. 


Per Tholt: An Audita querela is no Saperſedeas in it ſelf, . 
being not like a Writ of Error; but the Party may go on 4 till there 
with his Execution till there be a ſpecial Syperſedeas ; and "wh | 0g 

uperſedeas ; 


| b SS 5 | W3 3 | TH | (all. 5 
tho Audita querela be allowed, no Superſedeas ſhall be {#9797 


granted 'till the Matter, whereupon the Audita querela is be granted il 
grounded, be proved by two Witneſſes. „ the Matter be 
| | | | | mT | proved by two 

| | 5 Witneſſes. 


Hartop verſus Holt. 


T Udgment was given in Debt in this Court, and affirm'd ns. 395: 
ö in a Writ of Error in Cam Scacc', and ſent back hither. og 263 8 
Then goes out a Sci fa' why Execution ſhould not be a- Error will not 


1 | | 5 ; | 5 lie in the 
warded on the Judgment, and thereupon Execution is a- Exchequer 


warded ; and after Holt brings a Writ of Error tam in red- Chamber, on 


ditione judicii, quam in adjudicatione Executionis, return- Scire facias to 
executeaJudp- 


able in the Exchequer Chamber; notwithſtanding which ment wins 


Plaintiff takes out Execution; and the Queſtion was, whe had been af. 
ther this Writ of Error be a Superſedeas. Holt It is plain - parks in the 
no Writ of Error in this Manner lies of the firſt Judgment; 8 
and if ſuch a one be taken out, it is no Syper/edeas ; becauſe 
one hath been brought already on the firſt Judgment, and 
they have affirmed it, whereby they executed their Autho- 
rity, and have no Power to examine their own Judgment ; 
io that ſuppoſing this Writ of Error to lie on the Sci” fac, 
yet it will not lie on the principal Judgment, or be any S- 
perſedeas thereunto : But then ſuppoſing it to lie on the Sc: 
tac alone, whether it would be good for that Part and 
8 | | —— E — void, 
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void for the reſt; ſo the whole Queſtion is, whether a Writ 
Vide 1 Vent. of Error lies upon an Award of Execution in a S$cz fac, 
168, 169 grounded upon a Judgment in the Exchequer Chamber, | 

think this Writ of Errot will not lie, and 1s no Superſcddea;; 
Poſtea Hill. becauſe it is neither within the Letter nor Meaning of the 
8 W. 3. Co. Act, being for a Matter ariſing ſince the firſt Judgment, and 
ven nothing relating to the Merits of that; wherefore the Court 


nucapt' of f Rs SA 1 1 
Rawlins. aflented that no Writ of Error lies on this Sci fac”, and 


1 Cro. 143, that Execution was well taken out. Nota diperſitatem 1 Vent,” 


464. | 
1 Vent. 38. 168, 169, 


Byron verſus Emes. 


Sing a Wo- A C'TION on the Caſe for ſcandalous Words, wherein 


ver gar d the Plaintiff declared ſhe was a chaſte Virgin, and of 


der her of her gO0d Fame; and that whereas J. Chapman was in Commu— 
Marriage, nication of Marriage with her, the Defendant præmi ſſoriun 


which was 


with 4. not Finſ; with Averment, that where the Words were ſpoke 
ACTUONADIE, | 


Salk. 693, Stink ſignifies Baſtard ; as alſo, that Oe went to London 
Comb. 391. laſt Ifliuter to lie in, and to my Knowledge ſeveral People 
| have lain with her. Upon Iflue joined, and Verdict for Plain- 


tiff, it was moved in Arreſt of Judgment, that the Words are 
not actionable, becauſe they are of a Spiritual Conuſance, 
and no "Femporal Loſs accrues ; that to ſay a Woman has 
a Baſtard, was never actionable before the Statute for Pro- 


viſion of Baſtard Children; and ſince the Statute, it has 
never been held to be actionable, but where the Party is 
brought within the Penalty of the Statute, which is only 


where the Baſtard becomes chargeable to the Pariſh. Theſe 
Words are moſt ſcandalous of a young Woman; ſo that 
were it res uod, perhaps Action would lie, but there are 


many Authorities to the contrary. It is a Crime, of which 
the Eccleſiaſtical Court has Conuſance, and can Cenſure; 


_ and it is not reaſonable that the Party ſhould be liable to 


Diefamation and an Action too, on which Account Aunut 


Dazuis's Caſe hath been often ſhaken. In this Caſe, the 
Having the Baſtard is not the Crime, but the Fornication, 

of which the Party is an undeniable Evidence. Jud' pro 
"I 


Yeoman 


nom isnarus, to defame her, and hinder her of her Marriage, 
munication {aid of her, ehat do you go to London for, but to drop your 


* * 
8 "_Y 


Term. 
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Teoman verſus Bradſhaw. 


FE R Cur: The whole Queſtion is, whether a Bill of Gin. 353 

| | 5 | 2 : omb. 391. 

” Exchange ſhall draw Adminiſtration to the Province, or Bill of Ex- 
Dioceſes where the Bill is, or where the Acceptor, who is change only | 
obliged to pay it, lives. Now tho' a Bill of Exchange be in . * 
Writing, yet in Judgment of Law it is of no higher Na- only Aſter 
ture than a ſimple Contract; and therefore it muſt follow 3 the 
the Rules of Debt upon ſimple Contract, and Adminiſtra- > un hog 
tion is to be committed where he who pays it lives. Jud tion to be 


per Cur quod billa caſſetur. granted ac- 


cordingly. 
White and Biſhop of Worceſter. 


Reſpaſs and Ejectment againſt ſeven Defendants, who &gup. 303. 
all appeared and pleaded, and joined Iflue on the Plea: N 
Roll; the Jurat' and Diftringas was againſt all ſeven, only Bunt feven, 
the Iflue on the Nife prius Roll was joined by five only Row pe craig 
Verdict at the Aſſizes againſt ſeven ; and after ſeveral Mo- and join'd I 
tions in Arreſt of Judgment, it was reſolved by the whole ve m_ 
Court, that the Nife priu Roll was in this Caſe amend- The The on”. 
able. Blackamore's Caſe has theſe expreſs Words, That the Plea-Roll 
the Niſi prius Roll is amendable, where the Judge has fuf- on'y nr 
ficient Authority, expreſs or implicd, to try the Canſe: 8 Co. againt ſeven; | 
161. Now then here the Judge hath an implicd Authority, e, W ere 

for here is an Iſſue joined on the Record by all ſeven; if ener 
one Iſſue had been joined by the five, and another by the 
other two, it had been otherwiſe: The Farata and Di- 

ftringas are againſt all ſeven to try this Iſſue of Not guilty ; 

fo that the Judge hath plainly an implied Authority to try 
the Iſſue between the Plaintiff and the ſeven; and that O- 
miſſion is plainly a Miſpriſion of the Clerk; and therefore 
ſuch a Miſtake in all Actions and Caſes is amendable ; and 

eſpecially in this Action of Ejectment, where all ſeven arc 
bound by Rule of Conrt to confeſs Leaſe, Entry and Oufter. 


Klug 


— 2 — 
* — p 
228 r WI 


_— 
26 YE — — 2 — ag 
* +. os VER i ye...” 8 — ons 
— Pn, rr 


— - — — -... 

— > : n ** A = gx * Aw ©: o 2 — — 2 g * a L * % 

— TS — 2 : 3 = SIO 5 8 2 7 4 > In; — — I n Df CESS — — ſs SEP» — * — n We a8 * I” $2255 7 
- — 1 2 . . 1 n — „ whe « - A 6 2 — r R 5 — — — are — YA = — _— — pda . 
5 eg Sr 8 — 2 r * 3 . ne er — — yp 8 —— — — 4 — — — = I —— 2 e pen ae 4 r S ST F. r rr 1 "ou 22 2 . h W — 

* 93 — . a 1 = . 3 2 bY «4 7 IS 2 — n re gh Lag =_ 2 1 79 A r POE IDs - hy gn ne en - —— > 5 . ok \ . 2 
r eee — E r 2 ˙ et . - - co "a rr Er WISE or ny 5 er t . 2 —— $2, 23 n wt” 2 4 wh — — — : D 1-6; I L 
1 8 — a n Ta Aw r e " = 6 8c 2 v4 AO — * r 6 2 n a 8 — — — * - ZIE"D - 
r N of _ 7 2 . " Os 


r . 
pf N 1 ET 
4 3% . re nn 
S 
— , 


ices to re- 


Rte 


108 I erm. S. Mich. 8 W. III. 1696. 


_ 


— 


King and Sir Tho. Culpeper. 


Privilege of Ta Trial at Bar, wherein Mention is made of Priyi. 
9 \ lege of Parliament; Holt ſaid, that whereas it is ſaid 
goes no . 


teck a Man, in our Books, that Privilege of Parliament was not allowable 
whereSecurity in Treaſon, Felony, or Breach of the Peace, that it muſ 
of the Peace he intended where Security of Peace is deſired, that it ſhall 
i ee | 5 ; . 
not protect a Man againſt a Supplicavit; but it holds as well 
in Caſe of Indictments, or Informations for Breach of Peace, 
as in Caſe of Actions. 


King verſus Rainſden. 


Order of Ju- AN Order of two Juſtices, to remove Rainſden likely to 
ms Ms, become chargeable to the Pariſh, was quaſhed, be. 
not ſaying one Cauſe it was not ſaid, that one of them was of the Cö,ͤp; 
of them was but if it had been at Seſſions, it need not to have b&1 
of the Quo- fad: e 3 | | | 


rum, ill. 


Armſtrong verſus LIſe. 


Ante p. 102. E R Holt : We cannot bail L'1/le on a Conviction ct 


Till Clergy 


had nz bal. 1 Manſlaughter, before Clergy had, unleſs a Pardon be 


able in Man- ready to be produced ſub pede ſigilli, and then we may 


laughter. tho' attainted of Murder, or Treaſon; and fo on a Writ «f 


Error to reverſe an Attainder, we may bail him, and bins 
him to proſecute a Writ of Error, 
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- Redwood and Coward. 


" RROR out of the Palace Court in an Action on 
the Caſe ; Error aſſigned, that Juratores afſident 

damma,; where it ſhould be aſidunt; and the Court 

— adjudged either of them well enough, tho' neither 
ot ham Peer ·²ü l. 


Armſtrong verſus Ulſle. 


A PPEALI, of Murder; Appellce was brought to the Ds. 416; - 
Bar, and it was moved, that he might have his Clergy, Ante p. 10% 


; . | : Appeal lodg d 
on his Conviction of Manſlaughter, on an Indictment where- iſ pros. Ay 


on he was tried laſt Aſſizes for Cumberland; & per Holt, viftedot Man. 
there have been Reſolutions, that the Judges may defer the fasse 
Allowance of Clergy to a Priſoner to expoſe him to an Ap- 5 
peal. In the Caſe of Goring and Deering, the Priſoner bail d before 

was convicted of Manſlaughter ; Clergy reſpited ; an Appeal * 
brought; he pleaded all this Matter, but his Plea was diſ- 
allowed, by Advice of all the Judges. And I tried him on 
the Appeal ; but I muſt confeſs I was never ſatisfied with 
that Reſolution, being of Opinion, that it is the Duty of 
the Court to allow the Priſoner his Clergy, the ſame Aſ- 
ſes or Seſſions wherein he is convicted. —— 

The Clergy in the Time of Ed. z. complain'd, that after 
Clerks were convicted of Felony, the Judges delayed the 
giving them their Clergy, on Suggeſtion, that there were 
other Matters againſt them ; which they might do on this 


= 4 Account; 


—-- $4 we. Ie. Sooner — 
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Account; becauſe 'till 23 H. 8. Clergy was allowed in a 
Caſes except Treaſon. And if a Man had his Clergy once 
the Delivering him over to the Ordinary was an abſolute 
Diſcharge of all Offences before Clergy had; but notwith. 
ſtanding this Reaſon, they complained thereof; whereupy 
25 Ed. z. c. 5. was made, which ſtands unrepeal'd; where! 
it is enacted, that a Clerk Hall be prefently arratgn'd for al 
jis Offences, or otherwiſe delivered to the Ordinary; whey, 
by the Word prefertly is meant, the fame Seſſions or Aﬀizo., 
(L. c.) the Party thall have his Clergy the ſame Seſſions, G. 


wherein he is convicted. Now then, if by this Statute the 


Party muſt have his Clergy the ſame Seſſions he is convid- 
ed, and you have lodgd an Appeal, you may go on here 
with; but it you will not go.on, you muſt not delay him 
of his Clergy: 'The 3 H. 7. c. 1. provides, that Amterfoir; 
cent ſhall be no Bar in an Appeal, unleſs Clergy had; 
the Deſign whereof was to fave the Right of the Church, 
by which the Having of Clergy was a Diſcharge, not only 
for the Offence for which he was convicted, but alfo for aj! 
other Oftences before; fo that Having of Clergy on Con— 
viction of Manſlaughter was a Diſcharge of an Indictment - 
for Larceny, or other fuch Crime. Before the Statute of 
18 El. if a Man was guilty of two Felonies, in one Where 
of he might have had his Clergy, in the other not, and 
he had his Clergy in one before he was arraigned of thc 
other; the other was hereby difcharged; for Remedy of 
which that Statute was made. Store's Caſe in Dy. 214. . 
which obſcurely reported is remarkable in this Caſe; Nu 
had committed two Felonies, in one whereof he might have 
his Clergy, in the other not; he was firſt indicted of the 
Felony where Clergy lay, and convicted, and had Clergy, 
but no Entry made of his being delivered to the Ordinary; 
and next Seſfions he was convicted of the other Felony, 
but Judgment reſpited; and Advice of all the Queen's Judge: 
and Serjeants was taken, whether he ſhould have Judgment 
to be hangd, or delivered to the Ordinary; but that being 
not done, they were divided ſeven againſt feven ; but at 


Length the. Opinion of the latter ſeven prevail'd, that he 


ſhould not be hang'd, becauſe if he had had his Clergy. 
it would have been a Diſcharge of all other Felonies com- 
mitted by him before that Conviction ; and the Delay therc- 
of being the Act of the Court ſhould not turn to his Pre— 
judice. Now I think a Man, notwithſtanding his being 
found guilty of Manſlaughter, may be appeal'd the ſame 
Seſſions before Clergy had; but to make no Determination 

I | I 


—— 
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in this Point, we are to conſider now, whether he may be vide 1 Sid. 
bail d. Co. Ent. Title Indiffment, there was an Indictment 316 

at the Aſſizes for Murder, the Party found guilty of Man- 
daughter, the Conviction removed into this Court, where 

he was bail'd ; wherefore per Holt & totam C, let 

him be bail'd; and after his Clergy was allowed him, for 

the Reaſons before given by Holt. 


Per Holt: If you have not regular Notice of Trial, yet 
if you make Defence, and do not depend on that, you can- 
not after take Advantage of it. 


Hicks and Woodiſon. 


A Ttachment on a Prohibition; wherein the Plaintiff de- 4 nod. 336. 
clared, that the Hundred of Huntſpitile was an antient Salk. 655. 

Hundred Time out of Mind; and that within the Hundred, ““ S 192, 

ime out of Mind, there had been a Cuſtom, for all the 

Inhabitants thereof to be free and diſcharged from the Pay- 

ment of any Tithes for the Agiſtment of Barren Cattle. De- 

fondant traverſed the Cuſtom ; Iſſue join'd, and Verdict for 

- Plaintiff, that there was ſuch a Cuſtom ; and moved in Ar- 

reſt of Judgment, that there can be no ſuch Cuſtom 712 71072 

decimando for any Thing but Wood, becauſe that is not 

due of common Right; and adjudged, that no Country or 

Hundred can preſcribe in a Nom decimando for any Thing 

that is tithable of common Right; and that this Preſerip— 

tion is void and illegal. There is no Inſtance of ſuch Pre- 

ſcription, but of Wood, but one, 1 No. Abr. 654. Kidden 

and Edwards, Wood was only tithable by particular Cu- 

ſtom till the Canon of $7radford, 17 Hd. 3. becauſe it is not 

- annually renovant, (. c.) not producing annual Profit; where- 

fore Conſultation was awarded, 


Ning verſus Burdett. 
F the Jury cat and drink at the Charge of the Party for vide 2 Cr. -1. 
whom the Verdict is found, it avoids it; but if at their! Vent. 123. 
own Charge, they arc only fincable, 


Lloli * he Seſſions cannot indict for Petty Treaſon. 
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Tho' the Commiſſion of Bankruptcy be taken out of 
Chancery, and you muſt apply there for ſuperſeding it, yet 


all Miſdemeanors in the Executing it are conuſable here, 


Coniers verſus Manucapt of Rawlins. 


Bail pleads GEE RF, fac againſt Bail; they come in and plead, that 
Payment be- before the Return of the ſecond Sci” fac' the Defendant 


fore the Re- ; 3 1 : X | ; 
turn of oe . in the original Action paid the Money; to which the Plain- 


cond Ser? fac, tiff reply d; and inſtead of the Defendant concluding to 
and ill; for the Country, an Iſſue being tender'd, concluded with an hg; 


page paratus eſt verificare ; whereupon the Plaintiff demurr'd. Pe- 


before ſuing C7”; Bail may plead Payment by Principal; but it muſt be 
the firſt Se jn a right Manner, which is not done in this Caſe, becauſe 
Poſlea Mich, the Recognizance was broke before the Suing the firſt $7” 
10 W. z. The fac; and therefore pleading Payment before the Return of 


| King w. Moor. ; 3 I 
Nick 13 W. z. the ſecond has not a Colour of a good Plea. Whereupon 


Dom' Rex g. Shower urg'd, that the Plaintiff could not have Judgment; 


Love. becauſe he prays Execution de debito & dammis, whereas 


it ſhould have been de damms only; for the Recognizance 


in the King's Bench being not in a Sum certain, there can be 
no Debt created in the Bail thereby. Per Caur': We will 


On 464, reject de debito as Surpluſage; wherefore let Plaintiff have 


: Go. 171. Judgment; after which Defendant brought a Writ of Error 


x Vent. 38, returnable in Cam Scacc; but on Motion Plaintiff had 
109. 

Cro. Car. 300. | : 5 
Hob. -2. on a Sc fac” againſt Bail there. Ante 106. 


Anonymus. 
Inquiſition be. QI R Bartholomew Shower moved to quaſh an Inquiſition 
fore a Coro- 9 taken before a Coroner, whercon the Jury find, that a 
ner, certe cre- 


 dimus ill, 
and therefore it was quaſhed, 5 


Bands and Bodiner; and Stone and Bodiner. 


urch. 376, [P ROVER; Defendant pleads he was an Attorney of 
3 of the Com B. and fo pleads his Privilege. Plaintiff re- 


0 2 ſb 0 at 4 


Leave to take out Execution; for no Writ of Error lic, 


Poſt in the Highway was anica cauſa movens ad mortem; 
ſhould be and he excepted to it, becauſe it was Nos certe credi- 


plies, that at the Time of Exhibiting the Bill he was 1 
: 3 Io: 
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Cuſtodia Mareſch at the Suit of J. S. and that the Defen- 
dant was delivered out upon Bail; ſper quo the Plea be- 
tween them not being determined, Plaintiff according to 
the Cvſtom of this Court, Time out of Mind, filed his 
Pill, as it was lawful for him to do; whereupon the Plain- 
tiff demurr'd. And per Cur, the being in Cuſtody of Mareſch' Being in Ca- 
does not hinder a Man of his Privilege: The Court indeed e pony 
in 27 H. 6. 6. were of Opinion, that if he be actually in Cu- Bail fled, un- 
ſtody of Mareſch', he cannot be ſued in any other CLOUrT 2 08 08 neal 
and if he be, a Swperſedeas ſhall go; but this was only for ea 
© the Privilege of the Defendant. The only Privilege, which Attorney of 
' Plaintiff has, is juſt to ſuc him while he is there; but if De- Þs Privilege. 
| fendant has Privilege not to be ſucd there, he may have the 13 W. 3. Wil 
Advantage thereof. In this Caſe, it does not appear but that the braham «. 
Doefendant may have Privilege againſt him who firſt brought £9 
| him into Cuſtody of the Mareſch'; and if fo, it is ſtrange 
he ſhould-not have it againſt the Plaintiff that grafts there- 
upon: If indeed he had ſubmitted himſelf in the firſt Action, ante p. 102, 
to the juriſdiftion of the Court, he ſhould not have his Pri- 
vilego in the other; but then you muſt have ſhewn it in 
| your Replication, and relied upon it as Matter of Eſtoppel; 


— 
—_— 


Which having not done, we muſt allow Privilege. 

Eioctment on a Demiſe by a Corporation aggregate; Ee&ment. | 
Verdict pro Over in C. B. Error brought, and objected, that 3 
the Demiſe is not ſet forth to be by Deed; Jud affir; for and Ouſter, the 
Demiſe is confeſs'd to be good by confeſſing Leaſe, Entry werf. OMe 
and Ouſter; and Jury could never have found for Plaintiff, if — 
there had not been good Demiſe, * 


King verſus Shaw. 


NM Undamiui to reſtore Shaw to the Place of one of the Bur- Mandan. 
| geſles of Hilion; and after Argument on both Sides, Capie, 
a peremptory Mandamus was granted; becauſe the Crime, isr 


| emoved is 
for which they remov'd, was not well alledged in the Re— 2 let 
F | 5 | 1 . forth, peremp- 
: turn. | tory Manda- 
| mus ſhall go. 


King verſus Clerk. 


| AT Corpus to the Keeper of Newgate to bring up Comb. 411. 

. the Body of J. C. committed for not taking upon him- A Commit. 
| — | 228 | ment by the 
Court of Aldermen, returned to be to 
an Officer of the City. Ante p. 75. 


the Keeper of Newgate ; not good, without ſaying that he was 
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ſelf the Livery of the Vintners Company; and Keeper of 
Newgate return d, that City of London is an antient City, 
and that Time out of Mind there have been ſeveral Com- 
panies, Guilds and Fraternities within the City, among the 
reſt the Company of Vintners; and that they had Time 
out of Mind uſed to chuſe out of the Freemen certain 
Perſons, who were to take upon them the Livery of the 


ſaid Company; and that there has been, Time out of 
Mind, a Court held before the Mayor and Aldermen of 


that City; which Court has the Government of all Com- 


panies; and that upon Complaint made before them, by 
the Maſter and Wardens of any Company, of any Perſon 


| duly choſen on the Livery that did refuſe, Gc. that the 


of Law. That Cl. was duly choſen a Liveryman, 6c. and 
that the Court of Aldermen, by a Warrant in Writing, did 
commit him to me, the ſaid Keeper of Newgate quouſque, 


Court of Aldermen uſed to commit ſuch Perſons fo refuſing 


to the Sheriff, or ſome other Officer of the City, quorſque 
conſentiret & declararet, that he would take upon himſelf 
the ſaid Office, or otherwiſe be diſcharged by due Courſe 


Gc. Per totam Cur, the Cuſtom is good. But becauſe it 


did not appear on the Return, that the Keeper of Ne 


gate was an Officer of the City, to which the Commitment 
muſt be, according to the Cuſtom, therefore he was dif- 


charged. And Holt took this Diverſity, that where it ap- 


pears that the Perſon, to whom the Commitment was 
made, was an Officer of the Court, as the Marſhal here, 


or the Sheriff, in Caſe of Commitment by Juſtices of Oyer 
and Terminer, there needs no Averment of ſuch a Perſon 


to be a proper Officer: But here it does not appear, that 


the Keeper of Newgate is a proper Officer for the City cf 


Vide Poſtea 


Paſch. 13 


W. 3. Wil 
mot v. Tiler. 


London, attendant on that Court; we know the Sheriffs of 
London are Keepers of Newgate, and that all Perſons in 
Cuſtody of Keeper of Newgate are in Cuſtody of Sheriffs; 
but we cannot judicialiy take Notice of it. So on the Sta- 
tute of Recuſants, which forbids a Recuſant convict to come 
within five Miles of London, which ſends Members to Par: 
liament ; and the Commitment was for coming within five 


Miles of London; and it not appearing that London ſent 


Members to Parliament, on the Return, the Return was 


ill, and Party diſcharged ; tho' every one knows T,07:d6 
does ſend Members to Parliament. 


2 | | Kins 
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King verſus Bernard. 


Ndictment at the Seſſions of the Town of Southampton ; Skin. 65g, 

that at the General Quarter-Seſſions for the Town and Comb 41% 

| | » | 1 A F the Cit Conſtables ar 
County of Southampton, Sept. Tho. Bernard o Y Common Law 
Grocer, then and there reſident, was by the Mayor, Bailiffs ae to be e. 
and Burgeſſes of the ſaid Town, debito modo ſecund' conſne ing ik 75 
tndinem ville electus to be Conſtable for the Year enſuing, Default there 
- whercof he had Notice the 4th of October, and ad tue & of at the She 


| , 7 TS JF 3 riffs Torn. 
ibidem reguiſit fuit, by two Juſtices of the Peace, ad præ- By Gem 


fand Sacramentum Officii ſui preditti; but that he not mind- Corporation 


ing his Duty praditto quarto die Ottob', ud, ad diem exhibi- owed 8 5 
tibi bujus bill, obſtinately refuſed to take upon himſelf the gat mut be 
ſaid Office. Defendant demurr'd ; 1ſt, Becauſe by Common by Cuſtom, 
Law Conſtables were only choſan by Lects, and in Default e nag be 
of them, at the Turn; and if there be a Cuſtom in a Cor- eee 
poration to chuſe them otherwiſe, it muſt be averted, that 
they had ſuch a Cuſtom im memorial; it not being ſufficient 
to ſay debiro modo ſecund Conſuetndinem. 2dly, Suppoling 
ſuch a Cuſtom in a Corporation to chuſe them otherwiſe, 
it can only bind the Members, and not others; and there- 
fore they thould have averr'd Bernard to have been a Mem- 
ber. 3dly, Suppoſing him to be duly elected, it doth not 
appear but that he took upon him the Office; for Notice 
of his Election and requiring to take on the Office was on 
the 4th of OF7obcr, and the Refuling is laid to be on the 
_quarto die TT EE VVV 8 
Per Cur': The laſt Objection is material; for he might 
have taken the Oath the 4th of Ottober, which would have 
been an Aſlumption of the Office after which he is only 
indictable for a ſpecial Neglect, (7. e.) the Neglect muſt be 
ſpecially laid. As for the ſecond; ſuppoſing ſuch a Cuſtom 
within a Corporation, they may without Doubt not only 
meddle with their own Members, but alſo with the Re- 
ſiants within their Precincts. But the firſt is moſt conſfider- 
able. At Common Law they were elected at the Leets, y... 8 Co. 
and in Default, at the Sheriff's Torn, the Leet of the County. 5 
But by Cuſtom, a Corporation might chuſe its own Officers; 
and this Cuitom was reaſonable, becauſe when an incorpo- 
rate Town hath the Government thereof committed to 
them, it is but reaſonable they ſhould chuſe their Officers 
that are neceſſary to ſecure the Publick Peace; but then it 
ſhould have been particularly ſet forth, which is not done 
herc. Judgment ide pro D 


38. a. 


King 
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King verſus Morgan Rees. 


Comb. 417. „ gre to the Archdeacon of Cardigan, to ſve = 
Carth. 393. Morgan Rees Churchwarden, ſetting forth a Cuſtyy 
$ Mode 325. therein by the Pariſh to chuſe a Churchwarden, and thy 
den choſen by according to the Cuſtom they had choſen, &c. Archdeace; 
the Pariſhcan- return d, that they had ſuch a Cuſtom, and that Rees ws 
and being ap. lawfully choſen ; but that it was proved in the Archdeacon: 
pointed by the Court, that he was a poor Dairy-Man, and Servant ; an; 
Paneer that he had no real Eſtate, or perſonal one, and was unt 
him, for the Office, and that therefore they diſcharged him 
and then he certifies to the Court, that being Pamper lat; 
ius & ſerous, and minus habilis & idonens ad exequendy 
Offcium pred', he could not ſwear him. And per Cur, 
peremptory Mandamus was granted: And per Holt; he i; 
a "Temporal Officer, and the Goods of his Pariſh are in hi. : 
Cuſtody, and he may have Treſpaſs for them; and the, | 
are by Law a Corporation: The Pariſhioners may tru} 
whom they pleaſe, if he be inſolvent, but it is at thei: 
Peril. The Canon ſays, the Miniſter ſhall chuſe one, that 
is only by Cuſtom where they have ſo done; and the Canon 
only confirms that antient Uſage, and that was at firſt by 
ume Compolition; nf „% 


325 „ ð , ͤ 5 RS 


Per Holt : If a Record comes here out of the Mar ſpalſoa 
you cannot have Execution larger than the Marſbalſea 
but if by Writ of Error, you may have Execution on th: 
Affirmance of the Judgment all over England. 


Hooper verſus Pierce. 


Comb. 418. EBIT upon a Bond to ſtand to the Award of two; 
Award of all and if they could not agree, to nominate an Um- 
Tinte tende pire; and Submiſſion was of all Actions, Suits and De 


Award, good, Mands to the Time of Submiſſion. Defendant pleaded end 
Award made; Plaintiff in his Replication ſets forth an A 
ward made by the Umpire, iz. that they ſhould mutual) 
releaſe all Demands to each other to the Time of Umpirage, 
and aſſigns a Breach : Defendant demurs ; and it was ot 
_ jected that this Award was void, becauſe Releaſes arc ap 
pointed to be made of a Time out of the Submiſſion. Sed 
Per Cur: Tho! antiently ſuch an Opinion might lee 
: > | tain 6 


Act; but conſidering the Length of his Impriſonment; his 


82 
— 
”- 


RES 


/ 


tain'd, yet for a long Time ſuch an Award has been held 
good ; and that for two Reaſons; 1ſt, It ſhall not be intend- 
ed, unleſs the contrary be ſhewn, that any other Matter 
arofe between the Submiſſion and the Making the Award; 
and if Mo Matter did ariſe, the Arbitrator has awarded no 
more than he ſhould do; and ſince that a. ſecond Reaſon 
has been added, that ſuppoſing other Matters to have ariſen, 
vet as to that the Award is void; the general Words being 
to be expounded of all Matters in Controverſy at the Time 
of the Submiſſion, and as to other Matters ariſing ſince to 
be void; and if in ſuch Caſe the Party ſubmitting to the Ante p. s: 
Award ſhould make a Releaſe to the Time of the Sub- 


miſſion, it would be a good Performance of the Award, 


Jud pro Quer. 
King verſus Tumock. 


Ndictment for an Offence ad Generalew Sefſronem, without whe à Sta. 


ſaying Generalem Onarterialem, in a Caſe where the Sta- tute appoints | 


tute appoints it to be at the General Quarterly Seffions ; 2 fg 
and quaſh d. BR neral Quarter 


S Mon', an Indictment ad Gene)” Seſſionem is ill. 


Ling verſus Comit Ailesbury. I 


E L of Ailezbury moved to be bail'd, and ſeveral Ferien baild | 


Reaſons urged by Counſel ; but they bail'd him by , ont ot 


== n | it O nary Power of 
Virtue of the diſcretionary Power the Court has, without the Court. 


any Regard to its being in or out of the Habeas Corpus > Ge * 
a 8 | Comb. 421, 
Indiſpoſition of Body; and that Coodman, who was ſworn 
to be a material Evidence againſt him, was here in Eug- 

tand ſeveral Months after my Lord's Impriſonment; and 

mat 1 all that Time he was neither indicted nor pro- 
ſecuted. N e 


Gale verſus Ewer. 


IB EL by a Parſon in the Spiritual Court on the Sta- Tithes. 


1. tute of 2 Fd. 6. for not ſetting forth of Tithes; con- Canb. #2 
| liſting of various Articles. Defendant not appearing was Carter 143. 
| | | my 3 It is not ne- 


ceſſary to give the Parſon Notice of Setting out of Tithes, 


Hh excommu- 
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excommunicated for it, and now pray d a Prohibition; be- 
cauſe one of the Articles was for not giving Notice of the 
Setting out of Tithes. Per Cur : Let it go; becauſe 3 
Pariſhioner is not bound either by Common La or Sta- 
tute to give the Parſon Notice of the Setting forth; and 
ſo went quoad extraponendo Decimas. | 


King verſus Keat. 


« Mod. 287. E have conſider'd of the Fact, and the whole Re— 
Comb. 406. cord; and as to the Indictment on the Statute of 
Lade Stabbing, that is apparently vicious; for the Indictment is, 
Caſe, but no that he drew his Sword and ſtabb'd James Fells, he not 
Reſolution. having firſt ſtruck, without ſaying any Thing of a Weapon 
1 drawn, and concludes contra formam Stat ; for which Rea- 
not having ſon let it be quaſhed, Then as to the Indictment of Mu 
3 der at Common Law, it is Nonſenſe in the n Jane, htl, 
* any Thing it ſays, that the ſaid J. K. made an Aſſault on James Il ell, 


of a Weapon and the ſaid F. Keat præfat Jacobum Nells with a certain 


daun, ill. Sword of the Value of 5 5. which he the ſaid 7. K. in his 
Al cght Hand had and held, Prefar Facobum Wells pupagit 6 


percuſſit, wherein there is a prefat' Facobum Mells too 
much, and ſo is Nonſenſe. Then there is another Thing 
which is very odd, tho' it may not be Error, becauſc 


it may poſſibly be a ſufficient Deſcription ; the Indictment 
ſays, he gave him a mortal Wound /atitudinis unins pollicis, 
and profunditatis in & per corpus; let it be quaſh'd. And 

he was bail'd to appear at the next General Gaol-delivery 


for the County of Vitis. 


D F 
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| King verſus Greenvelt. 


by the Cenſor. of the College of Phylicians, pro 
ald praxi in the Year 1692. chiefly becauſe this 

| Offence is pardoned by two general Acts of Par- 
The Counſel for the College infiſted, that tho' 


releaſe any private Right: That this Penalty pro mala 
praxi was not only a publick Infliction, but alſo a Satif- 
faction in Part to the Party. But ſuppoſe it were only a 
publick Puniſhment; the King having granted the Fines to 
the College, he could not by the Pardon deſtroy his own 


Grant; and therefore that theſe Fines remain notwithſtand- 
ing. But per Cur ſeriatim, The Penalty pro mala praxt is only 
a a Satisfaction to the Publick Juſtice, and not to the Party 


who had his Action on the Caſe ; and that whenever a 
Crime is pardoned, all the Effects and Conſequences thereof 


are diſcharged : That when an Act of Parliament appoints a p 


Fine for a publick Offence, ſuch Fines of common Right 
belong to the King, unleſs they be otherwiſe particularly 
diſpoſed: That the King, by granting away his Fines, does 


not extinguiſh his Power of Pardoning; for that would be 


an Extinguiſhment of his Prerogative by Implication ; and 


Power of pardoning being inſeparably annexed to the Crown, 
and not grantable over, the King therefore pardoning this 


| Offence before the Fine actually impoſed, whereby an In- 
_ tereſt would have veſted in the Grantee, the Offence was 
| thereby gone, and thereby the Penalty depending thereon 
diſcharged. The Priſoner was diſcharged. 5 
N * Reynolds 


OTION to diſcharge Dr. Greenoelt, committed Pardon. 
WhereaCrime 
pardon'd, | 
all the Effects 
and Conſe- 
quences there- 
of are alſo 


General Pardons pardon'd all publick Offences, yet it did not diic 


Co. 47. 4. 
Co. 13 


y. 249. 


harged, 
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Reynolds verſus Cray. 
Salk 70. S. C. N AOT ION for an Attachment againſt the Defendag: 
1 W Oe for refuſing to perform an Award by an Umpire, 0. 
chel u. Harris. a Submiſſion by Rule of Court, which after ſome Diſpuy, 
Award by was referr'd ; wherein it was held and agreed per Cur, thi 
fore Khe' Time i the Submiſſion be to refer the Matter in Controverſy tg 
of the Arbi- Arbitrators, and if they do not make an Award by ſuch ; 


trators is en. Day, that they ſhall make an Umpire; that there the Ar. 


pired, is void. 


bitrators cannot chuſe an Umpire till the Day be paſt fo 
the making their Award; and when they have choſen one 
generally, they cannot after chuſe another, becauſe they haue 
executed their Authority: But if they chuſe him condi. 
tionally, that he will accept it, and he refuſes, they may 
chuſe another, becauſe they never executed their Authority, 


_ Hallett verſus Birt. 


Mod. 2:2. JF Reſpaſs for taking his Cattle at Bemiſter in Clonceſter- 
N ſhire. Defendant pleads Not guilty as to all but three 
AIK. 580. 


Canh 380. Cows; and as to them he pleads, that the Hundred o 


| Skin. 6 5. Bei ſter is an antient Hundred, and that long before thc 


Hundred _'T'reſpaſs committed, the Biſhop of S. was ſeis d in Fee, in 


rage ghd Right of his Biſhoprick, of the ſaid Hundred; and that he 
Pplevinsin and all his Predeceſſors, and thoſe whoſe Eſtate he hath, 
COLL OE. had Time out of Mind a Court therein, for all perfonal 


ther can do Actions under 404. and of Replevins in the Hundred, to be 


there. held before the Suitors thereof, from three Weeks to three 


Weeks; and that Time out of Mind the Biſhop and all 
thoſe, Oc. or their Stewards, on Plaint made to them, or 
their Stewards, in the ſaid Court, or out of Court within 


the Hundred, of any unjuſt Taking and Detention within the 


ſaid Hundred, have uſed to make Deliverance thereof. That 
the Biſhop of S. conveyed the faid Hundred to C. V. Eſq; 


who made H. S. his Steward; and that after this the Plain- 
tiff cepit & imparcavit three Cows of one 4. who there. 


upon complain d to H. S. and finding Pledges de proſequend 
& returno habeud, H. S. by a certain Warrant under his 


Seal, directed to the Bailiff of the Hundred of Bemiſier, and 


the Defendant, commanded them to take and replevy the 


faid Cows; by Virtue whereof he took and carried them 


away; which is the ſame Treſpaſs; abſque hoc, that he b 


4 


guilt), 7 


W  <  ©\*. 


A Term. Paſch. 9 W. III I i — = 4 


guilty aliter aut allo modo. Plaintiff demurr'd, ſhewing for 
Cauſe that it amounted to the General Iſſue. And per Cur”. 
it does amount to it. As to ſpecial Pleading, we take this 
Rule; that wherever the Defendant ſheweth a Cauſe of Ac- 
tion in the Plaintiff, either expreſs or implied, and confeſ- 
ſeth and avoideth it, it is a good Plea; for by Confeſſion Aue p.97 
and Avoidance, he confeſſeth the Plaintiff hath Cauſe of Ac- 191 
tion againſt him, were it not for ſome ſpecial Matter in = 
Law, by which is not meant a Queſtion in Law; but a Haniſon . 
Thing which in Law avoids the Cauſe of Action, as Sale in 3 uy 
Market overt, and without leaving a Cauſe of Action, it W. z. Pleas 
weill amount to the General Iflue ; and this is the Reaſon mour v. John 

of Colour. Now here the Defendant hath ſhewed that the Pr. | 

Cattle were not the Plaintift's, but that he took the Cattle 

of a Stranger, and 7mparcavit, whereby they were in cu- 

ſtodia legis ; whereas if he had ſaid cepit & detinuit, it 

might have been probably well enough. Then ſuppoſe the 

Hundred- Court might hold Plea of Replevin, which is hard 

to imagine, yet it muſt be as a Court. The Sheriff, before 

the Statute of Marlbridge, could not grant a Replevin out 

of Court, much leſs a Hundred-Court, or Court-Baron ; 

and that enables only the Sheriff to replevy out of Court; 
and how can a Thing be grafted on ja Preſcription, which 

| had its Original by Act of Parliament. Jud pro Over. = 


Duke of Norfolk verſus Alderton. 


C Candalum Magnatum laid in Middleſex, and Motion Poſtea Paſch. 


O made for changing the Venue on a common Afrdavir. 22 W. 3: 
But Court refuſed it, and ſaid they would not, unleſs upon Dr v. Shall- 
ſpecial Reaſons. EO ns eee roſt 


Bennet verſus Talboys. 

1 . ED Salk. 212. 

9 Reſpaſs for Breaking and entring his Cloſe, and tread- 5 Mod. 307. 
1 ing down his Grafs, &c. necnon in eodem clauſo ve- 8 1 

i Narus funt, Anglic e did hunt, eodem defendente exiſtente ar- Dede 

 Tifice inferiore, Aung an inferior Tradeſman, viz. pannario, Puke aur one 


Te | . 2 Statuti, where 
contra pacem & contra formam Stat. Verdict on Not fome Things 


guilty pro Quer; and moved in Arreſt of Judgment, that are within the 
the Conluſion of contra formam Stat goes to the whole 2% undo. 

Count, and Part of the 'Freſpaſs contain'd is not forbidden good, for as 
by any Statute, wherefore the whole Count is void ; and choſe which 


11 . are not, "tis 
- It Surplulage, 
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n good, for as to 
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it was anſwered, that there were three ſeveral Treſpaſſe, 
laid in the Count, which are diſtinct from each other, and 


fo many ſeveral Counts; ſo that contra forma Stat gots 


only to the later, to which it is annexed. And Holt faid 
if an Act of Parliament increaſes a Penalty, or deprives a 
Man of any Benefit which he had before at Common Lau, 
then if you count on the Statute, and do not bring you, 


ſelf within it, and conclude contra formam Star, it is naught, 


And if there be no Act of Parliament at all, and you con- 
clude contra formam Stat, it is only Surpluſage; ſo is /a 
and Richills Caſe, 1 Vent. 103. But now the Queſtion {x 


here, what ſhall be done on an A& that gives an Increaſe 


of Coſts, wherein it only reſtores the Common Law, which 
was taken away by 22 (7 23 Car. 2. In this Count are ſeve. 
ral Treſpaſſes alledged, the later whereof is only within the 
Statute, and the Concluſion of the Count is contra forma, 


Gc. which tho in Grammatical Conſtruction it goes to tl: 


whole Count, yet in Law goes only to the Hunting not dul, 


qualified; and why may we not apply it only to the late; 


Part, and reject it as to the reſt as Surpluſage; as was done 


on an Indictment in the Caſe of Page and Harwood, Ally 
43, 44. Jud pro Quer. And that ſeeing the Hunting and 


Vide 1 Vent. 
249. | 

2 TEC.YE- 
3 Keb. 219, 
3 | 

1 Vent. 127. 
In Replevin, 
Property in a 
Stranger a 
good Plea in 
8 


Vide Mich. 
2 Ann. Preſ- 
grave and 
Saunders in 
B. R. ace. 
2 Cr. 519. 
Cro, El. 896. 


turn. 
* 


Breaking the Cloſe cannot be ſeparated, the Plaintiff ſhall 


have Coſts according to the new Statute. 


| Parker and Meller. 


5 Eplevin ; Defendant pleaded in Bar Property, at the Time 


himſelf, and fo prayed a Return; Plaintiff demurr'd. Per 


Cur”: Property without Doubt may be pleaded in Bar of the 


Action in Replevin; and if it be in the Defendant, he may 
pray a Return; but if it be in a Stranger, unleſs he hath 
the Cuſtody by Bailment, and ſo makes a ſpecial Avowry, 
it is a Queſtion, whether he can have a Return. But after- 


wards this Term, adjudg'd the Plea was good, tho' he had 
made no Avowry at all, becauſe he had the firſt Poſſeſſion; 
and it was not reaſonable the Plaintiff ſhould retain, having 


no Property; and fo adjudged that be ſhould have a Re- 


o 


Nn 


of the Taking, in a Stranger, and not in the Plaintif 


— I Er I I 
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King verſus Page, Ingram & al. 


INdictment for a Riot, a Calendar Month and a Day after S, 3 
Riot committed, before Juſtices of Peace per Sacrament” Riot, Aller 
Mode ciin, Gc. Pro Domino Rege præſentatuim exiiſlit. his Inquivition i. 


5 RE 6 »* an eee the 
Indictment was on the Statute of 13 FH. 4. c. 7. and reſolved. Aer org 


tut where the Inquiſition was on View, there tlie Sherifl be nrofent ; 
muſt be preſent - but not where the Inquiſition or Indict- w_ Wwe on 
ment is after the Fact committed. 20%, The Statute is fakten t 
only Mandatory to the Juſtices, under a Penalty, to make ter a Vlontk, 
Inquiſition within a Month, but docs not prohibit the Doing 

it after the Month, which they may, if they will, lawtully 
do. 3dly, This being a ſpecial Inquiſition, it is always 7 

#)0;:in0 Rege; but if it be at the Aſſizes, or before Juſticas 

of Oycr and Terminer, then it is pro cor porte Comitatil.r. 


Head verſus Tyler. 
J 0 's 7. If there be a Copyhold Eſtatèe for Life, Re- 1 Saund. 151. 


mainder to B. if Tenant for Life forfeit, it is not Pœrteiturc cr 
ſuch a Determination as to let in the Remainder; but the Tenant for 


Lord ſhall enjoy it during the Life of Tenant for Life. Life of a Co- 
| N e 8 | Py hold, for 


the Benefit of the Lord. : 


Cholmely verſus Bloom. 


EBT againſt the Defendant iz Cuſtodia Mareſch', on; Mod. 335. 

g a Bond made at Cheſter; the Defendant pleaded he ey: $02. 
was, at the Time of exhibiting the Bill, an Inhabitant and mun be fworn 
notoriouſly converſant in the County Palatine of C. viz. at to, but à Pica 
 Nantetch ; which Plea the Plaintiff apprehending to be Fen yur 
foreign Plea, he ſigned his Judgment, becauſe it was not nx. 
worn to; and Cheſhire moved to ſet the Judgment aſide, 
boecauſe it was not a foreign Plea; for Pleas to the Juriſ- 

diction of the Court are not ſuch; as Pleas of Ancient De- 
meſnc, Privilege, (5c. and therefore are never ſworn to. But 

a foreign Plca is where the Defendant carries the Action out 
= of the County where the Plaintiff had laid it; if the Action 
be tranſitory, there, if Defendant carries it into another 
County, the Plea is naught, except in ſpecial Caſes; but if 
the Action be local, the removing it into another County, 
than where the Plaintiff had laid it, it is properly a foreign 
Plea 5 


feiture of 
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Plea; which is not done in this Caſe; for here the Agic, 
is laid in Cheſhire, and the Defendant doth not in his Ple 
remove it from thence. Yo Cur concefſit ; and Judgme; 
{et aſide. 


Sheppherd verſus J. aylor. 


Difrincasis L RR OR in Replevin for taking fix Pewter Diſhc; 
wy * Defendant makes Conuſance, that a Judgment was had 
mem i in a Court-Baron againſt the Plaintiff; and that a Lepa 
Court- Baron, facias iſſued out againſt him; upon which he took the Pere: 
and not a Le. Diſhes; Plaintiff demurr'd, and had Judgment; and it wa: 
Vari, Without | TI . . 
Particular Cu- now affirmed : Becauſe a Diſtringas is the Execution on 
om. Judgment in a Court-Baron ; and not a Levari facias, with. 
out a particular Cuſtom alledged, which is not done: And 
the Avowant ſhould not have begun with the Judgment 
firſt, but have ſhewn a Plaint enter'd, and ſwperinde tale 


Proceſſum fuit ; and ſo Judgment againſt him, 


Earl verſus Plummer. 


EBT by a Sheriff, for his Fees for Executing an Ja 
' tendi facias returnable quinque Paſch'; wherein he 
declared on a Statute made 29th of October 28 Eliz. De. 
fendant demurr'd to the Declaration; 1ſt, Becauſe there? 
no ſuch Return as quingue Paſch'. Sed non allocatur, be- 
cauſe at moſt it is but an erroncous Writ ; and if the Party 
himſelf will take out ſuch an erroneous Writ, he ſhall not 
under Pretence thereof cheat the Sheriff of his Fees. 24, 
Becauſe the Seſſion of Parliament did not commence on the 
29th of October, but on the 15th of Feb' following. Sed tots 
Cur contra; For as it was now made appear from a Copy 
taken from the Parliament Rolls, and from 1 Anderſon 294, 
295. The Teſte of the Writs of Summons of that Parlia- 
ment were the 15 Sept. 28 El. appointing them to meet the 
15th of Oclober following; and on the 8th of October the 
Parliament was prorogued to 27 Oftob,, and after to the 
29th of October; and then the Parliament was adjourn, 
but not prorogued till Febuary following. Jud pro Quir- 
2 


Fiſher 


125 


r „ 


Term. Paſch. 9 W. III. 1697. 
Fiſher verſus Pomfret. 
ER Car: A Bill of Exchange payable to a Man and 


his Order, or to his Order only, was one and the ſame. 


Ord verlus Howard. 


| Ji you plead Alienee in Bar, you muſt lay a Place where jc... lead. 


he is born; but if in Abatement, it is triable where the ed in Bar or 


| oa 1 Abatement. 
| Action is brought. 1 


Sir Roger Puleſton verſus Sir Peter Warburton. 


| 1 on a Demiſe made roth of April 1697. Ila- Salk. 48 
Lbendum from the 25th of M. then laſt paſt for five Years, 8 3. 
by Virtue whereof he enter'd and was poſſeſſed, till the De- Fiectment 
tendant April the 7th entered and ejected him; which De- brought on a 
wy 7 i f 5 * laſt: If: + Not guiltv; Verdict Demiſe bear- 
claration was of Trin. Term laſt; Iſſue Not guilty ; Verdict ing Date lub 
for the Plaintiff, on a Trial in Mich. Term laſt; and moved ſequent to the 


J 


in Arreſt of Judgment, that it appears in the Declaration, Fjectment, nor 


that the Plaintiff had no Cauſe of Action at the Time of de 
the Action brought; and it was now moved, that being 
a plain Miſtake of the Clerk, it was amendable; but e- 
ſpecially in Ejectment, which is a Creature of the Court's, 
ſet up to try a Title; wherein, according to every Day's 
Experience, the Defendant is changed, and ſometimes the 
_ Plaintiff, and ſometimes the Term of the Demiſe is enlarged; 
and the Court gave Judgment, they would have it amend- 
ed, if they could, but they were Judges of Law and not of 
Equity; and if ſuch Amendments ſhould be ſuffered, great 
Incertainties would be introduced; that if this be amended, 
the Nature of Declarations would be alter'd, and another 
Term would be counted on; and Judgment was now ſtaid: 
After which the Counſel of Plaintiff moved, that tho they 
could not have Judgment for the Recovery of their Term, 
yet they might for their Coſts and Damages, here being an 
Entry and Ouſter found, which is ſufficient to intitle them 
to that; as if the Term expires pending the Suit, the Plain- 
tift ſhall recover his Coſts and Damages, tho' not his Term. 
Sed per Cur contra; That in Caſe of Expiration of a Term, 


— — pPencling 


Poſtea Trin. 10 W. 3. Williams . Drury. 
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pending the Writ, the Court ſhall go on to Judgment, as 
to the Coſts and Damages; becauſe it was not the Plaintif' 
Fault that the Term expired pending the Writ, and hi; 
Writ is not falſified thereby; but that otherwiſe it is in thi; 
Caſe, becauſe here is no Term at all; and the Reaſon ot 

Damages in Ejectment is the Turning the Termor out of 
Poſſeſſion; and here it appears he had no Poſſeſſion at al]: 
After it was agreed by Conſent they ſhould amend, and that 
the Judgment be for a Security; and Defendant take a new 
Declaration; and Defendant to deliver Poſſeſſion, if Verdid 
be againſt him, and not bring Writ of Error. 


D E 


Term. Sanct. Trin. 


Anno 9 W. III. 1697. 


— 


— % £ 


nene Lydſton verlus Mayor and Baihffs of Exeter. 


Mandamus | | = 
OS Y HEY returned a Mandamas, and there was nei- 
Hand of the ther the Hand of the Mayor, or Seal'of the Cor- 
my ES | poration to it; and per Cur”, it is well enough with- 
5 | out it; before the Statute of York, the Sheriff need 


Poſtea Mich. not have ſet his Hand to any Return. If the Return be falſe, 
a you may bring your Action againſt the whole Body Poli 
rough of J. tick for making a falſe Return; and againſt a particular 
bingdon, Perſon for procuring a falſe Return. 

« 


Hodgeſon 


Term. S. Trin. 9 W. III. 1699. 127 


"dF 


Hodgeſon verſus Segrave. 


« RIT of Error on a Judgment in the County Pala- 1 
7 tine of Cheſter ; Plaintiff in Error delayd to bring Stant a Wrir 


of Execution, 


in the Record; whereupon the Defendant moved for a Rule ds prodoving. 
to bring it in, and for the Plaintiff to aſſign his Errors; or a Certificate 
'otherwiſe that they might return a Nopproſs ; to which the = * 1 
; 1 . ; | | 12 ne 
Court ſaid, that their direct Way was to take a Certificate og. chat 
from the King's Bench Office, that the Record is not come the Plaintiff in 
in, and on ſhewing thereof in Chancery, they will have a hand 
"Writ De executione judicii of Courſe. 5 tine of Cher 
, | | ter does not bring in the Record. 


Weſt and Cole. 


foe I Y Aſſumpfit, and Quantum meruit for Meat, pottea Mich, 
{| Drink and Lodging; and another 4ſſumpfit and Onantum 9. 3. Wett 
merit, in the fame Declaration, for Wares fold; Judgment 8 
by Default; Writ of Enquiry, and intire Damagcs given Writ of En- 
occaſioue præimuiſſorum And Judgment moved to be ſtaid; be- quiry intire 
cauſe in the ſecond Mumpſit and Quantiim mernit there is given, and fr 
no Averment i facto of the Value of the Wares, and fo Par of which 
is void, and for which no Damages can be given. A Cu- no Damages 
tum meruit for Wares ſold, without Averment de fatto of —— 
the Value, is naught ; but here being another Jump t Well ſhall be rejcct- 
laid, we will ſuppoſe all the Damages given for that, and g' Supt 
- reject the other as Surpluſage. e | | V 


Carole) verſus Blewett and Wolf Vicecom Midd. 
ACTION ſar Caſe for a falſe Return of Nulla brud pages pd 


£1 for H' fa, when there were Goods ſufficient; and the 12 W. 
Plaintiff declared on a Judgment iz Communi Banco, and Freeman v. 


1 iy | » 8. Bluet, acC. 
on Evidence produced a Copy of a Record Mich. 8 M. Nonfuit notte 


Wherein was writ in the Margin Cook, (Who is one of the be (er aſide, 
Prothonotaries of the Common Pleas,) but there was no 3 Len 
Placit' coram, &c. at the Top; for which Omiſſion the De- 
fendant inſiſted that there was no fair Copy of a Record; 
that it did not appear who this Cook was. That the Plain- 
tiff declared of a Plea held before Sir &. Tre „and it did 
not appear that the Record produced by him was ſuch a 
one ; and of that Opinion was Holt, who tried the Co. 
ns Which 
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which the Plaintiff perceiving was Nonſuit ; and now the 
Plaintiff moved, tho' in Stritneſy he ſhould begin agaiy 
yet it being a hard Caſe, that the Nonſuit might be fl 


alide, and they might try it de 20v0; & per Holt, fy. 


merly, and eſpecially in Twiſden's Time, if you had d. 
clared that ſuch a one was impleaded in the K. B. 50 


billam, if you had produced the Plea-Roll, wherein it! | 


entered, that Memorand' ſuch a one came & obtulit billy, 
this was not adjudg'd {ufhcient, unleſs you had alfo prody. 
ced a Copy of the Bill on the File, for Want of which 


there were frequent Nonſuits; tho' I could never be « 


that Mind; and have on Debate ruled a Copy of th; 
Plea-Roll to be a ſufficient Proof of the Bill. But in thi; 
| Caſe the Defendant would not Conſent ; wherefore Cour: 
ſaid, they could not do it; when he had, by his voluntary 
Act, put himſelf out of Court, they could not, by th: 
own Authority, bring him in again. 


3 King verſus Melling. 

5 Mod. 348. | „„ | | 

New Trial not 5 5 1 VVV 
grantablezaſter & New Trial was never granted, after a Trial at Bar, 
e I purely for going againſt Evidence; except once in 


gainkt Evi King James's Time; but they are often granted for ſpecial 


_— Reaſon, as Misbehaviour of Jury, or ſome other Miſde- 
on 1V11SDENaV1- N | | | | h 


dur af the fury, icanor. Ante 93. 


Craſcot and Warren. 


P ument and ſpecial verdict; the Cauſe was this: A 


Man poſleſs'd of a Term deviſed it to Infant in Feu. 


tre ſa mere, if it ſhould be a Son; and if it ſhould be 4 


Son, and die during his Minority, then he deviſed it to his 


Grandſon ; after which he died, leaving his Wife Executris, 


and the Child was after born, and proved a Daughter ; and 
it was adjudged, without Argument, that the Executrix, and 


not the Grandſon, ſhould have the Term ; becauſe the Grand- 
don was not to have it, but upon a precedent Contingency, 
#12, the Birth of a Son, and his Death in his Infancy, which 


Condition muſt be firſt performed; and it appears plainly, 


that the Intent of t 
it otherwiſe. 


Baco! 


he Teſtator was that he ſhould not have 


— 


— 
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Bacon verſus Debarry. 


EBT on a Bond conditioned, that the Defendant, San es 
on Behalf of De Ruiter, ſhould ſtand to the Award Skin. 679. 
of C. and M. of all Matters between the Defendant, as At- Cant 413: 
torney to De Ruiter, on the one Part, and the Plaintiff on Scbemithon to 
the other ; concerning certain Accounts between the Plaintiff Award by At- 
and De Ruiter. Defendant pleads no Award made; Plaintiff nd Mat 
replies and ſets forth an Award; which he ſets forth to be tomey. 
made de Premiſſis, which was, that the Defendant, on Be- 
half of De Ruiter, ſhould pay to the Plaintiff 45 J. 6 d. 104. 
and that after that the Plaintiff and Defendant, on the Be- 
half of De Rutter, ſhould execute mutual Releaſes to each 
other, ad ſum cornm alterius; of all Actions, Matters, Gc. 
concerning thoſe Accounts; and aſſigns a Breach in Non-pay- 
ment of the Money. Defendant demurs; and it was reſolved, 
1ſt, The Submiſſion of the Debt is good; for the Defendant 
puts himſelf in the Place of De Ruiter, and is bound to 
perform the Award. 2dly, That this Award is a void A- 
ward, becauſe not mutual, but of one Part only; for firſt, 
the mutual Releaſes are to be made between the Plaintiff 
and Defendant, where they ought to have been between 
the Plaintift and De Ruiter, or to be delivered to Debarry, 
for the Uſe of De Ruiter; for a Releaſe to Debarry can 
by no Means advantage De Ruiter; we would, if we could, 
have conſtrued it to be a Releaſe to Debarry for De Ruiter, 
but the Words ad nuſum alterius eorum exclude this Con- 
ſtruction. The laſt 'Time this Caſe was argued, Sir Barth. 
| Shower inſiſted, that tnis Award was good, if there had been. 
no Releaſes at all awarded, as to which there hath been 
ſome Doubt if ſvch Award be made de præmiſſis; which this 
is not. It is pleaded indeed, and averr'd to be de præmi ſis, 
but when the Award is ſet out, that ſays no ſuch Thing. 
But ſuppoſing it to have been made de premiſſir, yet when 
he comes and does not reſt on that, there is a void Thing a- 
warded on the Behalf of De Ruiter. It is plain, that the Ar- 
| bitrators did not rely on the Payment of the Money to be 2 Lev. ;. 
Satisfaction, but on the Releaſes too, which ſpoils the whole 
Award; and this is grounded on Capel and Holland's Caſe, Style 
44. Allen 10. 1 Rol. Abr. 254. and on Hall and Maſſye's Caſe; 
1 Rol. Ab. 254. If in this Caſe it had been ſaid, the Money 
ſhould have been paid in — of all Accounts; or 
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that they had examined all Accounts, and on ſtating there; 
there had appeared ſo much due to Bacor, and that they 
had awarded the Money to have been paid for all Account“. 
the ſubſequent Matter would not have vitiated it; as in th 
Caſe of Burbidge and Raymond, 1 Rol. Abrids. 255. There 
fore Jud pro Def + | 


Freeman verſus Bernard. 


{Salk.69.8.C. AT on the Sale of Hops. Defendant pleaded Sub. 


Carth. 378. miſſion to Arbitrators, who awarded, that cach Part 


Fou 44% ſhould relcaſe all Actions to each other; that he tender 


tual Releaſes, ſuch a Releaſe, and was and ftill is ready to releaſe, ang 

_ and nothing ſo prays Judgment ſi actio. Plaintiff demurr'd ; Queſticy 
L þ | 5 

Poſtea Mech. was, whether the Defendant's Plea was a good Bar: And 


1 W. z. Ano- Tſolt delivered the Opinion of the Court; and ſaid, there i; 


Ny mus, acc“. 


Vie 2 10.6, no Queſtion, but if they had awarded a Sum of Money to 


1 


5. be paid, or a Horſe, or any Thing in Satisfaction, the very 


awarding of this, tho not actually delivered, would have 


been a good Bar. But now in this Caſe there is nothing 
awarded, but only a Way and Means mutually to diſcharge 
all Actions: Now there is a great Difference between award- 
ing the Doing any Thing in Satisfaction, and the Awarding 
a Releaſe of an Action; for when a Thing is awarded to be 
done in Satisfaction, that raiſes a new Duty in lieu of the 
old one diſcharged; as if Money be awarded to be paid, 
Debt lies for it: But in the Caſe of a Releaſe, there is only 
a Method ordered to diſcharge the Action: If the Award it 
ſeif diſcharge the Action, there needs no Releaſe to be given, 
becauſe Action was gone before; but the Action being not 
diſcharged till the Releaſe comes, till it comes actually it 
cannot be a Bar. Jud pro Quer'. mo 


Bennojer verſus Brace. 


; $1333 T JOLT: This Caſe ſtands for the Reſolution of the 
Al 319. | ; ; oor te: 3 — = | . , 
Comb: 441. 1 1 Court, on a Motion: Treſpaſs againſt four; Verdict, 


_ Deathot one and Judgment for the Plaintiff againſt four; all four bring 
1 = * — g 0 
is in Error A Writ of Error after Judgment given; one of them dies 


mult be ſug: before the Record certified, and Plaintiff takes out a Capias 
geſted on the 


Roll, before ad fatisfaciend' againſt the Survivors: Whereon two Queſtions 


Execution can ha ve been; 1/7, Whether, if Judgment be had againſt two 


r 


* © — + 


hos * 


4 M_ETERez 
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Defendants, and one dies, Execution may be had againſt 
the Survivor without Scire fac; which we hold it may, | 
ſuppoſing it to be within the Year; becauſe there is no 
Change of the Record at all; and it ſhall not be intended 
there was a Releaſe to the Party deceaſed. 2d/y, Whether 
in this Caſe, when the Writ of Error abated by the Death 
of one of the Plaintiffs in Error, Execution might be taken 
out againſt the reſt, without appriſing the Court thereof; 
by the Writ of Error the Hands of the Court were tied up, 
ſo that they ought not to award Execution till they are 1a- 
tisfied their Hands are looſe. Now here is an Execution, 
without making this Matter appear to the Court, for which 
Reaſon it went out erroneouſly ; and therefore let per- 
ſedeas go quia emanavit improvide, Gc. | 


Prince verſus Molton. 


 C TION on the Caſe, wherein Plaintiff declared, that carth. 386. 

"A the 2d of Zuly 6 J/ilP he was poſleſs'd of a Meadow Salk. 663 
next adjoining to a River, and to another Cloſe contiguous to 8 

the ſaid River; which River, Time out of Mind, run through mages are gi- 
his Meadow to an antient Mill of the Defendant's, without ven tor what 
any Overflowing. That the Defendant the 3d of Auguſt oh 
6 /. extended and enlarged the Foundation of his Mill Ante p. 127. 
further into the River, whereby he ſo obſtructed the River, 
and exalted the Water, that it overflow'd and drown'd the 
Plaintiff's Meadow, per quod he loſt the Uſe and Profit 
thereof, from the aforeſaid 24 Day of 7uly to the Time of 
exhibiting the Bill. Not guilty pleaded, and Verdict for 
Plaintiff, It was moved in Arreſt of Judgment, that intire 
Damages are given to the Plaintiff, and from the 2d of Zuly 
to the 3d of Auguſt he had no Damages at all, by his own 

ſhewing ; and it ſhall not be intended, that the Damages 
given by the Jury are only for the Time after the 3d of 
Arguſt; tor the Damages ſhall be underſtood to be given 
not according to Law, but according to the Allegation of 
the Plaintiff, who layeth his Damage; as reſolved in Harbizz 
and Grreer's Caſe, Hob. 189. Moor 887. And firſt, all the 
Court, except Rookby, ſeemed to think it well enough; 

tor it may be the Plaintiff laid up his Meadow for Graſs 
from the 2d of Jy; but after Judgment was arreſted; for 

tho he might loſe the Profit from that Time, he notwith- 
ſtanding could not loſe the Uſe ; if he had not ſaid (Lum) 
| = „„ 
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they might have given Judgment for him; this Caſe is the 
very ſame with Harbin and Green. Judgment arreſted, 


— 


King and Jeriſon, and Inhabitants of Cheſterſeld 
6 Mod. 328. 


e ol Ae Boy was put out to a Barber for a Year to learn to 
Salk. On, | Shave, and to make Bob-Periwigs, according to Co- 
orgs 443- venants between the Barber and Sir Paul Fenkinſon, the 
Ke foghave Boy's Maſter, to which Covenant the Boy was no Party, 
there being no and adjudged this made no Settlement, becauſe it is no Ser- 
Covenants vice; he being no more than a Boarder there for his Edy- 
with him, . . hicl ſh II , ; k | 8 | 7 | | 
gains no Set- CatIoN, Which 1Na not make a Settlement. 
tlement. | 


Chickham verſus Dickſon. 


Prohibition E R Cr: If one be ſued in the Spiritual Court, tor 
may be ater L. an Eccleſiaſtical Matter, out of his Dioceſe, it is tov 
appears on the late to come after Sentence for a Prohibition; becauſe the 
Proceedings Party has affirmed the Juriſdiction: So if he be ſued for a 
1 Matter not belonging to Eccleſiaſtical Conuſance; but if it 

tion doth appear on the Proceeding, that they have meddled with 
3 a Matter which belongs not to them, a Prohibition ſhall 
g. K. Mich, go after Sentence; but ſecus, where that does not appear 


4Am. on the Face of their Proceedings. 
Poſtea Mich. : | N 5 | | 
9 W. 3. Terremoulin and Sandys. Poſtea p. 134. and Mich. 10 W. 3. Pool w. Gardner. 


Rule. Holt made this Rule be obſerved for the future; that 
if a Man ſurrender himſelf on a Judgment given againſt 
him, and he be not charged within two 'Terms after the 
Judgment, he ſhall be diſcharged on common Bail ; but at 
the ſame Time he muſt bring a Certificate from the Clerk 
of the Errors, that there is no Writ of Error pending; be- 
cauſe otherwiſe he might, by Writ of Error, cloſe up the 
Hands of the Plaintiff, and ſo take Advantage of his own 
Wreez: * Taos ONT 


Outlaury how Holt: When you plead Outlawry in Abatement, wher 
dar rag you put your Plea in the Office, you muſt ſhew a Capis:, 
ment. or fome ſuch Matter, as may make the Outlawry appear, 
= and not conclude only prout patet per Recordum, as you 
do when you plead it in Bar, and have Time to bring m 

the Record. . 2 
VVV N E 


* 
| 
|; 
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Leaves verſus Bernard. 


ASE on ſeveral Promiſes; Def venit & defendit Where a Suit 
vim & injuriam quando, &c. & petit Fudicium de b. Bil, pray. 
 narratione & quod Narr pred” cafſet. Plaintiff ing Judgment 
3 joined in Demurrer, and had final Judgment. De- of the Coun: 

fendant brought Writ of Error alledging, that final Judg- 


is a Plea in 
ar. 
ment ought not to have been, but only a Reſpondeas ouſter 
awarded, this Plea being only in Abatement, and not in 
Bar. Sed per Cur totam; By the Courſe of the K. B. where- 
ſoever you commence by Bill, a Praying Judgment of the 
Count is a Plea in Bar; and in that Caſe, if you plead in 
Abatement of the Count, you mult not pray Judgment of 
the Count, and that the Count may be quaſhed; but you 
muſt pray Judgment of the Bill, and that the Bill may be 
quaſhed; judgment affirmed. 


Roe verſus Haugh. 


QQ Was indebted to 4. 42/. and C. in Conſideration 90d 
„A. accipere vellet ipſum C. fore debitorem ipfins A. 
pro quadraginta duob” lib eidem A. per B. tunc debit” in vice 
G loco ejurdem B. ſuper ſe Aſſumpſit & eidem A. promiſit 
quod ipſe C. easdem quadraginta duas lib eidem A. ſolvere 
vellet, d. dies; his Executors, on this Promiſe, bring an 
Aſſumpſu againſt C. averring in their Count, that 4. the 
eſtator truſting to the faid Promiſe of C. accepit pred 
C fore debitorem ipſius A. without ſaying any Thing 2 8 
TY M m — 
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he diſcharged B. Non afſumpſit pleaded ; Verdict and Jude. 
ment for the Plaintiff, Writ of Error brought in the Fx. 
chequer Chamber ; where the Error inſiſted on was, that 
this is a void 4ſz1pfit, here being no good Conſideration 


for except B. was diſcharged, C. could not be chargeable; 


tor which Reaſon Blizcow, Powel and Ward were of Opi- 
nion, Judgment ſhould be reverſed ; but Pott, Newill, Lech. 
mere and Treby ; That this being after Verdict, they ſhould 
do what they could to help it; to which End they would 
not conſider it only as a Promife on the Part of C. for as 


ſuch it would not bind him, except B. was diſcharged ; but 


Vid. 1 Saund, they would conftrue it to be a mutual Promiſe, pig. that 
210, 211. % C. promiſed to A. to pay the Debt of B. and 4. on the other 


Demur. 


_ diſcharged, yet if 4. ſues him, he ſubjects himſelf to an 


Action for the Breach of his Promiſe. Jud affirm”. 
King verſus Broom in B. R. 


Carth. 398. 
Comb. 444. 


e % FIROON, by Authority under the African Company, | 


(who, by the King's Letters Patent, had Order to take 


By Admiral the Ships of Enemies, and diſpoſe them as they pleaſed;) | 
took a French Ship on the High Sea, and carried it into a 


Law, Pro- 


perty of a Ship 


nen from an River beyond Sea, and fold it there: This Ship, upon a ge- 


Enemy. with. nera] Monition contra oammes gentes fix d upon the Exchange, 


Out Letters of | 


Man el in was condemned in the Admiralty for Prize; and the Grantee | 
in the King. Of the Perquiſites of the Admiralty libell'd, in the Name of | 
the King's Advocate, againſt Brown, reciting the Taking and | 


the Condemnation ; and that it was a Perquiſite of the Ad- 
miralty, and alledged, that Broom had not delivered the 
Ship on Requeſt, but had converted it, &c. And Sentence 
was given againſt Broom in the Admiralty, from which he 


 appeal'd to the Delegates; and now pray'd a Prohibition, 


ſuggeſting, that the Matter aroſe infra corpus Com, and this 


15 a plain Action of Trover : But againſt the Prohibition it 
was objected, 1/7, That it is after Sentence, and to ſtop his 

on Appeal; and for this cited 1 Cy. 69. Latch 25 3. Winch 8s. 

g9W.3. Ter. 2 B10: 34. 12 C. 77. 2Rdl. Ahr. 319. But per Cur, if a Pro- 


Poſes Mich: 


remoulin a»4 Hibition be not grantable after Sentence, they ſitting all 
Sandys. the Vacation may haſten the Sentence, and conclude the 


Parties before the Term; and it is proper for the Party to 


appeal to ſuſpend the Sentence, till he may be relieved by 


Prohibition; and where in the Libel, or Proceedings, it ap- 


pears that the Cauſe of Suit aroſe on the Land, they may be 
| I | | | . pro- 


C ee I EE ICE IG 2 


Side promiſed to diſcharge B. ſo that tho B. be not actually 


Term. S. Trin. 9 W. III. 1699. 15 
p:ohibited at any Time. 2dly, That this River did not ap- Ante p. 132. 


pear to be Part of the Continent, or of the main Sea; and poses Mich. 
the Suggeſtion, that this is i corpus Com is not proper; 10 W. z. Pool 


becauſe beyond Sea there are ho ſuch Diviſions by Counties, v Gardner. 


But this was not regarded by the Court; that where the 
original Cauſe ariſes on the High Sea, the Admiralty ſhall 
| hold Plea of the entire Suit, tho dther Matter ſubſequent 
ariſes on the Land. 3 Cr. 685. 2 Saund. 259. 1. Hill. 320, And 
it was reſolved by the whole Court, that tho', if Goods be 
taken from an Enemy, it veſts the Property in the Party 
) taking them, by our Law.; yet by the Admiralty Law, the 
Property of a Ship taken, without Letters of Mart, veſts in 
the King upon the Taking, and this on the High Sea; there- 
fore that which was taken was but in Truſt for the King, 
and he who took it is but accountable to him; and for the 
Account, and 3 _ 8 the 8 is in the Admi- 
ralty very proper. Now if the Party, who took this Ship, 
| w to Land, and there ſold it, and converted it to 115 
oven Uſe, this makes him a Wrong-Doer ab initio. Carpenter's 
Caſe, 8 Co. 146, And the Convertion on the Land is but one 
continued Act, with the Capture, and is Evidence to explain 
his Intent in the Capture, to ſhew his Breach of Truſt on 
the Sea; and as Caſes very ſtrong in this Caſe were cited, 
1 Sid. 320, 367. 2 Faund. 259. Palm. 96. 2 Rol. Rep. 157. 
aud Rule for Prohibition diſcharged, „%% N 
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Per Holt: 
Probate ſuffi- 
cient Proof of 


a Will. 


the Procurement of Francis Gray, a Mandamus, on Suz- 
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Term. Sanct. Mich 
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King verſus Sir Rich. Raines, Judge of the Pr. 
Ales L441 Cree „, rogative Court. 
, v Rt SEA rnb ent gf foe 5 =] 
FR NE Jobn Gray died in April laſt, making two B. 
ccutors, who, the 2oth of April laſt, brought th 


Will into Court to be proved; where, the Wil 


cern'd, and among others to Francis Gray, Brother t. 


the Deceaſed, who refuſed to appear, and ſo was adjudec 


in Contempt; but the others appeared, and the Cauſe wa 


ſet down for Sentence 25 October, which is Monday next, 


But the laſt Day of laſt Term, on a Motion of Courſe by 


geſtion that 7. Gray died Inteſtate, was granted to the Jude: 
of the Prerogative Court, commanding him to grant Admi- 


niſtration ; which Writ was returnable this Day 23 Ofoter: 


And now Northey prayed the Writ might be ſuperſeded; 


becauſe it was a Surpriſe to the Court, who would nit 
have granted it, if they had been appriſed of the Matter, 


for by this Means the Spiritual Court would bo ouſted 


of its ay ug ; for if the Judge return it was litige- | 
ted before him, that Return perhaps might be inſuſficient, 

and ſo a peremptory Mandamus granted; or if he retum, 
that there was a Will made, they would try in an Action the 
Validity of the Will : And the whole Court gave Judgment, 
that the Writ ſhould be ſuperſeded ; and eſpecially as this | 
Caſe is, where Party might have litigated it in the Spit- 
tual Court, where he would not appear, but is in Contempt. 


And Holt added, that ſuppoſing they ſhould not tuperſs | 


I 


being litigated, Proceſs iſſued to all Parties con. 


= 2 n a A 


the Writ, yet it would not be any Advantage to them ; for 
ſuppoling Sir Richard Raines ſhould return, that there was a 
Will made, he might go on and prove the Will, and in their 
Action on a falſe Return, give the Probate in Evidence; 
which Probate, as long as it ſtands in E all conclude 


all others from Taying the contrary ; to which End he quo- 


ted an Anonymny Cale, adjudged in Keeling's Time: An Ex- 


ecutor brought an Action, producing his Teftamentary Let- 


ters; Defendant pleaded he was not Executor, which ac- 
cording to Herſloe's Caſe is triable per Pais; in the Tria 
whereof, at G-i1d-hall before Keeling, the Plaintiff gave no 
other Evidence than the Probate under Seal, which Keeling 
allowed to be ſufficient; and after, on Motion here, all the 
Judges concurred with him; becauſe they having Juriſdic- 
tion of the Cauſe, it was an undeniable Evidence, which 


' ſhould conclude all others from ſaying the contrary. 


Fir Samuel Grimſton verſus Moreley. 


ſeveral others, he took Advantage of the late Act of Parlia- 
ment for the Relief of Debtors; and before the Trial, got 
two Thirds in Number and Value to agree to his Compo- 


A AOTION to ſtay the Entry of a Judgment, on a The a& «. 
IVI ͤ Verdict againſt the Defendant; the Caſe was: The 1 
3 80 er a | . = 1 for Relief of 
Defendant owed the Plaintift Rent, and being indebted to eber a7 
extends to 
their Perſons ; 
if can recover 


| : ; : . 6 without touch- 
ſition; notwithſtanding Verdict was againſt him; and now ing their Per- 


pray'd to ſtay the Entry of the Judgment, becauſe eo in- ſons, may. 


tante that the two Thirds ſigned, the Plaintiff was bound; 
and ſhould the Judgment be enter'd, the Defendant would 
loſe the Benefit of the Act, becauſe Judgments are excepted. 


therein. Sed per Cur', The Deſign of the Act was only to 
diſcharge the Body, that it ſhould not be liable to be taken, 
and was not intended to take away any other Security, 
whereby a Man might come by his Debt without meddling 
with his Body; now in this Caſe there was an Action com- 


menced, the Defendant was out on Bail, and if the Plaintiff 


can come at the End of his Suit, without meddling with his 
Body, we cannot hinder him, at leaſt on Motion. But if you 
think you have the Law on your Side, you may have your 


Audita querela; or if he takes the Body in Execution, you 


may come before a Judge, who will diſcharge him. But 


let Plaintiff, if he will, enter his Judgment on the Verdict. 
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Trantor, al Trantrel, verſus Duggan. 


W OTION for a Prohibition to the Grand Seſſions of 


ſtration ' ul 1 
will lie for not Radnor , becauſe on an Engliſh Bill 8 Equity there 


anſwering a they had granted a Sequeſtration; whereas by the Law of 
EE. the Land, no Man ought to be ſubpenaed to anſwer an 


Grand Scſ- F ugliſb Bill in thoſe Courts, unleſs he lives and be per- 
ions, in Re- ſgnally ſerved there, that is within the Juriſdiction thereof; 


83 e. and the Court were of Opinion to grant a Prohibition ; 
ſident within but ordered them to ſhew Cauſe the firſt Day of next Term. 


the mie. F/ide poſtea Hill. 9 V. 3. Trantor v. Duggan. 


Lands eſchea- Per Holt: A Tenancy eſcheat to the Lord it becomes 

* b Part of the Manor; but if the Lord purchaſe Part, it is 

only holden of the Manor, and not Part of it; but the 
Rent and Services are Far. 


King and Elizabeth Afhly. 


Order of Set KA OT ION to quaſh an Order of Seffions ; becauſe it is | 
not ſaid that the Juſtices, by whom the Order was 


ſions need not 
appear to be 2 F | . 3 
made by Juſti- Made, were of the Diviſion. Sed per Cur : That is but di- 


ces of the Pi. reEtory ; for there may be no Juſtices of the Diviſion. Di- 


8 viſion is not known in our Law, but of the Counties into 


Hundreds; and by that Expreſſion in that Statute is meant to 
go to the next Juſtice. „„ . 


| Dunſord Attorney E B. and Elhs 


Treſpaß will F YLaintiff recovered in Ejectment at York ; Defendant 


he for mean 


3 brought Writ of Error, and gave Bail according to 
Kecovery in the Stat. 16 G 17 Car. 2. c. 8. after which the Plaintiff, 
M pending the Writ of Error, brought Treſpaſs for the mean 


Error pend- Profits; and Cheſhire prayed the Court would ſtop this Ac- 
ing. tion; for if Judgment be affirmed, or the Plaintiff in Error 
nonſuited, he is to have his Damages on a Writ of Enquiry, 


according to the ſame Statute; and if he ſhould recover 


| Damages in this Action, he would be doubly fatisfied ; but 


Court refuſed to ſtop the Plaintiff; for that it may be the 


Writ of Error was brought for Delay; and ſuppoſing it was 


1 not 


r * 4 


n — — — = 
A. 
222 AC Rds — — — * 


0 
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a not, and the plaintiff recovered in Treſpaſs, that Recovery 


might be given in Evidence to a Jury, on a Writ of En- 
quiry, to leſſen the Damages. 


Selby verſus Ruſſell. 


\EBT on a Bond for the Performance of an Award; 
and it was inſiſted on for the Defendant, that the 


Comb. 456 
Per Holt : A- 


ward ſhould be 


Award was void, becauſe there was no final Determination abſolute, wich. 
of the Matter ſubmitted, but ſeveral Things ſeem'd to be out Reference 


ſubmitted to a future Determination ; of which Opinion 
the Court ſeemed to be; Holt ſaying, that where Matters 
are ſubmitted, they ought to award all abſolutely, without 


to a future Ex 


amination, 


referring to any future Examination; and that he knew but 


one Caſe where Arbitrators may refer to a future Act; and 
that is, where they award the Payment of ſuch Coſts as an 
Officer of the Court ſhall tax, which has been allowed. 
Sed adjourn'. e 


King verſus Griebe. 


123 at Common Law for wilful and corrupt Per- 
1 jury; which ſets forth, that there was a Trial in Re— 


Sal. 513. 


5 Mod. 343. 


Pleadings. 


plevin in the C. B. between Richard and Corneford, wherein Comb. 459. 
the Plaintiff, to maintain his Title, produced two Deeds of {nd may 


| Leaſe and Releaſe bearing Date the 15th and 16th of Fay 
168 1. which where witneſſed by Richard Strode, who ſaw 
the Execution thereof at Albemarle Houſe, about the Time 
of the Date thereof; and that the Defendant being pro- 


explain a 
Thing that 
was certainly 
expreſs'd be- 
fore ; elſe not, 


duced as a Witneſs on the Part of Corneford, the Defen- 


dant ſwore, that about the Middle of July 168 1. he was at 
Newnham, quandam domum vocat' Newnham in parochia de 
Plimpton Sanctæ Mariz, in Com Devon, innuendo, bi revera 
the ſaid Mr. Strode, at any Time in the ſaid Month of Fly, 

aon fuit apud Newnham pred'. Defendant was found guil- 
ty; and upon Motion in Arreſt of Judgment, the Court gave 
their Opinions ſeriatim. Eyres: I ſhall firſt conſider, whe- 


ther the Words laid to be ſpoken by the Defendant be ccr- 


tain enough, without the Ianuendo, to make them material 
to the Point in Iſſue; and ſecondly, ſuppoſing them not to 
be ſo, whether the Izzzezdo will help it. | 


1/2, If 
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1/2, If a Man ſwears falſly in a Thing which is immaterial, 
it is no corrupt Perjury. 3 Iaſt. 164, 167. It is the Injury done 
to the Party, by the falſe Oath, that makes the Greatneſs of 
the Crime. 2 Bulſtrode 150. 11 Co. 115. 1 Cr. 353. Hob. 53, 
2 Rol. Rep. 369. Telv. 111. 2 Rol. Rol. 41. By all which Caſcs 
it appears, that to make Perjury, the falſe Oath muſt be 
material to the Point in Iſſue; if $trode's being at News 
hai, will not hinder his being at Albemarle Houſe, then 
there is no Contradiction in his Evidence; and for ought 
appears, Nemmham might be near Albemarle Houſe ; and if 
ſo, then it is not material. But the King's Counſel infiſted, 
that tho on Indictments on the Statute, it be neceſſary the 
falſe Oath ſhould be material to the Point in Iſſue; yc is 


it not ſo on Indictments at Common Law ; for there, tho 


the Oath be immaterial, yet if it be falſe, it is Perjury : But 


2 Cr. 126. | 


| guilty of a wilful and corrupt Perjury ; and if I could, by 


ſelves, that another Man's Conſtruction 


I do not underſtand this Diſtinction; for the Statute docs 
not alter the Nature of Perjury, but only inflicts a greater 
Penalty, diſabling a Man, on a Conviction thereupon, to be a 


Witneſs; whereas at Common Law, the King may pardon the 
Guilt, and by Conſequence may wipe away the Diſability, 
The Caſe of Howell Gwin, Style 336. and Parris's Caſe, 


Nele. 111. were Indictments at Common Law. 2dly, The 
Innmendo will not ſupply it; for it is very unreaſonable, that 
when a Man's own Words will not n Perjury in them- 

hould make them 
amount to it. The Cafe of the Manor of Stavertom is very 
ſtrong in this Matter, 3 Cr. 438. Where there is ſufficient 
Matter before, to which an Inmuendo may relate, there it 
may be aſcertained thereby ; but now in this Caſe, there is 
no precedent Matter to which it may relate, ſo that the I. 


nucudo is altogether foreign, and impoſes a Senſe on a 


Man's Words which he never meant. 


Turton of the ſame Opinion; and cited Palmer 535. Sid. 
118. Hetl. 97. 2 Rol. Rep. 368. and ſaid, it does not appear 
to concern the Matter in Queſtion, or to be material; 


4 


it had been proper to have ask'd him what Newham he 


meant, and ſo to have brought it to a Certainty; but ſince 
it is not ſo, the Iunuendo will not help it; and for that 


he cited 1 Rol. Ab. 83. 2 Bulſt. $1, 82. 1 Vent. 339. Tel: 


21. 3 Bulſt. 150. Hob. 45. Hutt. 44. Rookby acc, All Mat- 


ters charged in Matter of Crime ought to be certain ; this 


is a Crime concerning a Place, but the Charge is not cer- 


_ tain where the Place was. 


Holt acc; 1 am perſwaded in my Conſcience that he is 


I any 


Mt 


—  ————— 
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— 


F Rules of Law, have given Judgment, I would. In 


Sp-aking to this Matter, l ſhall conſider the Inſufficiency of 
the Information, omitting the [z7zcndo; and fo it is no 
more than if he had ſwore Strode was at Newnham prod. 


adly, With the [unnerdo. 3dly, I ſhall conſider the Aſſign- 


ment of the Perjury it ſelf; whether the Perjury muſt not 
have a particular Relation to the Newnham mentioned in 
the Innnuendo. 1 ft, IF the Inuncudo had been omitted, it 
had not been good; for Newham muſt be underſtood a 
Vill, Hamlet, or Place out of a Vill; if you will aſcertain 
a Will, you muſt ſhew in what County it is, for otherwiſe 
it is but an Individuum vag, which is ſo very plain 
that there needs no Authority for it; but however I quote 
theſe two, 34 JI. 6. 49, 60. 4 JI. 8. 8. It is true, in ſome 
"Caſes the Vill muſt be in that County, by Intendment, in 


which the Action is brought; as in Treſpaſs in Middleſex, 2 Co. 96. 


and the Place be laid in [//znztor generally, lington ſhall 
pe intended to be in Adler, but in collateral Matters, 
as in this Caſe, it is otherwiſe. All Courts muſt take No- 
tice of Counties, but not of particular Vills; ſo that if 
Nl ton ham be uncertain, and you aſſign the Perjury at New:- 
ham pred, it is all uncertain. 2d/y, The Tnnnendo cannot 


ſupply that Incertainty, for the Iunuendo ſignifies otherwiſe | 


than is ſignified by the Oath ; what he ſwore does not at all 


import Mr. Strode's being at Newnham in Devonſhire. 


Netonham, by common Intendment, is a Vill, and the In- 
 nuendo is of a Houſe; no Huuendo can ſupply the Defect of 
any Certainty that was neceflary before; for a bare and 
naked Innuendo ſignifies nothing, unleſs the Words them- 
ſelves import the ſame; or there be ſome certain Fact to 
which it may be applied, or from whence it may be in- 


ferred, that the Man meant the Thing, without the Help 


of an [nnuendo. There is a very good Account in 4 Co. 17. 
of the Uſe of an Innuendo. If the Words be actionable, it 
will ſerve to explain, and is of the ſame Uſe as pred); 
Miles and Facob's Caſe, Hob. 6. and the Anonymus Caſe, 3 


C. 428. which is the King and Bowls, the Roll whereof 
I have uſed, and find it to be according to the Report, 
and is exactly our Caſe; and there is ſurely as much Cer- 

tainty required in Informations and Indictments, as in Actions 


on the Caſe. 1 Juſt, 303. And it would be extraordinary, 

that a Man ſhould not be liable in an Action for Damages 
for what he means, and yet be liable to be convicted on 
Perjury on an Information. If Strode had brought an Ac- 
ion for Slandering his Title to Newnham, and laid it in this 


Oo Manner, 
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Manner, as this Information is, it would be naught, ,. 
he ſhould ſay, that he was ſeiſed in Fee of a certain Hy; 
called Newnham, in Plimpton in Com Devon, and the 1), 
fendant ſpoke theſe Words, © Mr. $/rode has no Pitle; 
Newnham, Innuendo Newnham predittam”, that had be. 
good; for it is a ſufficient Averment, and will have Rely, 
to what was alledged before; here you would perjure a Mi 
not for what he ſwore, but for what he meant ; and yet 1 
Innue ndo is never put in Iſſue, or any Body put to pr, 
it, for it is but a Conſequence of a certain Matter alles 
before: If it had been ſaid, that there was a Debate in th. 
C. P. about Strode's being at Newnham, in Plimpton in J. 


vonſbire, then this Information bi revera, Gc. had hy 


good; or if it had ſaid, that Strode of New#ham in Pin 
ton, Oc. was produced as a Witneſs, that Griebe had (iv; 
he was at Newnham, ubi revera non fuit apud Newnh' pra 


that had been good, becauſe there is ſomething precedent, 1 
which it may relate; 1 Cro. Szowde and Snotode. 1 Rol. % 
78. pl. 3. Allen 32, For Innuendo is no Averment but only | 


a Relation, and there is nothing for it to relate to. 
As to the Aſſignment of Perjury, you ſhould have aid, / 
revera non fuit apud Newnham præd, ſeu ad aliquem lim 

locum ſive Hamlettum vocat Newnham, then the Aſſignment 
of the Perjury had bore ſome Proportion with his Swearin: 


Obj. It appears by his Swearing, that Newham was ſome 


Place different from Albemarle Houſe, and he ſwore in Cor 
tradiction to Strode's Evidence. As to that; I think a fall: 
Oath, any Way conducive to the Matter in Iflue, or 1 
Guide to the Jury, tho' it be but circumſtantial, is Perjury; 
but for any Thing appears, this was no Contradiction to 


Strode's Evidence, for Albemarle Houſe and Newnham may 


be near one another: If it be Matter that tends to tle 
Diſcovery of Truth, tho' but a Circumſtance, as that ſuch 


a one wore a Biew Coat, whereas he wore a Red, it is Per 


jury; but if he tells an impertinent Story nothing to th! 
$4.76 Purpoſe, then it is not ſo. If a Man ſpeaks to the Crecit 
ic auction of a Witneſs, which is not directly to the Iſſue, yet if falſe 


was upon Mo- 


"ney lent, and that is Perjury. It was further objected, that the Iunuend 


It being objec- ſhall be rejected as Surpluſage; but that cannot be, for bj 


ted, that it was 


improbable the ub4 revera you have put the Cafe on his not being! 


_ the Plaintif, Newham in Plimpton, Gc. and ſo have made Ianuendso (130 


being a cau- 


tious Man, ſhould lend ſuch a Sum without a Note; a Witneſs was produced to prove that heb“ 


lent a greater Sum to a Perſon then in Court, without a Note; which Perſon ſwore he did not 
and upon Motion to file an Information of Perjury againſt him tor the Oath, Court held it reaſonss! 


Mich, 4 Ann. in B, R. 
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ficant, and therefore it cannot be left out. T hey objected 


further, that there was a Verdict, but that cannot help; for 
it is againſt the Rules of Law to put a Man's Intent in 
> Jfue; and what cannot be proved, or put in Iſſue, the Ver- 
dict cannot find. Then as to this being an Information at 
Common Law, there is no Reaſon why that ſhould not be 
as certain as if it were on a Statute: The Statute makes no In the Caſe of 
new Offence, but only gives a new Puniſhment in thoſe "6h v. Frank- 
5 ; : ; in, Mich 

© Caſes to which it extends. Perjury at Common Law was 


Geo. 3. Lord 


an infamous Fact before any Statute made; the firſt of C.J. Raymond 
© which is 11 H. 7. the Puniſhment by Statute is much the did ut Cate 
ſame as at Common Law, but in ſome Inſtances it varies 


was reverſed 
3 in the Houſe 


by Statute, if a Man pays 20/, he ſhall not be {ct in the Pil- of as 


© Jory ; but at Common Law he may, and be find a greater 
Sum; it is Part of the Judgment by the Statute, that he 
ſhould be diſabled from being a Witneſs, and that the 
King cannot pardon ; but the ſame Certainty is required in 
both; therefore let Judgment be arreſted; 


Terremoulin and Sandys. 


1 010 was Proprietor of a Ship, called the Conſtant Mary can. 424, 
- TY 


in the Year 1689. and ſent her to Sea, where ſhe was Libel did not 


taken off of Tarnouth Super altum mare by Dubart a Dun- ee 
Lir tber, who fold her to Terremoulin; and after which, the 


Ship was Super 


Ship being at Spithead; Sandys ſeisd her by the Admiralty 44 mare, 


Proceſs, whereon there was Suit commenced in the Admi- 
ralty Court by Sandys, in cauſa proprietatis againſt the ſaid did; Court 


the ſubſequent 
Proceedings 


Ship; and then Terremoulin came in pro interefſe ſuo, and —_— 
ſuggeſts, that the Ship was his, and that he had been in © 


Poſſeſſion of her three Years laſt paſt, and prayed his Poſ- 


tion ſhould go. 


ſeſſion might be reſtored ; whereupon Sardys put in his Li- 


| bel, that he was poſleſted of the ſaid Ship divers Years till 
4689. that then the ſaid Ship was forcibly taken away from 


him, without ſaying Super altum mare, and thereupon pray'd 


Reſtitution. Terremornin comes in and replies; that the Ship 


was taken by Dubart, Super altum mare, who fold it to him 


at Bergen in Nercway ; Sandy 
the Ship was never condemm d Prize, and fo his Property ſtill i Vent. zos. 


s rejoins, that after the Taking, 


continued : According to which, after Examination of the 
Cafe, the Admiralty gave Judgment for $andys ; for a Cap- 


tire without Condemnation alt 


and nov 


c ery. not the Property by their Ante p. 135. 
whereupon Terremonlin appeal'd to the Delegates; 


v aganſt his own Appeal prayed a Prohibition. Per Ante p. 134. 
1 * Holt. 
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Holt : The Libel does not ſay, that the violent taking, 


way was at Sea; and if it was not, what have the Adu. 


ralty to do with it, and how can it be cured by any ſubſe. 
ante p. 135. quent Matter; for if the Admiralty have not Conuſance 
1 Vent. 398, the original Cauſe, tho' a Civil Law Queſtion ariſe, the 
IE ſhall not have Juriſdiction ; and if they have Juriſdicticf, 
and a Common Law Queſtion ariſe, yet they ſhall deter 
mine it; and per Holt and Rookby, a Prohibition ſhould 20, 
| becauſe the Libel was a bare Replevin at Common Lay, 
But Twrton and Fizres held otherwiſe; becauſe it appeared 
by ſubſequent Allegation, that the Capture was Super altyy 

Mare; and ſo Rule for Prohibition was diſcharged, 


Sutton verſus Moody. 


Salk. 556. "JF Reſpaſs Onare clauſum fregit & ibidem venatus efi G 


5 cuniculos ſuos cepit. Verdict pro Quer, and intite 


Vide Jail, Inf, Damages given; and moved in Arreſt of Judgment that 


Lib. 1. Tit. 1. the Count was ill; becauſe the Owner of the Ground hath 


8. 12. | 2 . | b | | b 74 
N of... NO Property in the Conies, and therefore cannot be ſaid ſu, 


"Things 5e and cited 1 Cr. 553. But on the other Side it was ſaid, that 
ature i in Precedents were both Ways; and cited 1 Bron. 167. God). 


the Owner of 


the Soil, while 174+ Newton and Richards 3 and per Holt, 17 arreun is à 


they are there. Property ratioue privilegii, and then there is a Property 


. ratione (oli, both which Properties are local. Now a Man 


may have a Warren in another Man's Ground; as a Man 
may have Warren by Grant or Preſcription in his own 
Ground, after which he may alien the Ground, and reſerve 


the Liberty of the Warren; which Liberty ratione privilegii 


_ deſtroys or rather ſuſpends the Privilege ratione ſoli; ſo that 
the Property of the Conies is in him that has the Warren; 
whereas otherwiſe the Property of the Conies, whether 
wild or tame, is in the Owner of the Ground where they 


are, while they continue there, as much as if he had a 
Warren, the Warren making not the Conies to be more ot 


leſs his; the Privilege of a Warren only giving a Man Li 


berty to imploy his Ground in the Keeping of Conies, which 


otherwiſe he cannot do. Jud pro Over”. 


Note; 'This Cafe was quoted and agreed for Law in B. R. | 


Mich. 4 Ann. in the Caſe of Keble v. Hickeringle. = 
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Greenhill verſus Sheppherd. 


F the Defendant pleads a Plea in Abatement, and Plaintiff !f bag" 
confeſles it, the Plaintiff thereby ſaves Coſts. Per Cur”. in abatement 
| | he ſaves Colts. 


Sutton verſus Moody. 


: W HEN we gave Judgment in this Caſe I mentioned 

; 12 HJ. 8. f. 9. which was this: One hunted in a Fo- 

reſt and rous'd a Deer therein, and ran him into another 

Man's Ground, and the Foreſter made freſh Purſuit ; and 

it was held, that in regard the Foreſt was a Place of Pri- 

vilege, the Foreſter making freſh Purſuit, he may retake 

the Deer in another Man's Ground; they held alſo, that if 2 Bull. 60. 
a Man ſtarts Game in his own Ground, and hunts it into his 1 * 
Neighbour's Ground, and there kills it, yet in Regard of Os 3 


J 


his firſt Starting and Purſuit, the Property is ſtill in him; and Poph. 162 U 


it may be inferred from that Caſe, that if I ſtart Game in 3 


done Man's Ground which is not my own, and hunt it into 


another Man's Ground, and there kill it, the Property is 
in me; becauſe the Party, in whoſe Ground it was ſtarted, 
having no Privilege, he cannot come and take it. I will 
alſo Mind you of a Caſe, Paſch. 23 C. 2. Aſhford and Pol- 
liefen, in this Court; Treſpaſs quare piſcatus eft in piſcaria, 3 Lev. 227. 
without ſaying ſeparali or libera, and piſces ſuos cepit, which 1 
after Verdict was held well; tho' in a ſeveral Piſcary, the 
þ Vos ” as much at Liberty as Game on any common 
(Ground, | | TY | | 


| Greenvell and The Cenſor of the College of Phy- 
om 7” 


I Reſpaſs for a falſe Impriſonment. Defendant pleaded Carch 42. 
: quod recordatum exiſtit in ſcriptis, &c. that he was This © no0 
convicted pro mala praxi before them, for which they by Law to 
committed him to Newvate, Ce. and now moved for the be ſhewn in 
Plaintiff, that they might have a Sight and a Copy of the ee 
Conviction, for otherwiſe it would be impoſſible for them manded of it, 
do reply; for ſeeing they had not pleaded a Profert, they“ W 
Could not have Oyer. Holt: We are of Opinion, we cannot 
oblige them ſo to do; becauſe it would be contrary to all 


P p Rule; 
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Rule; for where a Releaſe or other Thing is pleaded, ang 
it is not by Law to be ſhewn in Court, there you can 
crave Oyer, or demand a Copy thereof. And this is dif. 
rent from the Caſe of Copies of Court-Roll, or a Book c 
a Corporation; for if an Iſſue be to be tried concerning 


Copyhold, the Copyholder ſhall take Copies of the Roll; 


| becauſe he has an Intereſt in the Rolls of the Manor ©, 


make out his Title; ſo of an Action of a falſe Return g. 
pode Pach. Zainſt a Corporation, when a Man is turn'd out, the Book, 
12 W. z. Dr. of the Corporation are publick Things, and concern hin 
Greenville v. and therefore on a Trial he hath Liberty to take Copies, ) 


College of 


Phyſicians. 70% think the Conviction in this Caſe not juſtifiable, you | 


may remove it hither by Certiorari. 


Smallcomb verſus Sir Owen Buckingham ; and ve. 


ſus Mills late Vicecom Lond and Croſſe. 


ow 419. \HE Caſe was this: One Fox was indebted to the 
AlK. 220. 

Execution. . Nr A 

The firſt E.: [4 fac” was taken out, which bore Teſte the 31ſt of Ja. 


fac, delivered 
to the Sherift, 


1f he executes 


the laſt firſt, to the Plaintiff; but it happen'd, that the Defendant Croſſe | 


| the Execution took out a H fac” againſt the ſame Fox, teſted after the Plain- 
1 * ; ar tiff's, but delivered an Hour before his, on which the Sheriff 
have hi: Re. took in Execution the Goods of Fox ſo bargained and fold, 
medy againt and in the Plaintiff's Hand, for which he brought 'Trover. 
Ma. This Caſe was tried at Guild-hall, and a Caſe was made 
of it, for to have the Opinion of the Court; and they all 

agreed, that if there be two H facias's, and one be deli 

vered to the Sheriff one Day, and the other another Day, 

and the Sheriff firſt executes the laſt z' fac', that the Exc- 

cution is good, and the Sale thereupon good; and he, who 
delivered his firſt, muſt have his Remedy againſt the Sheriff 


becauſe otherwiſe the Conſequence would be miſchievous, | 


and the Execution of the Law would be perilous to Buyers; 
the Meaing of binding of the Goods by a H' fac being 
only in Relation to the Party himſelf, and not only to thc 
Execution of the Law: As ſuppoſe, before the Statute, 4 
Man took Execution the firſt Day of the 'Term, and with- 
in a Weck after another took out a ſecond ' fa againſt 
the fame Perſon, teſted a Week after, and he that has the 
firſt F. fac' will keep it in his Pocket, and the other goes 

I 8 | and 


Plaintiff, and gave him a Judgment ; upon which a 


nuary, and was delivered to the Sheriff the Day at er; who 
ſhould be fir took Fox's Goods in Execution thereon, and made a Ba- 
executed; but gain and Sale of the fame, and the Bargainee aſſigned them 
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Ind delivers his to the Sheriff, and gets it executed, is it any 
Reaſon, that he that had the firſt ſhall come and defeat 
thereby the Execution of the ſecond ; but if he delivers it 
to the Sheriff, and the Sheriff executes the ſecond, and omits 


*the firſt, then may he have his Remedy againſt the Sheriff 
for the Wrong done him; now here in this Caſe, we doubt 
not but upon this Statute, there is a Prins & Poſterins in 
a Day; and that if the two Feri faciass are delivered to 
the Sheriff on one Day, he hath not Election, but ought to 
execute the Writ firſt delivered to him; but if the Sheriff 
doth execute the laſt firſt; the Execution is good; and he who 
had the firſt Writ muſt have his Remedy againſt the Sheriff, 
if he hath done him any Wrong: thereby; tho' we do not 
think he hath done him any in this Caſe, becauſe he who had 
the firſt Writ never defired any Warrant from the Sheriff; 
and it is plain was deſigned purely as a Screen to preſerve 
the Party from the Execution of the ſecond H' fac; there- 
fore let the Plaintiff have his Judgment: 


Minter verſus Lovedurr. 

1 E ſpecial Verdict, that the Lands in the Decla- Sad. 53 
L ration are Cuſtomary Lands, Part of the Manor of G. 5 woe 

demiſable Time out of Mind by Copy of Court-Roll, for 358. "ap 
Life or Lives, at the Will of the Lord, according to the Copy hold 


e 


5 Cuſtom of the Manor. That George Pawlett Eſq; Lands are Par- 
ſeisd of the ſaid Manor in Fee, and had Iſſue de. Pacr- meſnes of the 


was cel of the De- 


lett; that the 7th of Fannuary 9 Fac. George Parmwlett by Manor. 
Deed indented between him and Elizabeth his Wife on the 
_ firſt Part, Hugh Worth of the ſecond, and Dorothy Morth 
bis Daughter on the third Part, in Conſideration of a Mar- 
riage to be had between Fdward Pawlett and Dorothy 
Worth, and of a Portion to be paid, conveyed the ſaid Ma- 
nor, and divers other Lands in B. and S. to the Uſe of him- 
ſelf for Life; then to Edward Pawlett in Tail; Remainder 
to him and his own right Heirs; with this Proziſo, (whereon 
the Queſtion depends), that it ſhall be lawful for the ſaid - 
___ Ceorge Pawlett, during his natural Life, and after his De- 
ceaſe, to the ſaid Elizabeth his Wife, during her Life, by 
their ſeveral Deeds indented, to demiſe the ſaid Lands, or 
any Part thereof, either in Poſſeſſion for one, two or three 
: Lives, or for the Term of thirty Years; or for any other 
Jerm or Number of Years determinable on one, two or 
5 three Lives; or in Reverſion for one or two Lives, or for 
. 8 the 
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the Term of thirty Vears, or for any other Term or Num. 
ber determinable on one or two Lives; ſo as the ſaid De. 
miſe ſhall not be made of any Antient Demeſne Lands Par. 
cel of the Premiſſes; or of any other Lands, which for the 
Space of ſeven Years laſt paſt have been uſed as the Demeſſe 


Lands of the Manor, and fo as the antient Rent be refervec, 
They find, that the Marriage between Edward and Dorotly 
took Effect; that Edward Pacvlett had Iflue four Daugh. 


ters and no Son, viz. Mary, Anne, Sarah and Katherine, 
that Mary married James Glaſſebrook, who are the Leſſor, 


of the Plaintiff; then they find, that George Pacelert by | 
Indenture 2oth of March 11 Car. 1. between him and RH 
bert Blanchflower, reciting, that Richard Blanchflower held 


the Lands in Queſtion by Copy of Court-Roll for his own 


Life, and the Life of Joan his Wife, granted the ſame in 
Conſideration of 60 J. to Robert Blanchflower, from and 
after the Death, Forfeiture, or other Determination of the 
Eſtate of Richard Blanchflower, and Joan his Wife, for the | 
Term of thirty Years; they find the Marriage-Money paid; | 
that at the Time of the ſaid Demiſe, theſe Lands were Co- 
pyhold Lands, Parcel of the ſaid Manor of G. They find, 
that there is a Capital Meſſuage, and divers Acres of Land, 
Parcel of that Manor, which were always held in Demeſnc; 
then they find the Death of . Pawlert, Flis. Patolett, 
Nich. Blanchflower and Joan his Wife; that Robert Blanc» 
flower enterd, and was poſleſs'd of theſe Lands, by Virtue | 
of which he aſſign'd to the Defendnnt Lovedurr, and then 
conclude ſpecially. Fyres: The Caſe is but this: Tenant | 
for Life, Remainder in Tail of a Manor, with Power in 
Tenant in Tail of the Manor to make Leaſes in Reverſion | 
for one or two Lives, or for the Term of thirty Years, ot | 
any Number of Years determinable on one or two Lives; 
ſo that ſuch Demiſe be not of the Antient Demeſne Lands, 


rendring the antient Rent; then Tenant for Life makes a 


Leaſe of a Copyhold Eſtate of the ſaid Manor for thirty | 
Years, to commence after the Determination of the Eſtate 

of two Perſons, whoſe Lives were then upon it; wher.- 
upon the general Queſtion is, whether this be a good Leaſe 
according to the ſaid Power; which ſubdivides it ſelf into 


two Queſtions, 1ſt, Whether it warrants a Leaſe in Rc- 


verſion for thirty Years abſolute. 2. Admitting it doth, 

Whether this Power warrants a Leaſe of Copyhold Eſtate, 
And per Eyres and Turton, this Power warrants a 1 calc 
for thirty Years abſolute ; becauſe the Words themſelves 


are expreſs, and cannot without Force be otherwiſe _ 
1 ” 15 ſtood ; 
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"Rood; for the Leaſes in Reverſion are to be for one or two 
Lives, or for thirty Years, or for any Number of Years, 
determinable on one or two Lives; which are three diſtin - 
Limitations, different from each other, and ſo different from p 

* Finche's Caſe, 6 Cv. 39. the Reduplication of the Particle bl 
(or) making them plainly diſtinct; and if the ſecond Para- ; 

graph ſhould be connected with the third, then the Par- 
ticularizing of the thirty Years would be to no Purpoſe, 


becauſe included in the general Term of any Number of 41 | 
"Years. Then as to the ſecond Queſtion, we arc of Opinion Ul. 
that this Power docs not warrant the Leaſing of the Copy- bi 
hold Lands, being reſtrained with the Ita quod ſuch De- | | bn 
miſe be not made of the Demeſne Lands; becauſe the Co- | 4 
pyhold Lands are Part of the Demeſne Lands of a Manor, bil 
the Frechold being in the Lord, and the Copyholders only ii 
Tenants at Will; and therefore if the Lord aliens his Ma- 9 
nor, there needs no more Attornment of the Copyholders, _ 
than of the 'Tenants at Will. Litt. Set. 553. 1 Inſt. 311. a. a, 
Ihe Lord has as much the Demeſnes of a Copyhold, as of 8 
that which is in his own Hands actually. 2 Cr. 559. 4 Co. #1 
26. Wherefore by Reaſon of this laſt Point Judgment ovght = 
to be given for the Plaintiff, _ Fo | 1 
©  Rookby: I concur the Leaſe is not good, but from diffe- "A 
rent Premiſſes; for as to the Queſtion, whether Copyhold 4 


Land be included within the Demeſne Lands, I agree it to 
be ſo; not becauſe Copyhold Lands are in Law within the 
Demeſne Lands of the Manor, for in vulgar Speech ſome- 
time they are not ſo, but becauſe to underſtand them other- 
wiſe would contradict the Intention of the Parties, which 
without Doubt was not to deſtroy the Copyholds, as ſuch 4 
| Leaſes for Years would do. Then as to the other Queſtion; bl 
an abſolute Leaſe for thirty Years in Reverſion is not war- 

ranted by this Power, becauſe then a better Leaſe might be 
made in Reverſion than Poſſeſſion. If Leaſes ſhould be made 
of Copyholds in this Manner, the Manor would be de- = 
ſtroyed, which could never be intended; and all Powers =_ 
ought to be taken ſtrictly, according to Slocomb and Hato- 

Lins Caſe, Je. 222, 2 Cr. 328. Jud pro Ouver.  _ 
 _ Flt: That the Leaſe is not good, for the Reaſons of 
 Hyres and Turton. Two Queſtions have been made. 1/2, 
Whether this Term be within the Power. 2. Whether theſe 
Lands be within the Exception or Qualification of the Power. 

As to the firſt, I am of Opinion, that the Term is warranted 

by the Power, which depends on the Penning thereof, where- 

in, by Way of Explication, it is neceſſary to take Notice 
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6 Co. 39. 


what 15 meant by a Leaſe in Reverſion. 1 1, In the largeſ | 


Senſe it is taken for any Leafe for Years to commence ;, 


futuro, or at a Day to come, as 1 1ſt. 54. Reverſion being 


there taken in Oppoſition to Poſſeſſion. But that is not mean: 


in this Caſe, becauſe then he might make a Leaſe to con. 


mence fifty or ſixty Years hence; and therefore this Pow; 
muſt be taken according to the common and ſecond Sign. 
fication of the Word, which is a Leaſe to commence from 
and after the Determination of a preſent Intereſt then i 
Being; as ſuppoſe there be a Leaſe for Life or Years the 
in Being, and a Leaſe for Yeats be granted on the Detern;. 


nation of that Eſtate, this is a Leaſe in Reverſion; but th. 


Leaſe in Reverſion in this Power is not only to be taken jr 


this Senſe, becauſe it not only extends to a Leaſe for Year 


in Reverſion, but alſo to a Leaſe for Life in Reverſion, 9. 
a concurrent Leaſe with the Eſtate in. Being; ſo that theſ; 
Words in Reverſion have two Senſes; as to the Years, it is 1 
future Intereſt; as to the Lives, a concurrent Leaſe, Bu 


now as to the Leaſe, as this Power is penn'd; a Leaſe in 
Reverſion for thirty Years abſolute is good, and is not within 
the Reaſon of Finche's Caſe; nay there is a Diſtinction in 
that Caſe which confirms my Opinion, and the plain Mean- 


ing of the Words can be no other; the ſame Words are uf: 


in the Power, both with Reſpect to the Leaſes in Poſſeſ. 
fon and Reverſion; in both which there are three diſtint 
Powers perfectly different from each other; and repeating 
the Word (For) wholly disjoins the former and the later 


Part. The King and Lewis, 1 Lev. 119. and Broaker and 


 Robotham's cited in that Caſe; are pertinent to this Pur 


poſe; and prove, that ſubſequent Words ſhall not contro! 


general precedent ones, but that they ſhall both be conſtrued 
as general and independent Clauſes, But then as to the ſe- 


cond Point; I hold theſe Lands to be within the Excer- 
tion, or Qualification of the Power; for all the Demeſte 
Lands generally are excepted, and without Doubt Copyhold 
Lands are Parcel of the Demeſnes. 1 Cb. 46. b. It would have 


been unreaſonable, that Tenant for Life ſhould have Powe 
to deſtroy the Manor for ever; the Meaning here was to 
have Power to make Eſtates, renewing the antient Rent; 
Copyholds needed no ſuch Power, becauſe Cuſtom enable 
you to demiſe them. But Obj. If the Copyhold Land 
mall be conſtrued to be exempted, then there is nothing left 
for the Power to work upon; for according to the Powe! 
the antient Rent muſt be reſerved; and a Manor only com 
liſts of Demeſnes and Services; and if you pare away tht | 
b e Demeſnes 
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Pemeſnes by the Exception, you have nothing for the Po .- 
er to work upon, becauſe a Rent cannot be reſerved out 
of the Services. But as to that I anſwer, there are other 
Ar out of which a Rent may be reſerved, as the Lands 
in B. cc. and even as to the Manor, the Power is not 
wholly void, for he may thereby loſe the Rents and Ser- 
vices, tho' no Rent can be reſerved thereout ; for where a 
Man doth reſerve a Power to make Leaſes of divers Lands 
and Tcnements, and other Things, and there is a Qualifi- 
cation in the Power, which extends not to all comprehend- 
ed in the Power, that Part of the Power may be executed 
without purſuing the Qualification; ſo is 2 Rol. 4b. 262. A 
Man made a Settlement to the Uſe of himſelf for Life, 

with Remainder over, and a Power to make Leaſes, re- 
ſerving ſo much Rent, as was reſerved two Years before the 
making of this Settlement; the Man made a Leaſe of Lands, 
not demiſed for twenty Years before; and this Leaſe was 
held good, and to be within the Power, and that he might 
reſerve what Rent he would; becauſe tho' the Qualifica- 
tion was ia general Words, yet it could only be applicable 
to ſuch Lands as were demiſed. On the Authority of this | =_ 
Caſe was determined another Hill. 27, 28 Ca. 2. in Hale's vide. 1 Vent. 1 

Time, Valker and Valter. A Man made a Settlement of 294 | 

Lands, and alſo of Tithes, with a Proviſo of making Leaſes 2 Lev. 150. 
in Poſſeſſion or Reverſion of all or every Part of the Pre- . = 
miſles, reſerving 5 . Rent for every Acre; he made a Leaſe 5 1 
of the Tithes reſerving about 5 J. per Aunum; and Que- 
ſtion was, whether this was a good Leaſe of the Tithes 
within the Power; and held, that a Leaſe of the Tithes 
was good, without reſerving any Rent at all ; becauſe the 
general Words of the Qualification ſhould be reſtrained to 
that only to which it was applicable; ſo in this Caſe, tho 
the Qualification cannot operate on a Leaſe of the Rents 
and Services, becauſe no Rent can be reſerved thereout ; 
yet the Power it ſelf may operate thereon, and the Qualifi- 
cation be extended to thoſe other Things to which it is ap- 
plicable. Therefore ud pro Over. 1 


„ 
A ACTIO N ſar Caſe on the Cuſtom of the Realm. for _— 
_£ A negligent keeping of his Fire; and that the Plaintiff was Gary 43 


| Carth. ? 
-Poſleſled of a Cloſe of Heath, and the Defendant poſſeſſed Skin. 681. 


of another Cloſe next adjoining; and that the Defendant 83 
. 2 tam ing his Fire. 


152 Term. S. Mich. 9 W. III. 169). 
tam improvide cuſtodivit ignem. ſuuin in his Field, that 
burnt the Plaintiff's Heath in his Field; after Verdict f. 
the Plaintiff, it was moved in Atreſt of Judgment, that fut 
an Action on the Caſe lies only for 4 negligent Keeping hi 
Fire in his Houſe; and that in this Cafe he ſhould have 
Action ſpecially, if he be damaged, and not counted a 
the general Cuſtom for Negligence ; & per Turton Tuſtic: 
there is Difference between Fire in a Man's Houſe, ang ; 


—— 


— ire 


n 


the Fields: In ſome Countries it is a neceſſary Part of Hy. 


bandry to make Fire in the Ground; and ſome unayoida)); 


Accident may carry it into a Neighbour's Ground and . 
Injury there; and this Fire not being ſo properly in his Cy. 
ſtody as the Fire in his Houſe, I think this not a&ional): 


as it is laid. But per Holt, Rookby and Eyres; Every Mu 
muſt ſo uſe his own, as not to injure another, the Lan 
general; the Fire which a Man makes in the Fields, i; ; 


much his Fire as his Fire in his Houſe; it is made on ti; | 
Ground, with his Materials, and by his Order; and he nut 


at his Peril take Care that it does not, through his Neglec, 


injure his Neighbour : If he kindles it at a proper 'Tin: 
and Place, and the Violence of the Wind carries it into hi; 


Neighbour's Ground, and prejudices him, this is fit to be g. 


ven in Evidence. But now here it is found to have been ly = 
his Negligence; and it is the ſame as if it had been in bi 


5 Houſe: Jud pro Quer. 
Ciles verſus | Hart. 


Carth. 413. 3 Fg | * ys _ 
898 wherein a Requeſt was laid, both as to Time and Place, 


Tout: temgss Defendant pleaded Now afſumpſit to all, except 13 J. and 


Salle. 622. [ NEN Aſſump', and Quantum meruit for Goods fall, 


pri/t cannot be to that pleads, that after the Time of making the Promi, 


. | ad d ft o : . * : 8 
3063 Eg o. 22 April, which was before the Time of the Requel 


alledged, he tender'd the ſaid 131. which the Plaintiff thn _ 
and there refusd to receive; and that from that Day i 


was always ready to pay the Money, and brings it into 
Court; whereon the Plaintiff demurr'd; alledging, that fu} 


| Poſe a Tender might be pleaded in Bar of an Aunt; 
yet it is not good, without anſwering the ſpecial Requit | 
| alledged, which is not done in this Caſe. And per Hi; 
Ante p. s. We are all of Opinion that the Defendant's Plea is ill; b. 
cauſe the Defendant ſhould plead, that he was always read} 
from the Time that the Money was due, which he cannot , 
ter Imparlance; it is not material for the Plaintiff to ſet 555 
| | Oo. e ln 
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a Time of Requeſt till he comes to his Replication; and 
Swhcn the Defendant ſays he was always ready, that puts 


the Plaintiff in his Replication to ſhew a ſpecial Requeſt, Wl 
and that the Defendant did not then pay him, and ſo the „ 
Plaintiff muſt have his Damages. The Way in Debt is for 1 
the Defendant in all theſe Caſes to plead tou temps priſt bl 
before Imparlance, and pray Fud' de dammnis. And ſince Ac- 1 
tions of Debt are turn'd into Actions /zr Caſe, it is but rea- | Ul: 
Tonable the Defendant ſhould ſtill have the fame Advan- _ | 1 
tages: But then the Queſtion is, how he ſhall plead; whether 1k 
in Bar of the Action, demanding Judgment {+ actio; or in bl 
Bar of the Damages, praying Jud' de datimig. Now it is rea- 4. 
ſonable in Debt to pray it in Bar of Damages, becauſe there | 
the Damages arc but Acccllary ; but now in an Aſſumpſit 1 
Damages are the Principal; therefore why ſhould it not be i 
thus pleaded, 21%, to confeſs the Damages due, and bring a 
them into Court, and pray Zrdicinm de ulterioribus damnis ; bl 
indeed no Body hath ventur'd to plead thus, but have choſe bt 
rather by Motion to bring the Money into Court; but how- 1 
ever the right Method be, the Defendant in this Caſe has i 
pleaded ill; and therefore Jud pro Quer. e 1 
If Judgment be given for Defendant in King's Bench, and Error in Ex- _ 
a Writ of Error be brought thereon, and Judgment reverſed chequer | _ 
in Exchequer Chamber, the Exchequer Chamber muſt give 3 — — _ 
the Interlocutory Judgment quod quer recuperet , and this Rt in = =_ 
Court award the Writ of Enquiry of Damages; and ſo is J. K. 4 
* Faldo and Ridge's Caſe in Nelv. 74. 2 Cr. 200. 8 
Aſhton verſus Sherman 4 Ux' Adminiſtrators of 4 


15 E BT On a Bond of the Inteſtate's ; Defendants ple id, Salle. 208. 
I that Field the Inteſtate 5th of July 5 V. & M. became Comb. 444 
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indebted in 1001. to Rich, NMareing, for which Wareing had Cat 9 4 

a Judgment of 100 J. and 30 s. Coſts, and alſo a Judgment Pleading fix i 
to one Axtell; and they ſet forth ſeveral other Judgments ns pe — 
F and Bonds, and that they have not Aſſets ultra. The Plain- ſets for above 9 

tiff replies ſeverally to every the ſaid Judgments, and as to five; and if 1 
ſix of them, pleaded they were kept on Foot per fraudem, | in 9 
2 > ed they W ept on Foot Per JYAudelm, his Replica- 


and as to the two Judgments of Mareing and Axtrell, that tion concludes 

the Defendants had Aﬀets to ſatisfy him, beſides Goods to te he Con- 

 fatisfy Vareing and Axtrell, de ſeparalibus debitis & damnis © 
Jus Predi flis verſus ipſos Fohaunem Sherman & Mariam 

3 VVG 
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Lorem ejus, ſicut prafertar, N & hoc petit quod i, 
guirat per patriam; whereupon the Defendant demurr d ſy, 
cially, becauſe the Replication was double; Plaintiff joined 
in Demurrer. And Holt delivered the Opinion of the Coun 
and ſaid, In this the Defendant Executor has pleaded in þ;, 
ſeveral Judgments, the Plaintiff hath replied to them fcy,. 
t Saund, 337: rally, which he may well do; for he may at his Election . 
ply to one, ſome; or all; but then the Plaintiff hath n0t 
donc well in this. He hath pleaded to ſome Judgment, 
that they were kept on Foot by Fraud; and as to the othe 
that he has Aﬀets ultra; & hoc petit quod inquiratur per ps. 
triam; and concluding to the Country is naught, becgus: 


the Defendant hath confeſs'd by his Plea already, that 
hath Aſſets ultra thoſe Judgments : As for Inſtance ; a M 


plweads three Judgments, the Plaintiff replies as to two, that 


they are kept on Foot by Fraud, as to the third, that the 
Defendant hath Aﬀets tra; & hoc petit quod inquiratur pi; 
patriam ; in this Caſe, firſt ſaying Aſſets ultra is not good, 


becauſe it is only an Allegation of that which he hath al. 


ready confeſs'd; for by Pleading three Judgments he confeſles 
Aﬀets above two; and then driving him on to an Hue is ill; 


for the ſame Reaſon therefore you ſhould have omitted the 
Aſets ultra, and the Coneluſion to the Country, and relic 
on the other Judgments, that they were kept on Foot by 
Fraud; or you ſhould have ſaid generally Aſſets ultra; & hie 
Piaratus eſt verificare. It might have been rejected as Surplu- 


ſage, but here you have driven them to an ill Iſſue, which 


cannot be good; but becauſe the Precedents have bcen this 
Way, as Hancock and Proud's Caſe, 1 Saund. 336. we wil 

give the Plaintiff Leave to diſcontinue, paying Coſts. After 
which, by Conſent of Parties, a Rule was given that Plain 
tiff ſhould have Leave to amend, paying Coſts, 


King verſus Lambert. 


Information JN ff O'TION was made laſt Term for filing an Informa- 


filed without 2 5 18 LIT 7 g 
8 tion againſt Lambert, for Subornation of Perjury, on 


entered into An Affidavit of his ſuborning two Perſons; but the Rule was 


by the rarty drawn up generally, and an Information was filed for ſubort 


Court cannot ig thoſe two, and ten others; and it was moved that th 


take it off the Information was not duly filed, becauſe the Addition of | 
ten more, were ten more Informations; and the Court de- 

clared, that no Information ſhould have been filed, but s 
do thoſe Perſons mentioned in the 4fidavits; every Subo-— 
| nation 


File. 
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mation is a diſtin Offence; and the Act for Information docs 
Hot direct an Affidavit; yet the Court being truſted with it, 
and the Parliament repoſing in them, they ought to do it on 
good Grounds. Then it was moved the Intormation was 
Ill as to thoſe Perſons, becauſe the Statute requires a Re- 
"Eognizance to be enter'd into to the Party, which they had 
hot done; to which alfo the Court agrecd. But A Doubt a- 
roſe, what ſhould be done with this Information which is 
how filed. Holt ſaying it could not be quaſhed, or taken Poſtea Hill. 


| | i . bes . . „ 40 
ff of the File; for when once a Thing is on the File, it The Kees, in 
&annot be taken off without an Act of Parliament; no, not Sir Hugh E- 4, 


dy Conſent of Parties; as in the Caſe of Dr. J/iddrington verard. — 
on a Mandamus; the College made a very ſcandalous Re- 
turn, and which he and the College agreed; and then they 
moved to take the Return of the File; but the Court re- 
Fuſed it, ſaying it could not be done without an Act of 
ant only they ordered a Facat to be entered there- 
upon. That in this Caſe the Method may be to enter the 
Irregularity on the Roll with a Cefat proceſſus ſuperinde. 
Sed Cur adviſare oult. F OO 
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Brown and Burlace. 
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As for reſcuing. Burlace, who was arreſted by the Skin. 684. 
Ct Sheriff of London's Officers in the Middle-Temple ; and Temps no 

it was moved that the Inns of Courts were privileged, as Vs, 
appears from Dugdale's Orig. Jur. 317, 320, 322. and be- or 7 
cauſe that the Temple is out of the City of Loudou, as may 5 1 
be ſeen by Stow's Survey, fol. But per Holt; Tho the Temple. TY 

be not within the City of London, yet it is within the County | 
of London, as appears, for that all Felonies committed in 11 
the Temple are tried in the Old-Bailey; and every Place in 8 1 

5 


2 
— 4 


S 
„ 
2 
— 


England muſt be within ſome County; Places may be ex- 
traparochial, but not out of County. Formerly Black-Fryers 
were not within the Franchiſe of the City, yet it is and al- 
Ways was within the County of London. Bailiffs indeed = 
mould not come in to diſturb People when they come to 155 4 
their Counſel, or to enter into Chambers to the Diſturbance | 1 bl 
of Study, or Danger of Papers and Evidences that are fre- 
quem ly in Counſel's Hands; but then the Way is to ſubmit 
to the Proceſs of Law, and to apply to the Judges, who 
will redreſs Abuſes of that Kind, by laying Bailiffs by the 
Heels; but there is no Pretence to extend this Privilege 
to ſhelter ill People, as in this Caſe, Burlace came from 
1 985 | | _ Grays- 


1576 Term. S. Mich. 9 W. III. 1697. 


 Grays-Inn, but had no Certificate from the Treaſurer, ,, 


Jo. 251. ſhould be in all Caſes of Removal; beſides, no Exemption j 
700d, without ſetting up a Juriſdiction to do Juſtice. In 
Defendant find ſpecial Bail. 


Evans verſus Martell. 


Merchant. A T ION againſt the Part-owners of a Ship, called t. 
e Galley, tried at Guild- hall, Verdict for Plaintif; 
eee, is and this Point was ſaved to the Defendants; one Taro 


eie and loaded the Goods, for which the Plaintiff brought his 1 
not by the 
3 ing, but the Goods appeared, by the 2 to be He. 
oey's; and the Queſtion was, whether Harvey or Fu; 
ſnould bring the Action; and the Court was of Opinion, 


that the Envoyces ſignified nothing; but that the Config. 
ment in a Bill of Loading gives the Property, except wher, | 


it is for the Account of another; ſo that if a Bill of Load. 


ing be made to 4. A. hath thereby an Ownerſhip to main- 
tain an Action; but if it be to 4. for the Account of J. 
then J. is only B.'s Factor, and B. hath the Ownerſhip, aud 
muſt bring the Action; and in this Caſe the Action is well | 


brought hy Plaintiff. 


King verſus Harriſon and Duke. 


Joignens for THEY were convicted and outlawed on Informations 
„ e bs of Perjury, and the Exigent filed; and it was moved, 


rot to be gi. that the Court would pronounce Judgment on the Defen. 
dants, ſeeing the Proſecutor could go no farther ; but the 
Party. Court ſaid, they never knew any Judgment given for a 

Corporal Puniſhment, even in the Caſe of an Outlawry, in 


ven in the Ab- 
ſence of the 


52 6 "che the Abſence of the Party; when a Man is outlawed for 
ep. Mau- 


aides: Cab. Felony, there is never any Award of Execution againſt hin 

Ante p. 142, till he be brought to the Bar; and ſince in this Caſe a ( 

143: poral Puniſhment would be Part of the Sentence, they could | 
not do it; and that upon Search Sir Sam. Aſhtree could find 


no ſuch Precedent. 


We | 
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tion, and conſigned them to the Plaintiff by a Bill of Load 
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þ Weſt verſus Cole. 


TY. aintiff counted, that the Defendant 6th of May 1695. Ante p. 127. 
3 in Conſideration that the Plaintiff had provided him = tuo 


| | : ; Promiſes are 
Diet for the Space of 120 Weeks tanc præterit, promiſed to laid, one welly 


pay him 79. fer Week, and that the Defendant poſtea, ſcil che other ill; 


Sth of May 1695. in Conſideration that the Plaintift had _— CO 


: : ill laid ſhall | WE: | 
found him Diet for the Space of 120 Weeks tunc preterit”, not vitiate 1 
promiſed to pay the Plaintiff tantum quantum mereret for HT ROO 14 
"the ſaid Weeks; and moved in Arreſt of Judgment, that appears to be es 18 


the Defendant is twice charged for the ſame Thing, the for the fame 
120 Weeks in the Oantum meruit being not ſaid to be o- ling. 
thers from thoſe in the ſpecial Promiſe, as it is uſually ſaid 


in thoſe Caſes. But the Court held, that tho' (aliis) be ge- bl 
nerally ſaid, yet ſeeing it did not appear they were the 1 
Tame, for there is no preciſe Time laid when theſe 120 —_ 
Weeks were, they will not intend them ſo as to deſtroy a li 
"Promiſe otherwiſe well laid; and therefore the Plaintiff 1 
A „„ N 


L'iſie verſus Armſtrong. — 


"A PPEAL of Death by TL. as Brother and Heir, brought Appeal. 

II by Bill at Carliſſe, and remov'd into this Court by Cer- Salk- 60. 
tiorari; Defendant pleaded, that the ſame Seſſion of Gaol Verb 41% | 
tiorari; Detendant pleaded, that the ſame Seſſion of Gaol: I a Man is 

delivery at Carliſle, wherein this Appeal was commenced, indifted of 1 

he was tricd for the ſame Cauſe on an Indictment of Mur- Murder, and i 

NB bg ER | X found guilty =_ 
der, and found guilty of Manſlaughter; and thereon prayed of Manflaugh- 3 
the Benefit of his Clergy, which was refuſed him there; ter, Appeal 10 

and the Record was removed into this Court, where he had . 

his Clergy in Hillary Term laſt, before the Plaintiff prayed 


| and if by De- 
he ſhould plead to the Appeal. Plaintiff replied, that when fault of the 


this Appeal was brought at Carliſle, as appears by the Re- . 
cord of this Court, he requeſted the Appellee to plead, but it ſhall not 
that he refuſed fo to do. And per Holt; Auterfoits convict or Prejudice him, 
acquit on an Indictment, was a Bar at Common Law to 

an Appeal, becauſe no Man's Life ſhould be indanger'd 

twice tor the ſame Offence; and the Judges proceeding firſt 

on the Appeal was mcerly diſcretionary, the very Preamble 

cf 3 H. 7. ſaying, that it was only an Uſage among them 

ſo to do; which Statute obliges the Judges to proceed 

within the Year and Day to hear and determine the Indict- 


SY ment, 


: 1.8 {8 ; 
101 1 : 
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ment, and not to ſtay on the Account of an Appeal ; wit, 
out ſaying, to be brought, or already brought, or whe; 
of both. But ſay you, ſhall he not then anſwer to the 4, 
peal? Yes certainly, the ſame Seſſions. If he pleads N. 
guilty, the Judges may proceed and try him de noo, ©; 
hang him on the Appeal: If he pleads Auterfoits convict, 
is no Bar: If he will not anſwer over, his ſtanding My; 
muſt be recorded, and Judgment given accordingly, cith; 
to be hang'd by Nil dicit, or the Peine fort & dure. But 
you are not ready, and cannot go on with your Appeal, 
am afraid your Appeal will be gone. Neither an Acquitt; 
nor an Attainder upon an Indictment ſhall be a Bar to « 
Appeal, as it was at Common Law, but only the hart 
Clergy ; which has been extended ſo far, that if a Ma 


| oye his Clergy, and the Court does not give it him, |; 


aving done what lies in his Power, the Delay of the Cour 


' ſhall not prejudice him : Now in this Caſe there is no Praye 


made to have his Clergy ; but how comes that to pa; 
Why, the Party was never ask'd; and if the Court will r. 
proceed to Judgment, and call him down to Judgment, |; 


| hath no Opportunity to ask his Clergy ; and therefore! 


think it a good Plea in Bar; of which Opinion were th: 


other three Juſtices; and ſo the Appellee was diſcharged. 


Holt : You have four Days after the Poſtea is actually . 
turned to move in Arreſt of Judgment. 


Per Cur”: No Motion for a new Trial, or to ſet afidez 


Writ of Inquiry of Damages, after Motion in Arreſt & 


Judgment. 


It an Award be made by Rule of Court, and the Party, 
who refuſes to obey the Award, abſconds, ſo that he cannc: 
be found on a Week-day, a Service thereof on a Sunday 
ſufficient to bring him into Contempt, whereon to have an 
Attachment. a ons 
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erm. Sanct. Hill. 
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Meg gott, . of Commiſſioners of Bankrupts of 
Mal ſon, verſus Mils & Wai. 


T was ſaid by Holt, and not denied by the Court, that Bankerupt. 
an Inn-keeper cannot be a Bankrupt, but a Victualler Jon. 437. 
may; and if a Man contract Debt while he is a Dealer, e 
Wand after leaves off his Trade, and then commits an may be taken 
Act of Bankruptcy, there none of his Creditors, becoming Wu 2gainkt a 
e. 3 h . 4 | 3 | erſon who 
ſo ſince the Leaving off of his Trade, can fue out a Com- had leſt off 
miſſion of Bankruptcy ; but if thoſe, who were his Creditors Trade, for a 
before his Leaving off his Trade, ſuc out ſuch a Commiſ- A 8 
ſion, the other Creditors may come in and join. In this Teas.” 
Caſe there being ſome Diſagreement about the Fact, it 
ec ordcree to be died EEE nut 


Tones verſus Morley. 4. Jac. Rot. 76. 6 2 
L Jeament of the Manor of Franſpam; Special Verdict; S4 778 C 8 

1. Anne Bowyer was ſeiſed in Fee of the Lands in Que- 4 Mod. 261. 

ſtion; and being fo ſeiſed, by Indenture of Leaſe and Re-$ © 


eaſe dated the 22d and 23d of July 1664. reciting a Mar- = on, 


_Tiage intended to be had between Edw. Morley and herſelf; Carth. 416. 
and in Conſideration that Eder. Morley had agreed to ſettle here #9: 


| k Where Con- 
on her, for a Jointure, ſo much of the Manor of Barnham, veyanceenures 


and other his Eſtate in S uſſex, as ſhould amount to the clear M Way of 
Yearly Value ot zool. per quuum, at the Time of the Scttle- tion of Poſſeſ- 
mient, during her Life, grants Franſham to Sir Will. Morley fon, the Uſes | 
and to F, N. in Fee, to the Uſe of herſelf in Fee, till Mar- 3 
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riage and ſuch Settlement made; then to the Uſe of E 
Morley in Fee. Jury find, that the Marriage took Ef; 
and that after the Marriage another Indenture 29th of 9% 
17 Car. 2. was made between Edvard and Aune his Wifeg 
one Part, and Jones and Truſher on the other Part; ec. 
ting therein, that a Fine was already acknowledged, 3, 
agreed to be levied next Hillary Term, to be to the Uſe; 
Ez. Morley in Fee ; and that two Days after, vi the 30 
of Jannary, by another Indenture between Ede. Morley a 
one Part, and une his Wife on the other, they covenen 
to revoke, annul and make void all Contracts and Apry, 
ments between them, or any other for them, till the Marrigy 
Covenant ſhould be performed; Jury find a Fine was levi 
Octabi Purificationts 17 & 18 Car. 2. 1665. that the 34) 
per Annum was never ſettled, but that 250/. per Amy WM 
was; charged with a Rent of 15 J. that the 250. wasn 
Part of her Jointure ; that 9 7% 18 Car. 2. Edw. Mol; | 
by Leaſe and Releaſe did mortgage to Doble the Lands i | 
Franſbam in Fee for 630 l. That 19 Car. 2. Edu. Mog 
died, and his Wife Aune ſurviving entered into the 250, | 
per Annnn, and enjoyed it during her Life; that Dl; | 
aſſigned his Mortgage to one, in whoſe Right the Defen. 
dant claims, as alſo as Heir to Edw. Morley; that mw © 
died, and that Leſſor of Plaintiff claimed as her Heir. 
Holt delivered the Opinion of the Court, and ſaid, ty 
general Queſtion in this Caſe was, whether the Fine levied © 
Odtab' Purificationis 1695. were to the Uſe of the Husband | * 
and his Heirs, or of the Wife and her Heirs; and we ae 
all of Opinion, that the Fine was not guided by the Deli! 
of the 29th Fan. but controlled by the Writing between 
Husband and Wife of the 31 January. I ſhall premiſe the 
Things to be taken as granted. . ä 
4. If there be a Deed to levy a Fine to ſuch and ful = 


„ gad. 3% 


U. ſes, at ſuch a Time to ſuch Perſons; and in Purſuance 
thereof, a Fine is levied to the ſame Perſons, and at tte 
ſame Time, the Fine ſhall not be averr'd to be to other | 
Uſes by any parol Averment, or Writing, which is not 
Deed ; but by a ſubſequent Deed it may. But if the Fine | 
varies in any Circumſtances from the Deed, the Parties arc | 
at Liberty to aver, that the Fine was to other Uſes dif- 
rent from the Deed; and fo is 2 Co. my Lord Cromwels F © 
Caſc; and 5 Co. Earl of Ratland's Caſe. „ = 
2. 'Tho' the Fine varies from the Deed, and is levied at 
another Time, or to other Perſons, yet if nothing do * 
1 * | x 
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c the contrary, this Fine ſhall, by. Conſtruction of Law, 
*E-ure to the Uſes contain'd in the Decd. 


z. lf this Fine had been levicd according to the, Deed of 
9 Jar. the Uſes thereof could not have been controlled 
"Dy the Writing of 31 Jau. for tho the Deed of a Feme 
overt could not be binding, yet being relative to a Fine 
it gives an Efficacy and Operation to the Deed, and is as 
*Foncluſive as if ſhe were a Feme Sole. 


Having premiſed theſe Things, I ſay this Fine is not to — 

ine Uſe of the Deed of 29 Far. but is controlled by, the 1 

Iriting of 31 January; und, firſt, this Fine varies from | 
the Fine agreed on to be levied. by the Deed. of 29 Jan. bh 
for that Fine was not to be levied the ſame Hillary Term 

aas this was, but the next Hillary Term, which was [i{lary | 
XT'welvemonth; and ſo this Fine was levied before the Time i 
Zin the Dced; and thus varying from, it, leaves Room tor | 
Zan Averment, that it was levied to other Uſes. There is a | 1 
| 

| 


Difference between a Fine varying frqm the precedent | | 
PDecd, and a ſubſequent Deed declaring the Uſes of a pre- 9 
cedent Fine or Recovery, iz. that in the later, tho all 1 
Strangers might, before the Statute of Frauds and Perjurics, 
Y have been let in to aver a parol Agreement, prior to a ſub- 
ſequent Deed; yet the Conuſor, or Recoveror, or his Hcirs 
gat Law, cannot aver againſt a ſubſequent Deed, that the 
Peine or Recovery was to other Uſes than thoſe contain d in 
the Decd, they being eſtopped by their Deed ; but if the 
Deed be precedent, and the F ine and Recovery varics there- 
from, no Parties are cſtopp'd. Now as this Fine varies from 
the Deed, and thereby lets in an Averment, fo here is an 
= expreſs Declaration of a Ule, by the Writing of the 31 Jan. 
that the Fine ſhould be to other Uſes; and it was reaſon- 1 
able ſhe ſhould be ſatisfied, that her Husband would make 1 
a2 reaſonable Proviſion for her, and therefore might expect Ms 7 
ſuch a Declaration as this; and this new Agreement was | 4 
fufficient to declare the Uſe of the Fine: There are ſe- 1 
= veral Ways in the Law for declaring of Uſes; whether upon : 1 


29 85 
tee 


1 Tranſmutation of Poſſeſſion, or without it. If an Uſe be iq 
declared to be on Tranſmutation of Poſſeſſion; as in a Fine TO 74 
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or Feoffment, there needs no Agreement whatſoever ; it is 
ſufficient for the Party on the Tranſmutation to declare, 
that the Uſe ſhall be to ſuch Party, and of ſuch an F- | 
tate; but if an Uſe ariſes without Tranſmutation of Poſſoſ- 
ion, the Uſe then does not ariſe by Virtue of any Decla- 
ration or Appointment, but there muſt be ſome precedent 
Obligation to oblige the Party declaring the Uſe, which 
— £6 — ͥ — muſt 
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muſt be founded on ſome Conſideration ; for an Uſe, hai 
its Foundation generally on Grounds of Equity, could ; 
be relieved in Chancery, without Tranſmutation of Þ; 


ſeſſion, or an Agreement founded on a Conſideratiq, 


And therefore if Bargain and Sale were made of a May. 


Lands on the Payment of Money, the Uſe would hy; 


raiſed, without Deed, by Parol. But if the Uſe was in Con. 


ſideration of Blood, then it could not ariſe by Parol Agra. 


ment, without a Deed ; becauſe that Agreement was 0 


an obliging Agreement, it wanted a Conſideration ; a 
therefore to make it an obliging Agreement there waz ; 
Neceſſity of a Deed: But where there was a 'Tranſmu:. 
tion of Poſſeſſion, there needed no Deed, but only the br | 


Appointment of the Party. Now in this Caſe there was: 


Tranſmutation of Poſſeſſion; and this Writing of the Hu. 


band and Wife of the 31ſt of January, tho it be no Dee, | 


yet it ſufficiently ſhews the Intention of the Wife, and ſo i 
a good original Declaration of the Uſes of this Fine. 9 
the next Thing to be conſider'd is, whether the Writing « 
the 31ſt of January be ſufficient to declare the Uſe of th: 


Fine; or if it be not ſufficient, whether it will control the | 
Deed of the 29th of Jan. 1. I hold it is a ſufficient Wri- 
ting to declare the Uſe of the Fine. Now it is not nece} | 
_ ſary, in declaring an Uſe, if there be a Tranſmutation e 
Poſſeſſion, to uſe the very Word Jie. Any Expreſſion, where | 
| bat ſuch a one _ 
ſhall have the Land, is ſufficient. We all know the Nature | 
of an Uſe, that it was a meer equitable Intereſt; the E. 
ſtate in Law was in one, and the Benefit and Advantage « | 
the Eſtate in another: Uſes are indeed ſtrange Things in | 
their Nature, and of new Invention in the Law. The Originil | 
of them was to avoid the Statute of Mortmain ; Brems 
Caſe, 2 Leo. 14. for when thoſe Statutes - prohibited tle | 
conveying Eſtates to the Clergy, they found out this Way | 
to have the Eſtate conveyed to Lay Perſons, under fcerct | 
Truſts, to their Uſe, which in thoſe Days affected the Corr | 
ſcience of the People; and till the Time of VH. 8. Clergy | 


by the Mind of the Party may be known t 


men fat in Chancery; who, having Power over Mens Cor- 
ſciences, inforced them to perform thofe Uſes. Indeed for 
a Time Uſes were kept ſecret, and did not much appear, 
till the Differences between the Houſes of York and La 
canſter; wherein the whole Nation being ingaged, both Par 
ties finding thoſe Uſes convenient, and fit to preſerve thei! 
Eſtates, agreed to ſupport them: So that in Edward IV., 
Time we find more Mention of them than before; ng 00 
NY -- being 
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being thus brought in by a general Conſent, were after- 
wards lick'd into Form: So that at length, if a Man for 
Money aliened and granted his Land to one and his Heirs, 
by this an Uſe was raiſes by Conſtruction, and it amounted | 
to a Bargain and Sale; and fo is Fox's Caſe, 8 Co. 94. a. 
No in this Caſe, here is an Agreement between the Hul- 
band and Wife, which tho' void as to an Agreement, yet 


* 


is good to declare an Uſe. As ſuppoſe a Man at this Day | 1 
make a Bargain and Sale, and the Deed is not inrolled, or 1 
make a Charter of Feoftment, and there is no Livery; yet 1 
they will be ſufficient to declare the Uſe of a Fine after- 1 
wards levied between the ſame Parties. But ſuppoſe this 1 
be not a ſufficient Declaration of the Uſe of a Fine, yet it | 1 
will be ſufficient to control the Deed of 29th of Jannary; * 
for thereby it is expreſly declared, that all Writings, Agree- ORE 1 
ments and Aſſurances, and Deeds whatſoever, different from . 
the Agreement in the Marriage, ſhall be revoked and an- 1 
nulled; fo that taking it in this Senſe, to control and hinder 1 
the Riſing of a Uſe according to the Deed of 29 Far. no f 


U!'ſe can riſe to the Husband; but the Eſtate being the Wife's, 
the Ule muſt, by Operation of Law, be to the Wife and 
ber Heirs; and it fo, then the Leflor of Plaintiff hath a 
good Title. Fadicinm pro Oner', and affirmed in the Houle 
of Lords. „55 Ry 5 


© Broadwaite verſus Blackerby and Perkins. 


> AA OVED by Northey, that the Defendants might not privitege. 
» be obliged to plead, becauſe one of them was an At- Bill cannot be | 
torney; and the Bill was filed againſt him in the Vacation, A wag 
Whereas it ſhould be in Term-time, for you muſt declare a- i 
SBainſt him as preſent in Court; to which the Court agreed; bind with 
15 and Mr. Afhton and Sir $01. A (tree certified the Practice to ge 
be fo, and that it was never uſed to file a Bill in Vacation; vilege, and 
for to be a Bill of a ſubſequent Term, the Bill muſt be both mult be 
led ſedente Curia, the laſt Day of the Term; too late gan in Cu. 
We ute Curia, the y of the Term; too late gainſt in Cu- 
Ketter the Court is up. Holt C. J. If filed in Vacation, it od) 
| . Cannot be a Bill of the precedent Term, for that is paſt, 
ö = and the other not come; and then Holt mentioned another 
1 Fault, that in this Caſe a Bill ſhould not have been filed 
Againſt him, but he ſhould have been declared againſt as 
I Cuſiodia; for when you proceed jointly againſt a privi- 
leged Perſon and one not privileged, you- muſt declare 
: -gainſt them all iz; Cuſtodia, for in a joint Action the Pri- 


vilego 
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vilege is loſt; as in the C. B. if you have an Action then 
againſt an Attorney and another, you muſt take out an 0) 
ginal againſt both; and Sir Sam. Aſbtree certified, that , 
was never done, nor could be dee, to declare againſt oh 
in Cuſtody and the other preſent. So the Court gave then 


Leave to ſtrixe out what they would; ſo they did not ad, 


any Thing, and ſaid, that if the Bill be irregularly filed; 
may be taken oft of the File, Et adjeru. | 


: Anonymus. 


Poſtea Paich. Ul PON a Motion for an Attachment for not return 

a Mandamns ; it was ſaid per Holt, that an Attag. 
nd others of ment in Chancery on an Alias and Plaries is returnable j, 
the Town of this Court; and is not meerly for the Contempt, but 
really an Action, whereon the Plaintiff ſhall recover D. 
Chancery on Mages for the Delay in not executing the Writ ; and u. 
an Alias and have without Reaſon gone on in Imitation of Chancery: It) 


"33 W. 4- Mr 
— Cecil 


| Nottingham. 
Attachment in 


Pluries is re- 


B. R. and is a Return be made within a Week. . 
an Action on 8 | | 1 . 8 | | 


which Damages ſhall be recovered. 


turnable in A Contempt not to return the firſt Mandamas ; therefore hn 


Courtney verſus Collet. 


＋ Reſpaſs for Breaking his Cloſe, Treading down th | 
| Graſs and laying Nets on the Soil, and for Carrying 
away of his Fiſh; zec non de eo quod the Defendant ci 


arms did break down certain Wares, whereby the Wate 


% 


r 


over-flowed the Piſcary of the Plaintiff adjoining, per quid 7 


the Fiſh efcaped out of the Piſcary, and the Plaintiff and hi 
Servants were hindered from fiſhing there; Verdict pro Cet. 


And moved in Arreſt of Judgment, that here 'Treſpaſs and | 


cure P. 73. Caſe were joined together, which could not be; becavſe fo 
Actions can be joined, either when they are different in thei | 
Nature; Or ſecondly, When they require different Anſwers; 

Or thirdly, If they require different Judgments, as Treſpaß 

and Caſe do: For in one Judgment is Capiatur, and in th | 


other, quod ſit in Miſericordia. But it was urged on the 


other Side, that it was all Treſpaſs, and that the per qu | 
was only in Aggravation of Damages; and this Term tht | 
Court was of Opinion that it was all Treſpaſs; and Jud 


ment was pro Cuerr. 


178 Hint 


wal — 


Term. S. Hill. 9 W. III. 1697. . 165 


8 

2 

I: 

BL, . pn 

© 


* 
a 


Hinton verſus Hern. 


Ountaguc moved in Behalf of the Univerfity of Cant Salk. 450 
2 bridze, that they might be allowed their Privilege in INS ot 
Relation to Licenſing of Taverns in Cambridge, upon pro- on orion, 
dueing their Charter; but 'twas denied, and ſaid by Holt, "till have been 
when a Privilege is once aſcertained, and appears upon a 8 
Record, then it ſhall afterwards be allowed upon Motion; cor. 
but where it was never conteſted before, there it muſt be Skin. 12. 
judicially determined; and ſo it was done in the Caſe of 
Caſtle and Litchficld, in the Exchequer. Hard. 505. 


King verſus Fancy and Tipper. 


IHE Defendants being Quakers were committed to Where Statute il 
M˖orceſter Gaol, for refuſing to anſwer on their ſolemn Sg Re. RR 


Affirmation in a Cauſe of Subſtraction of Tithes, or other e eee i 
Eccleſiaſtical Duties; and it was moved they might be dif- ſuable in the 
charged, becauſe in the late Act, for permitting Quakers . 
ſolemn Affirmation, there is a Clauſe appointing a ſpeedy the Statute 


Remedy againſt Quakers for Tithes, viz. by Complaint to _ 4 

a Juſtice of Peace, which takes away the Spiritual Juriſdic- ,jqment, the wy 
tion; for where the Common or Statute Law gives Remedy Juriſdiction is e 1 
in foro ſeculari, whether the Matter be Temporal or Spi- ac taken a- 5 i 


ritual, the Conuſance of that Cauſe belongs to the King's * 9 


Tempora! Courts, unleſs the Juriſdiction of the Spiritual 
Court be ſaved or allowed by the fame Statute. 1 nuff. 
96. b. Fo. 320. But per Holt; the Remedy appointed by 
the Law for Tithes againſt Quakers ſeems only an additional 
Remedy: The Eccleſiaſtical and Temporal Courts have 

herein a concurrent Juriſdiction ; as in the Caſe of a Penſion 
© Payable out of a Parſonage by Preſcription, notwithſtanding | 


1 the Opinion of my Lord Coke on the Statute of Circumſpectè 1 
dgatis, you may ſue in the Spiritual Court for the fame. — 
tho a Writ of Annuity lies alſo at Common Law. But xz 


Where the Statute alters the Offence, and makes it of a 1 
higher Degree, there it takes away the Eccleſiaſtical Juriſ- | +18 
diction; as in Caſe of Poligamy, after a Man has bcen tried 

bor the ſame ; ſo in Caſe of a Baſtard Child, where a Man 

has been adjudged the reputed Father of it, they cannot pro- 

Ceed for Slander on that Account. Then another Exception 

Was taken, that they were committed for not paying Tithes, 
: Uu 0K 


of the Statute be in the Disjunctive, yet in the Commit. 


ment it ſhould be preciſely ſhewn ; and for this Exceptig | 


the Defendants were diſcharged: 


King verſus Williams & al. 


[ Ndictment for reſcuing Borlace out of the Sheriff's C.. 
1 ſtody in the Inner Temple, which ſets forth, that a J. 
titat iſſued forth againſt Borlace Termius Santts T erinitati, 


whereon he was arreſted, and they reſcued him; and th. 
Indictment was quaſhed, beeauſe it does not appear that an; 


legal Latitat iſſued out, there being no ſuch Term as $19, | 


Teriuitatig. 


Brewſter verſus Kidgel. 


891.615, 198. ASE, upon a Wager concerning a Rent. charge of 3% 
5 Mod. 363. , per Aunum, whereof the Plaintiff, as Son and Heir of | 


og 43% Fllen Brewſter, is ſeiſed in Fee by Virtue of a Grant to 
Covenant in her and her Heirs, iſſuing out of a Manor, of which Kids: 
1649. that is Tertenant; that the Defendant affirmed, it was lawtul 
is Heirs and 8 33 | 3 | | 
Afigns ſhall for him to deduct 45. in the Pound for Parliamentary Tauch 
be paida Rent. which the Plaintiff denied, &'c. And upon Iſſue joined, 4 
charge, bee ſpecial Verdict was found, that 26 Nov. 1649. Robert Lan: 
Taxes, ex. ford was ſeiſed in Fee of the Manor of B. and in Conlidera- 
rand Fes tion of 800/. paid by Ellen Brewſter, he granted to hc: 
tiamentary and her Heirs a Rent-charge in Fee of 40 J. per Annu, 
| Taxts, with a Covenant in the Deed for further Aſſurance; and 
on the Back of the Deed this Indorſement was ; Memorand, 
It is the true Intent and Meaning of theſe Preſents, that tht 
_ Grantee and her Heirs ſhall for ever hereafter be paid th! 
Jaid Remt-charge, without any Deduttion or Abatement d 
Taxes, Charge, or Payment out of, for or concerning tl! 
ſaid Heut, or the ſaid Manor or Lands charged herewith: 
And afterwards in 165 2. for further Aſſurance, granted and 
confirmed the Rent aforeſaid to E. Brewſter, and her Heirs 
with a zomine pens; and R. TL. covenants, that at the Scal- 
ing thereof he was ſeiſed in Fee, and that it was free from 
all Incumbrances, and that he had Power to charge the 


fame ; and that the {aid yearly: Rent of 40 J. per Humm, 


freed from all Taxes, ſhall be for ever hercafter duly paid 
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or other Eceleſiaſtical Duties, in the Disjunctive, withouw 
- . . , ;Y 9 
ſhewihg certainly for what the Suit was; for tho the Word 
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at the Time and Place for the Payment thereof, &c. And 
Dueſtion whether the Grantor of the Rent, and his Heirs, 
all be obliged to pay the ſaid Rent, without any Deduc- 
tion for, or by Reaſon of any Tax impoſed by Parliament 
Futurely on the ſaid Rent; and Holt delivered the Opinion 
of the Court, that Covenant doth oblige the Grantor and 
his Heirs without Deduction. The Caſe is of very great 


2 
* 


Conſequence, and hath been a Queſtion a long Time, whe- 

ther ſuch Covenants do extend to all future Parliamentary 
Taxes whatſoever; which I think would be very hard, and 

I can by no Means agree thereto in this large Senſe; but as 
the Nature of this Caſe is, we are all of Opinion, that it 
extends to all thoſe Sorts of Taxes that ſhall be given by 
Future Acts of Parliament. 


1. When Taxcs are generally ſpoken of, if the Subject 


Natter will bear it, they ſhall be intended Parliamentary 
Taxes given to the Crown; there are divers other Things 
improperly called Taxes, as Rates for Church and Poor, 
Sewers, or any Impoſition that leſſens a Man's Property is 
called a Tax; fo in the Stat. De Tallagio non concedends : 
but when Taxes are generally ſpoken of, they are to be 
underſtood of the higheſt and moſt eminent Sort of Taxes, 
- thoſe in Aid of the Crown. CET | - 

28. That which particularly affects this Caſe is, the Time 
when this Covenant was made, ano 1649; when Taxes of 
this Nature had been uſed for four or five Years before. 
This Way of Aſſeſſment began ſince the War 1642. and in 
all thoſe Acts, or Ordinances, there is this very Clauſe that 


is now in theſe Acts, on which this Queſtion ariſes. If this 


Covenant had been in the Year 1640. it would not have 
reached this Caſe, becauſe there was no ſuch Kind of Taxes 
in Being. There have been ſeveral Ways of Taxing ; the 
antient Way was by Tenths and Fifteenths. 2dly, By Subſi- 
dies, properly fo called, 3dly, By Aſſeſſments or Royal Aids, 


Which are fame; and laſtly, by this Way of a Pound-Rate. 


be Tenth and Fiftcenth is the moſt antient Way of Tax. 
* Spelman's Gloſſary, verbo Onindecima; and the laſt Chapter 


of Magna Charta, 2 Iuſt. 76, 759. The Fifteenth was ori- 


Sinally ſet upon every Man's Head, but ſince the 8 Ed. 3. 
that was alter'd; for then, by Commiſſions into every Coun- 
ty m England, a Valuation was made of all Cities and 


= ah; yy l A «IP 
- Towns at that Time, and returned into the Exchequer ; | 


after which, when a Fiftcenth was granted, every Town 
< * its Proportion, it appcaring on the Roll of the Ex- 
cChequer what they were to pay; and then each Town rated 
3 3 . its 


2 
min 


og nn hn ᷣͤ . 
— * 8 — . 


1 43M 
TL 
[4 1 
1. 28 
1 4 
r 
4 I 
1 
1 
7 7 
FORTY 
r 
4 * 
H 4 
$ 
F 1 
* 7 
an I 
= 1 
oy. J 
18 FX 
, A* 7 
3 1 4 * 
1 
79 
J 2 
h 8 
+ 335% 
14 "SEE 
vol ; Bb 
17 7484 
3 5 1 « 
44 
4 
1 z 
F-10998 
1 
/ 7 * 
1 
7 vs Ky 
F-41381 
ti t 14 
1 3 
75 #3 
1 
is $1 
4 : 
, TH 
— 1 
1 
1 
1 
48: 5 
1 
e 
k 9 
| z 
8:18 
4 , 
þ 11 
4 
1 
1 
46 33 
5 b Y 
* 
1 
1 
14 
34.348 
M4 = 
IF 5 
TE 24 : 
N 
* Ly Ss 
| [ 
k : ] 
I A 
134 
2} [735% 
F : 
iy \ 
42763 
1 i x 
14 84 
- 4 4 
* 1 
* 
ew 4 1 
* 3 
Ke 
£2 +43 
8 + 78 
1<Þ 20 
ed - | 
Me 
1 © Wh4 
4 
. {\ 
1 
i. 
17% 7228 
- k U 
2 bo 1 
1 
1 
14 17-88 
1 1 
$43.8 
+ 4-8 
, 1 
1 
1 
IT | þ 
* 13%, 
4 
413 
19 
ie 
* F640 
1 
119 
: *- £2 
2.4: Ya 
1 pl 
x 
/ : 
8 3 
: © af 
© 7 
1 $3 
ja | 
1 i q o 
* 
77h 
73 : 
: 
4 . 
1 
5649 
i 
KT 
* 7 
4 
1 
_ 
ag 
45 
o 4 
4 : 
149 
: BY 
; % 
ta 
4:8 
f ©: 
1 
"4 
F 
*7, Bf 
U Vs 
1 TH 
(12S 
-- 1.3K 
, 12 
1 
1 
p A 74 
+34 
21:75 
oh 
„ 
As 
n „ 
8 
e 
1 
wah - 
34 MN 
x r 
„ 
bt 
1 
r : 
- ov? 1 
1 
* 
1 
a4 9 
t > 
+. i 
{- 4 
+438 
* l 
li - 
24 
& 73 
4 
Y \ * 
8 
Fa - 
+2153 
. +7 
'L 33 
. * 
. | 4, 
4 
«+4 ay 
T1. 
BEL 
* 1 
{48 
: 
+ 1 
$28 
s 24 
6 
7 1 
. #7 : 
 &< $44 
137-5 
"= _ 1 
{ 2:00 
+ 2 is 
1113 £45868 
e 
Ly. Ph 
* $4. F-& 
4 
5 5 19909 
1 7 * 
* 5 
J iq ; 
\ %1 
"L589 
n 
— 0 
. 1 
1 
n 
17 4 
\ * 
a 
* 1 
: 3 "47 
18 1 bj 
Eo PS q 
4 „ ; 
1 
3H 
*F 4 0 
R *. 1 
n 
+ 
* 5 4 4 22 
11 
„ 
„ 
1 
. 
1 4 
1 7 
E 2 
9 
1 
4 12 
> BM 
5 
* 
1:33 
1 y 
2 ES 4 : 
1 
2 *. * 
is) 08 
[4% 
"A + * 
> $404 
74 * 
is 
8 : 
5 22 1 
e 
af b 
[Fx 1 
4 4-4 x8 
* 14 
: 2 * 
7 . 64 
+3 
g F. 1 
1 
1 
ive d 
x0 A 
> * 
1 4 
I I wy 
1 is F1 
© i, 44S 
* q 
1 
1 5 
. bo” by. 
7 xl 
- (Ts vi 
2 * 
„ q 
«, 1, 164M 
1 hk of 
\ ta 
: W. a. 
5 "= 
"Us 
$ Bu 4 
e 
„ 
N « 
+4 * 4 
e 
FEW 
( | 
a 1 ) 
F LS 
+ TREES 
15 $1 
: 4558 


1 
3 


nat 


3 err Oo 
* ape oe, ey 


— 


Ob ns Ae 


Ty 


- Tr. 9 9 a . 

EC Ire 3 —— 7 EN EC . ̃˙²— GC A et 2-4 

rer 77 3 5 . ESE 
* 5 85 5 

8 _ 3 n - 


— — 


N 


— 


2 
LH — 


22 


0 — 4 
9 
* — 


__--- 

EE I I 
Sl Nt 
- "Jr 
2 


168 


: „„ — 


its own Inhabitants, to make up the Tax; which Tay Wa ö 
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antiently levied on their Goods, and not on their Lang, 


this being a Tax on the Perſon, and not on the Land, ,, 
appears from the Caſe of the Abbot of Glafſenbury, 11 Ii 1 
4. 35, 36. But this Levying on the Goods being found try. | 
bleſome, they afterwards in moſt Places agreed to let 
ſecundum ratam terrarium ſiarum, by Valuation of cin. 


particular Acre. Now while this Tax continued, this Cos 
nant could have had no Manner of Effect, becauſe no Re: 
was chargeable with this Tax; for the Occupier and Poli, 
of the Land was to pay his Share according to the Valuatic: 
of the Land; and the Rent was not at all concerned, but tl; 
Occupier was to pay, tho he held the Land at a rack'd Ren: 
After this the Subſidy-Tax came in; the firſt I find was z. 
II. 8. which was thus: If a Man was taxed for Lands an, 
Goods, he was not to pay a Tax for both; but for thy 
only which was of the higheſt Value: So that this was g 
Tax on the Land or Goods, but only on the Man, by Rea. 
ſon of the Land or Goods: It he lived in one County, and had 
Lands in another, he was to be taxed in the County when 
he lived. Now as to this Sort of Tax, there could be n 
Occaſion for ſuch a Covenant as this; becauſe, if the Grante: 
of a Rent was taxed to a Subſidy, the Rent was not taxc! 
alone by it ſelf, but in Conjunction with his other Land; thi 
continued to the later End of King C. 1. There was a Sub- 
ſidy 15 Ca. 2. but finding by Experience, they were not {6 
beneficial as Aſſeſſments, they had Recourſe to them again, 
calling them Royal Aids. But ever ſince the Beginning © 
theſe Aſſeſſments, there was always a Clauſe, that thc 
'Tenant of the Land might deduct the Tax out of the 
Rent; and therefore it is plain the Deſign of the Partie 
here was to make Proviſion againſt any ſuch Deduction for 
the future. 'This Way of taxing being then become frequent 
tho' they were impoſed by an ufurp'd Authority, yet thoſe be. 
ing the Powers at that 'Time, and People forced to pay, and 
therefore they endeavour to ſecure themſelves againit them 


by Contracts. There was ſuch a Tax in Being as the O. | 


dinances of Sept. 1649. when this Covenant was made. 


3. Tho' in Truth Taxes cannot be granted but by Parlis 3 


ment, yet they are not of a foreign Nat ure, but are know" 
in the Law: And have always a virtual tho' not an actul 
Exiſtence ; for they are abſolutely neceſſary on emergent 
Occaſions; ſo that by the Conſtitution of the Government, 
in ſuch Caſes the Crown is to be ſupplied by thoſe extrs 
ordinary Aids; which is the Reaſon that the King pu 
in 2 5 | | gran 
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Frant an Exemption from all future Parliamentary Taxes: 
J / 6. 62. 1 Ed. 3. Stat. 2. c. 6. Dy. 52. and therefore 


Inis Covenant doth not provide againſt an unuſual Acci- 
gent, but againſt a Thing well known in our Law, as a 
Part of our Conſtitution. | 

The next Reaſon why this Covenant ſhould extend to 
Future Taxes, is, becauſe it is granted to E. Brewſter and 
ber Heirs; which would be of no Effect, if not ſo under- 
Rood. It appears indeed by the Proviſion made in the late 
Acts, that it was thought that theſe Covenants would have 
been repeal'd, except there had been a Saving, becauſe it 
"enacts, that the Tenant ſhould deduct. This Proviſion was 


indeed cautious and wiſe, for preventing Diſputes, but not 


abſolutely neceſſary. 1ſt, Becauſe theſe "Taxes newly im- 
poſed are the Subject Matter for the Covenant to work 
upon. 2. This Act can by no Means deſtroy this Covenant; 
"becauſe tho the Tenant hath a Liberty to deduct, yet the 


Act does not hinder him from paying his Rent without it; 
he doth not break the Law, if he pay his Rent without 


any Deduction; and this is the Difference when an Act of 
parliament ſhall or ſhall not deſtroy a Covenant: If a Man 
covenants to do a Thing, which is lawful at the Time of 


the Making, and an Act comes afterwards, and makes the 


Thing covenanted to be done unlawful, ſuch an At is a 
* Repeal of the Covenant; but where a Man obliges him- 
ſelf to do a Thing, which perhaps was not lawful before, 
and an Act makes it lawful, that Act does not repeal the 
Covenant. Dy. F. 27. A Leaſe for Years was made to a 
Clergyman before 21 H. 8. who covenanted not to alien 
without Licence; after which 21 H. 8. was made, which 
prohibited any Clergyman to hold any Land in Farm; 
- whereupon the Clergyman aſſigned without Licenſe, and 
the Covenant held not to be broken; becauſe 21 H. 8. made 
it unlawful for him to hold it. Dy. 48. pl. 5. Tenant in 
Tail was bound in a Recognizance not to alien, after which 
32 U. 8. enabled Tenant in Tail to make Leaſes for twenty- 
one Years, or three Lives; he made a Leaſe for three Lives, 
and his Recognizance held to be forfeited notwithſtanding 
the Stattute; becauſe the Act giving him only an Ability 
do do it, the Condition was not thereby diſpenſed with: So 

in this Caſe, it does not oblige the Tenant to deduct, it 
only makes it lawful for him ſo to do. 3dly, This Act 
Was made in this Manner only for the better Collecting and 

- Anſwering this Tax to the Crown. Now when an Act is 

made to a particular Purpoſe, it ſhall not have any colla- 
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Vide : Sid. 7. teral Effect to any Purpoſe whatſoever. 19 H. 6.62, % 
granted to the Rector of Eddington an Exemption from!“ 


was made. 15 
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future Parliamentary Taxes to the Crown, and a ſubſcquey 
Tax was after given to the King, without any Saving thu. 
in of ſuch Charters of Exemption, and held that ſub: 
Act does not deſtroy the Grant. 8 

But there are two Objections to be anſwered ; 1/2, Th, 


general Words ſhall not be conſtrued to extend to any 4% 
to be provided for by ſubſequent Act of Parliament; acc. 
ing to the Archbiſhop of Canterbury's Caſe, 2 Co. Lo whit, | 
I anſwer, that the Rule taken in that Caſe hath ſeveral Þ | 
ceptions. 2dly, Where ſuch general Covenant may ſecus 


againſt ſuch Incumbrances, as may be impoſed without 4; 


of Parliament, that it may be hard to extend it to Parl. 
mentary Charges. But in this Caſe the Covenant could extud 
to no other Charges, becauſe the Tenant had no Power by þ 
any Law then in Being, to pay any Tax for the Grants © 


out of the Rent due to him. 


2, Obj. That tho' this Covenant ſhould be good as to th; | 
Monthly Aſſeſſments, yet not to this Pound-Rate, which | 
was not in Being when this Covenant was made. | 

Reſp. Theſe two Sort of Taxes differ only in Form; the | 
Nature of the Tax is the ſame, the ſame Things are tax, | 
and the ſame Clauſes of Deduction in both. To conclud: | 
this Matter, this was a Tax in Being at the Time « | 
making this Covenant, which ſhews plainly that the Mea. 
ing of the Partics was to provide againſt it. If indeed a | 
Act of Parliament had given ſo much Money towards the | 
Building of Paul's, that would not have been within this | 
Covenant; for it extends to Taxes to the Crown only, | 


which are uſual Taxes, and then given when this Covenant 


There is another Matter in which I have not conſulted 


my Brothers, and that is, whether the Tertenant in this | 
Caſe be obliged by the Covenant; this is a Covenant by | 
the Grantor of the Rent, who was ſeiſed in Fee of the | 
Manor. Now who this Tertenant is does not appear, che. 
ther he be Heir or Aſſignee; for if he be Aſſignee, I do nd | 


think him chargeable in Law; for this Covenant doth not 
run with the Land. Hard. 87, I make no Doubt, but that 
the Aſſignee of the Rent ſhall have Covenant againſt the 


Grantor; becauſe it is a Covenant annexed to the Thing 


granted; but, that Covenant ſhould run with the Rent e. 
gainſt Aſhgnee of the Land, I fee no Reaſon. If this Rent 
was granted ſo to be paid, it would be another Matter Yao 

2 3 ro 
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pere is only a Covenant, and no Words amounting to a 
Grant; and therefore there can be no Relief in this Caſe 
againſt the Tertenant, but in Equity; and therefore for 1 
this Point I do not ſee how the Plaintiff can have his [ 
Judgment; for if this Covenant ſhould charge the Land, i 
it would be higher than a J/arrantia Chartæ, which only i! 
aflects the 1.2nd from the Judgment therein given. But the = 
other three Judges thought that this Covenant might charge 1 
the Land, being in Nature of a Grant, or at leaſt a Decla- . 1 
ration going along with the Grant, ſhewing in what Man- i 
ner the Thing granted ſhould be taken, and reckoned the =_ 
Indorſement as Part of the Deed; and ſo Judgment was | 1 
given for the Plaintiff, e il 
A. foifed of a Rectory of 1207. per Anni, charged with 1 
a Fee-Farm Rent of 26 / per funum, was taxed for all 1 
the Rectory only according to the Rate of 25 J. per Aunuiu 9 
for Vaxcs; he retains 4s. per Pound for the Fee-Farm 1 
Rent, which was much more than he really paid; the A 
Whole Matter appearing in the Exchequer, where a Bill = 9 
Was brought, it was decreed, that the Owner of the Fee- 1 
Farm Rent ſhould allow only in Proportion to what was 5 5 1 
paid. | This in the Caſe of one Shertngton. | Es 1 


Picſering ſeiſed of Land, and Sir J. NMerden of a Fee- Farm 
illuing out of it, paid "Taxes only after the Rate of 1 J. 3d. 
per Pound, and rctained for the Fee- Farm after the Rate 
of 4. at which the Land-Tax was; on which Sir Joh: 
erden, Owner of the Fee-Farm Rent, brought his Bill 
in the Exchequer, and prayed that Pickering ſhould ſet 


forth the Value of the Land, and what Rent he received, {4 
and what he had paid for Taxes; to which Bill Pickering 1 
demurred, and the Demurrer allowed, notwithſtanding tha 1 
above Cale of Sherington was cited; the whole Matter od 


| there appearing, and this being on a Demutrer, which was 
made the Difference, | „ To Je : 


| Burdeaux verſus Dr. Lancaſter, Vicar of St. Mar. 1 
ms, and Richard Greſdale Pariſh Clerk there. id 


i DE Lancaſter and Greſdale ſued Burdeanx in the Con- Salk. 332 i 
1 ſitory Court of the Biſhop of London, alledging there- . * 5 1 
mm that Dr. L. was Vicar, and R. G. Clerk of St. Martin's, for Chriſtning 
and that rations Prem, ac etiam of an immemorial On 1 

the tom. 
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Cumb 468. 


baptized within the Pariſh; and 12 d. for the Churchiz, 
every Woman; and the Clerk was intitled to 12 d. for th. 


Regiſtring every Child; and that Burdeaux was an Inbab. 
tant within the Pariſh, and had a Daughter born therein, u 
had not paid. PBzrdeanx denied the Cuſtom in the Spi. 
ritual Court, and moved here for a Prohibition; ſuggeſts, 


that a Clerk is a Lay Officer, and his. Fees Lay, for wie! 
he can only ſue in the Temporal Court. That of con. 
mon Right no Fees are due for Sacraments ; that there 1, 


no ſuch Cuſtom as was alledged, and that all Cuſtoms ae 
triable by the Common Law; and that this Child wag nc | 


baptizcd, nor his Wife church'd by the Vicar; nor his Child 


regiſter'd by the Clerk: And now was urged againſt this Þ;. 


hibition, that theſe were Fees uſed for Eccleſiaſtical Ma 
ters, and therefore might be ſued for in the Spiritual Couit 
and the rather, becauſe they were ſmall inconſiderable Mat. 


ters, juſt like private Seamen's Wages; and that the Dot 


and Clerk did not fue for them as due by Cuſtom, but 0 
Right by Canon Law. Holt: Nothing can be due for theſe 
Matters by common Right; and as for the Canon Lau, it 
is of no Authority of it ſelf in Eugland, but only fo much 
as has been through Cuſtom received here. The Convocs 


tion cannot by their Canons take Money out of People; 
Pockets, Linwood ſays, if a Parſon takes any Thing for 
Chriſtening, it is Simony; but indeed, ſays he, ſomething 
may be by Cuſtom ; but then this Cuſtom can never be good, 
to take Money for Chriftening a Child which never was 
chriſtned by them. This is like the Cafe in Hob. 175. where 


a Man died in one Pariſh, and was buried in another, and 
a Fee was demanded for his Burial in the Pariſh where be 
died. If you ſay you ought to chriſten their Children, you 
ought to libel againſt them for not Chriſtening their Chil- 
dren, according to the Canon Law, but you can never hayc 


Money for Chriſtening when you do not. Therefore let 2 
Prohibition go; and if you think fit, they ſhall declare, and 
| you may do thereon as you pleaſe, 


Trantor verſus Duggan. 


2 


— t 
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the Vicar was intitled to 23. 6 d. for every Child born gd 


Uzgan claimed an Eſtate within the Grand Seſſions of 
ales, under a Deed of Settlement, which Decd be 
pretended Trantor had got, and preferred a Bill in Equity 
tor the Diſcovery thereof, in the Equity-Side of * 
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Seſſions, againſt Trantor who lived in London, and ſerved 


him with a Subfena thereon ; and Trantor moved- for a 
Provibition, ſuggeſting, that no Man ought to be troubied 


„ Virtue of any Proceſs there, except he lives within the 
ſuriſdiction of the Court; and that he lived in London, 
and was ſerved with a Supena there; and a Prohibition 


was granted per Cur), ſaying, they would not prohibit their 


Proceedings in this Court of Equity, but only their Pro- 


eceding on any Proceſs againſt any living out of their Ju- 
riſdiction ; for elſe, if he did not appear there, they would 
ſequeſter the Eſtate he had within their Juriſdiction. Then 
it was moved, that Trantor might have pleaded this below 


to the Juriſdiction of the Court: But the Court ſaid, if he 
had lived within the Locality of their Juriſdiction, tho in 


a Franchiſe, or Place exempt, it might have been another 
Matter; but where a Man lives out of the Limits of their 
Juriſdiction, it is no Reaſon to force him to appear there to 
defend himſelf Wherefore, Oc. Ante 138. 


Thomſon verſus Leach. 


in View of the whole Country, who ſaw the Trant- 


8 Yy | Peoff- 


Jectment on a Special Verdict; the Caſe was: S. Leach Salk. 427. 
L Tenant for Life, with contingent Remainders in Tail; Carth. 435. 
"Remainder over to Sir non Leach in Tail; Remainder 
in Fee to N. Leach; Tenant for Life, before the Contingency abſolutely 
happens, ſurrenders to Sir Simon Leach, but at the Time of the wid. 
Surrender was Non compos mentis; and the Queſtion was, whe- 
ther this Surrender by a Noꝶ compos was void; and if not void, 
but only voidable, whether there be ſuch a Right ſtill remain- 
ing in the Non com pos, as is ſufficient to ſupport the contingent 
Remainder, And per Cur”, the Surrender is void; for what- 
 ſoever is done by an Infant, or Non compos mentis, which takes 
Effect only by Deed, is void; but it is otherwiſe in Caſe of a 
Feoffment, by Reaſon of the Notoriety and Solemnity there- 
of; and per Holt, if Non compos make a Feoftment by co. 45. 
Letter of Attorney, he is as much diſabled to avoid that 
_ Feoftment himſelf, as if he had made Livery in Perſon ; 
and yet it is a void Feoffment to all other Perſons. The true s Co. 42. b; 
2 Reaſon why a Feoffment by an Infant, or Non compos, is | 
. dat voidable, is becauſe of the Notoriety and Solemnity of 
L a Wr and Livery, that antient Way of Conveying, 
Which is 
mutation of Poſſeſſion; and therefore it was preferred before 
all ſecret Ways; and therefore if Tenant in Tail makes a 


Surrender by 
Lunatick is 
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Vide 3 Co. 
'The Caſe of 
Fines 10. 
Co. Seymour's 


Caſe. 


Salk. 675. 
5 Coke 119. 


to Coke 43. 
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Feoffment, it deveſts the Remainder, and turns all to. 
Right. But if Tenant in Fail make a Bargain and Sig 
or a Leaſe and Releaſe in Fee, he makes no Dey... 
thereby, but only paſſes an Eſtate for his Life; 7 og a 
Gregory's Caſe, 1 Cx. 502. is expreſs, that the Surrender 
an Infant is void. If an Infant grant a Rent-charge, % 
the Grantee diſtrains, the Infant may have Treſpaſs, ju, 
ſhews the Grant to be void; and where it is ſaid in t. 
Books, I/helpdale's Caſe, that the Grant of an Infant i W | 
void, but only voidable, the Meaning thereof is, that!“ 
cannot plead Nom eff factum, and give Infancy in Evidence: 
becauſe it hath all the Formalities of a Deed, as Writin; | 
Sealing and Delivery; but he ſhall ſhew the ſpecial Matt. 
whereby it may appear, that as to the Operation of th, | 
Deed, or Efficacy of it, it is void. Infant and Non conipu; | 
are parallel in all Caſes, . but only as to the Non comps; | 
' Diſabling himſelf; but the Heir may enter on the Alicnee c 
the Ideot, without Sci” fac, but not during the Life of « | 
Ideot or Nos compos ; there has been another Queſtion fart. | 
ed worthy of Conſideration, 218. Suppoſing the Non c© | 
pos had made a Feoffment in Fee, yet whether is nc | 
a Right remaining in him ſufficient to ſupport a contingent | 
Remainder, tho' a Right of Action will not; for the Rex | 
ſon why he cannot avoid his Feoffment, is not for Wait | 
of Right, but becauſe of his perſonal Diſability : And if | 
Tenant for Life make a Feoffment during his Lunacy, the | 
King, upon Office found that he is a Lunatick, may avoid | 
the Feoftment by Sci Fac, and ſo reveſt the Inheritance; | 

and if ſo, why may he not alſo prefer a contingent Re. 
mainder; a Right of Entry will, tho' a Right of Adio | 
will not ſupport a contingent Remainder; as if there be 
'Tenant for Life, with a contingent Remainder over, and | 
Tenant for Life be diſſeiſed, the whole Eſtate is develicd, | 
but the Right of Entry in the 'Tennnt for Life ſhall fup | 
port the contingent Remainder ; but if Tenant for Life be 
diflciſed, and a contingent Remainder, expectant upon his | 


Eſtate, does not veſt before a Deſcent is caſt, then it 


gone becauſe it is turm d into a Right of Action; tho' now it N 


may be preſerved longer by the Statute of H. 8. whercd!, 


not take away his Entry. The Caſe of Bigot and Sit! 


except a Diſſeiſor be five Years in Poſſeſſion, a Deſcent wil 


1 Cr. 192. is a remarkable Caſe; which was, Baron ard 
Feme Jointenants for Life, Remainder to the Heirs of ttt 


Survivor of them; the Husband alone made Feoffment i 


Fee, and died, the Wife ſurvived; and the Queſtion 0 
3 4 7 _____ Whethe! 
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Mhethor this contingent Remainder could ariſe out of the 


Rwite“s Eſtate; and held that it ſhould not; becauſe, that 
during the Coverture, ſhe had no Right of Entry or Action, 
but the Husband had the Power of the whole Eſtate; and 
tho her Eſtate and the Contingency happened and ſtarted 
up together eo i%ſtante, yet this was not ſufficient, becauſe 
the particular Eſtate, that ſhould ſupport the Contingeney, 
ought to be precedent, But there is no Neceſſity to heſitate 
in this Point, becauſe on the firſt Point it is plain, that 
Judgment ought to be for the Plaintiff, 


Britton and Cole. 


TT" Reſpaſs for taking forty-three Sheep and two Lambs, 5 Mod. 112. 
: _ 2eth of May 7 I. Defendant juſtifies, that the 12th en N 
of Feb 6 V. before the Treſpaſs alledged, the King's Writ Skin; 649. 
of TLecari facias iflned out of the Exchequer to the She- Comb. 434, 
"riff of Gloucefler; reciting, that the late Sheriff of Glouceſter, 7 SPY 
by Virtue of a Capras utlagatum iſſuing out of the Common a Stranger, 
- Pleas againſt Francis Crefſer, that was outlawed in Somer- Gong and 
ſetſbife 12 Fun. 5 V. & M. ad Settam Tho. Cole modo De- Land extend. 
* fendentis, and Mary his Wife, in a Plea of Debt, had re- ed on an Out- 
turn'd, that the ſaid F. Creſſet was then ſeiſed in Fee of 7% m3 
the Lands in Queſtion ; and that he ſeiſed the Lands into Ze 8 | 
the King's Hands, which were found to be of the annual for they are 
Value of 55 . and therefore the King commands the Sheriff ** ue: 
that all and ſingular the 8 Iſſues and Profits of the Pre- 
miſſes ariſing thereon, from the Taking the ſame into the 
King's Hands, to the Feaſt of the Annunciation then next enſu- 
ing, ſhould be levied according to the annual Value thereof; 
ſo that the Money thereof ariſing ſhould be had before the 
Barons of the Exchequer at ſuch a Time; by Virtue of 
which Writ the Sheriff made a Precept directed to all his 
Hhailiffs, and particularly to Auth. Powell, J. O. and J. Poꝛv- 
ell, to levy the Money aforeſaid, according to the Tenor of 
the {aid Writ, out of the Iſſues of the ſaid Land; and be- 
cauſe the ſaid forty-three Sheep and two Lambs were af- 
ter the ſaid Inquiſition, and before the Feaſt of the Annun- 
Clation, Levant and Couchant upon Part of the Premiſes ; 
the Defendant requeſted the ſaid 4. Powell and J. Powell, 
d co take and drive away the ſaid Sheep and Lambs, accord- 
ing to the Tenor of the ſaid Writ; ſuper quo idem Foſe- 
p, P. & J. Powell took and drove away the ſaid Sheep 
and Lambs; on which Plea the Plaintiff demurr'd, and the 
* —— Defendant 
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Defendant joined in Demurrer. And Holt delivered the (, 


pinion of the Court. 


The Caſe in ſhort is: Cxeſſet is outlawed in a perſopl 


Action; and on a ſpecial ts og utlagat, and Inquiſtic, 
thereon, ſuch Lands are foun 


this Taking be juſtifiable ; and we are of Opinion it is, 


Becauſe there is a direct Command to the Sheriff to ley | 
this Duty, according to the annual Value, out of the Ius 
of the Land; and Cattle Levant and Couchant on th; | 
Land are Iſſues. Statute of VV. 2. c. 39. ſays, that omni by; | 
mobilia on the Land are Ifſues ; and mia mobilia compre. | 
- hend Cattle. 2: 3.453. -v 7988 5 
24, The Land is Debtor to the King, which makes tie 
Cattle liable; and if the King had not this Remedy, his Per. | 
nancy of the Profits would fignify nothing, for it would he | 
In the Power of the Party outlawed to defeat the King, | 
he will let out the Ground, or take in Cattle on Contrit | 

to feed, and ſo run away with the whole Profits, and ther: 
is no Remedy for the King to get the Money on the Agree | 

ment. Now if the Perſon outlawed, during his Outlawry, | 
make a Feoffment in Fee, ſhall not the Cattle of the Fest 
fee be Iſſues of the Land ? without Queſtion they ſhall ; for | 
the Feoffee ſhall take the Land in the ſame Plight as the 

outlaw'd Perſon had it, and the Feoffment ſhall not dcter- | 
mine the King's Right: Notwithſtanding the Book of 21 H 
7. which ſays, the King's Intereſt ſhall be determined by the 
Alienation of the outlaw'd Perſon; which Book is to be ut | 
derſtood with this Difference; If a Man be outlawed, and 
before Inquiſition taken he aliens his Eſtate, and then Inqur | 
ſition is taken, the Alienation of the real Eſtate, before l. 
quiſition taken, prevents the King from having the Pernancy | 
of the Profits; but if he make Alienation after the Inquilr | 
tion taken, there the King's Pernancy of Profits continue 
and this is the conſtant Courſe of the Exchequer; ſo is Hari. | 
101. Attorney General verſus Freeman; and JVinſor ard 
Savill, Ray. 17. The Reaſon of which Difference is, thi! | 
until the Inquiſition be found, the King has nothing; for tile 
Inquiſition that is taken on a ſpecial Capias utlagatum is | 


Office that intitles the King; ſo that if the Alienation de 


before Office found, then it is before the King bas a Title; | 
but after a Title is once veſted in the King, that ſhall nt 
be deveſted by any Act of the Party, Iſſues and Profits car. 


Vet 


to be his, and return'd to b. 
of the annual Value of 55 J. the Plaintiff's Cattle are fow, | 
upon the ſame Land Levant and Couchant, they are take, 
by Virtue of a Lepari facias; and the Queſtion is, whethe, 
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not mean the Goods of a Perſon outlawed, for he cannot 
have Goods; if after Outlawry he purchaſes them, they are 
the King's without Office; but as to the real Eſtate, or a 
Chattel real, the King cannot be intitled without Office, but 
for Chattels perſonal he may. Since Iſſues may be levied 


Cro. Jac. 82. 


on Feoffee or Alicnee, that comes in after Inquiſition, why 


not in this Caſe ; nay, perhaps the Plaintiff here may be A- 
lience, it is not neceſſary the King's Officer ſhould take No- 
tice of his Title, he ought to make it appear. Suppoſe 
this Plaintiff had a Right to the Land precedent to the Out- 
Jawry; as for Inſtance, a Leaſe for Years from Creſſett, yet 


if this be not found by the Inquiſition, or afterwards allowed 


in the Exchequer, he cannot have an Action of 'Freſpaſs ; 
for if it be not found, he mult go into the Exchequer by 
Way of Morftrans de droit, and plead it there; for he thall 
not fallify the King's Title in an Action: It may be the 
Plaintiff had a Title, but then he ought to have ſhewn that 
he had pleaded it in the Exchequer, and had it allowed 
there. Now if the Feoffec's Cattle be forteitable, why not 
the Cattle of one who contracts with the outlawed Perſon ; 


and much more the Cattle of a Stranger, or meer Treſpaſ— 
ſer; for a Wrong-Doer ſhall not have more Advantage, than 
he that has Right; Stafford and Bateman's Caſe, 3 Cr. 431. 
has been quoted; where it was held, that on a H' fac” for 


the King's Debt no Goods could be ſold but the Debtor's; 


but that Caſe is 5 different from this, for that was a 


I fac De bonis 


catallis of the Debtor, on which the 


Sheriff had no Authority to take a Stranger's Goods; but 


this is a Levari facias de exitibus terre; to explain which 
it is to be conſidered, there are ſeveral Exccutions for the 
King: 1. A Captas to take the Body only. 2. A ' fac. 
3. An Extendi fa, which is called the long Writ; and 4. 
this Leoari facias de exitibus terre; by none of the three 
firſt could the Plaintiff's Cattle be taken. 
Now as to Iſſues, when they are forfeited, the whole Inhe- 


ritance is charged with them. If Tenant for Life be re- 


Kelw. 06 4. 


turn'd of a Jury, and make Default, whereby he forfeits 


Illues, and dies, the Arrear of the Iſſues ſhall be levied on 
the Remainder. The Land is Debtor, and becometh Debtor 


for Default of Tenant for Life only; for which this Reaſon 


s given, that it is a publick Service charged on the Fee— 


_ timple, and therefore the Land muſt be charged with the 
Ullue, vy whomfoever Default was. Now indeed, how this 
be in Caſe of an Outlawry, I doubt; for if Tenant for Life 


be outlawed, and he is found to be but Tenant for Life 
We V 
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by Inquiſition, and there is an Arrear of Iflues, I do ne 
know whether it can be levied on the Reverſion; beegy;, 
it ariſes from the Tenant for Life's own particular Neglg 
and Default. But however, it makes no Alteration to thy, | 
that claim under Tenant for Life; in Sir Henry Clare 


Caſe in Laue. 


Two Tenants in Common, one was indebted to the Kine | 
and on Proceſs the Beaſts of the other were taken; and 
was held they could not; becauſe the one Tenant in Com. 
mon may put his Beaſts on all the Lands; and fo is 2 Ry | 
Ab. 457. but ſays the Book, it will be otherwiſe for Cat 
that come in by Wrong on the Land of the King's Debtg, | 
and are there Levant and Couchant. It is ſaid in 2 Ry, IV, 
159. that the King may diſtrain the Beaſts of a Strang | 
Levant and Couchant on a Levari fac, but he cannot fell | 
them; which muſt be a Miſtake in the Printer, or in tho | 


who had the Management of Rolls Manuſcript ; for the End 
of a Levari fac' is to have a Sale; and therefore to alloy 


they may be taken on a Levari facias, and not fold, is 2 


Contradiction. No Levari facias iſlues but as to Land, 


and where the Land is Debtor, the Cattle of a Stranger 


that are Levant and Couchant, are as liable as the Cat“ 


of the Owner; and ſo it is in the Caſe of a Rent-Service, 
Nay, if one ſeiſed in Fee grant a Rent-charge, tho this | 
be a Charge on the Land by his own Act; yet if his Neigh- | 


bour's Cattle eſcape thereinto, and happen to be there Le. 
vant and Couchant, they are diſtrainable, becauſe the Land 


is Debtor. This Caſe was adjudged in Point in the Exche- 
quer, Paſch. 18 Car. 2. Hodgſon and Toobigle, which wa: 
Treſpaſs, as this is; and Hale Ch. B. ſaid, that by Virtue cf 
a Levari fac de exitibus terre of a Perſon outlawed, the 
Cattle of a Stranger may be taken, and ſo is the conſtant 
Practice of the Exchequer; whereupon the Party ſeeing thc 
Opinion of the Court, relinquiſhed his Suit, ſo that no Jude: 
ment is entered; and fo there is another Caſe in Point in 


the Exchepuer, }/rightſor2 and Rayner, Mich. 22 Ca. 2. Kit. 


14. So that we think the Defendant's Plea good in Sub- 
ſtance, and that the Cattle were liable to be taken and | 
fold by Virtue of the Lepari fac. There have been fevc- 


ral Exceptions taken to the Pleading ; 1/f, That the Defen. 
dant, not being an Officer, ought to have pleaded the Re 
cord of the Outlawry; which ſeems to be a good Excep 


tion, but ſomething complicated, which I will explain: | 


there be no Judgment, and a Ca Sa' or other Execution | 


taken out, the Sheriff, and all other Perſons acting * | 
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bim in the Execution, are juſtifiable, tho there be no Judg- 
ment. But if a Stranger of his own Head interpoſes, who 
5s not concern'd, and he ſets on the Sheriff to do Execution, 
he cannot juſtify this; or ſuppoſe it be the Plaintiff who 
ſued out the Writ, he muſt in his Juſtification plead the 
Judgment ; for if there be no Judgment he is a Traſpaſſer. 
Kay. 73. Turner and Fejgate. Now if the Defendant had Raym. 74. 
juſtified he did it by Command, or in Aid of the Offcer, 
then he had been in the ſame Caſe with the Officer himſelf; 
but if he will come in without any Authority, tho' he be a 
Party concern'd in the Suit, yet he ought to ſhew ſome 
Foundation; ſo in Outlawry, as well as in the other Caſe, 7 
he ought to ſhew there was ſome Judgment to warrant the nn 
Ca Sa or F fa. In Treſpaſs, Defendant juſtified Diftrain- 
ing the Cattle Damage-feaſant as Bailift to 4. in which 
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Caſe, tho the Cattle were Damage: feaſant, yet if 4. did { 
not command the Defendant, he was a Treſpaſſer; and in | 
this Caſe the Command was traverſable. 2 Leo. 196. 1 Rol. - 
Nep. 46. So in Replevin, Defendant makes Conuſance as 14 
| Bailift to 4. that he took the Cattle Damage-feaſant by the Mt 
Command of 4. the Command is traverſable, becauſe Da- 1 


mages are only concerned, 2 Leo. 215. Fuller and Trimevell. | i 
But in Replevin of Diſtreſs for Rent, the Command is not e — 
traverſable, becauſe it is to try a Right. 1 Leo. 50. Buller's. i 
Caſe. By all which it appears, that tho' the King's Writ ſhall 

juſtify an Officer, yet it ſhall not others, except they juſtify 


under an Officer; or there be a Judgment to warrant the 1 
Writ, which muſt be ſhewn by him in his Juſtification ; „ _ 
and therefore he ſhould have ſhewn the Outlawry to be in by 
- Being, prout patet per Record in C. B. for which Omiſſion ty 


the Plea is ill. Another Exception that has been taken to 
the Plea is, that it is not ſaid, that the Writ was delivered 
to the Sheriff, or the Warrant to the Bailiff: Now this is 
no good Exception; for tho the Courſe be to ſay ſo, yet 
this is a Plea in Bar, wherein Certainty to a common Intent 
E is ſufficient; and if they took any of the Goods before the 
Writ came to the Sheriff, or the Warrant to the Bailiff, it 
muſt be ſhewn in the Replication. 1 Sand. 298. Green and 
Jones. 3. Exception to the Plea was, that the Defendant 
did requeſt Authony and Foſeph to do Execution, and that 
John and Joſeph did it, which is not purſuant to the Re- 
queſt; and tho according to Lasbrook's Caſe, Hutton 127. 
: Exccution may be done by one, tho' the Warrant be to four ; 
| Yet here, as the Defendant has pleaded, the Taking by John 
as Much a 'Treſpaſs as the Taking by Foſeph ; ſo that as 
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Salk. 175. 


Conſtable to 


be choſen in 
the Leet or 
Sheriff's Torn. 


to the Merits of the Cauſe, we are all of Opinion pro 755 
but for the Inſufficiency in Pleading, Judgment muſt be 7¹ 


Quer. 
King verſus Heruſon. 


T the General Quarter-Seſſions at Leiceſter, an Ou 
was made, That whereas the Vill of Charky hade 


Conſtable, and no Court-Leet being kept there, the Co 


did order that Thomas Hewſon, Inhabitant of Charley af. 
ſaid, ſhould be ſworn to execute the Office of Conſtable { | 
the Year enſuing there, or until another be ſworn inn 
Place; and that on the Death or Removal of the faid 7}, 
mas Hewſon, from the ſaid Office, that fome one or oth; 
of the Inhabitants ſhould take upon them the ſaid Of 
toties guoties there ſhould be any Vacancy; and after 4 | 
the ſame Seſſions another Order was made, reciting the h 
pointment of the ſaid Thomas Hewſon, and that he, bet, 
preſent in Court, was divers Times requeſted to take up | 
him the ſaid Office, yet he peremptorily refuſed the fan, i 
Contempt of the Court; for which he was committed to ti; 
County Gaol, till he ſhould take upon him the ſaid CH. 
or otherwiſe be legally diſcharged ; which Orders bing 
moved by Certiorari, it was moved to quaſh them, becaut 
the Juſtices of Peace have no Power; for the Election d 
Conſtables belongs originally to the Leet and Turns; anc 
the 13 G 14 Ca. 2. c. 12. h. 15. gives Power to Juſtices d 
Peace only in Caſe of Death, or Removal of the Conſtib 
out of the Pariſh, or Continuance of a Conſtable beyond 
Year, and this only in Default of the Leet; which is ut 


this Caſe, for they appoint a Conſtable where was new! 


one before; then they could not have impriſoned him fo 
Refuſal, but he ſhould have been indicted; quod Cur e. 
ceſſit. And as to the firſt Matter, per Holt, every Vill nul 
have a Conſtable, otherwiſe it is but a Hamlet, they a 
commenſurate one with another; and tho' a Conſtable 
properly of a certain Diviſion; yet if a Warrant be direct 
to him by Name, to execute it out of his Diviſion, he n 
do it; but if it be generally, to all Conſtables, Headborouęl 
then it muſt be taken reſpectively, and they can then ® 
only in their Diviſion. If there be no Leet at all, then | 
mult go to the Sheriff's Torn. The Leet is but a Franch, 


derived out of it; and any Matters done at the Sh" | waa 
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Torn, which is within the Leet's Juriſdiction, is not 9 | i 
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and coram udn judice, but only an Infringement of the 


Scihons in Wales. 


Franchiſe. How can Juſtices of Peace make a Conſtable, 


ho is an Officer at Common Law, and they only by Sta- 
tute; only there may have been ſuch an Uſage, from the 
Neglect of thoſe to whom it properly belong'd ; perhaps 
there may be ſome old Statute for it, which is loft. Anticnt 


Uſage for three or four Hundred Years is good Evidence of 
a Law. If an Act of Parliament be loſt or imbezil'd, the 
Law remains ſtill, May be the Conſervators of the Peace 


did it at Common Law. 'That his Opinion was, that 
the Juſtices of Peace could not create a Conſtable, where 


there was none before; tho' he had heard it ſaid in my Lord 
C J. Keilings Time, that if a Town be newly built, and 


they want a Conſtable, that the Juſtices of Peace may; and it 


being in this Caſe conteſted, whether there was a Conſtable 
before, it was ordered to be tried. 


It an Officer plead his Privilege by Writ, you cannot deny 
bis being an Officer. 


Lamb verſus Zeniſon. 


L RROR to reverſe a Judgment in Durham, in Ejoctment Duwtan: 


1 before Juſtices Itineraut; the Error aſſigned was, that The Stile of 


| : f 4 uſtices in 
a Tales de Circumſtantibas was awarded, which ought not ; 


Durham is al- 


to have been; for 5 El. c. 25. which gives the Tales de Cir- ways line. 
emuſtantibus in Wales, and the Counties Palatine, gives it“ ? 
only before the Juſtices of the Great Seſſions, and not be- 
fore Juſtices in Eyre, as theſe are. But the Court held this 
do be no Error, becauſe the Stile of the Juſtices in Durham 
is always Juſlices Itineraut; and there is no Great Seſſions 1 
at all in the County Palatine; and therefore this Act muſt 1 


be underſtood of ſuch Courts therein as anſwer to the Grand 


Ihen it was urged, that Per Cnr” was omitted in the 
Judgment; but it was anſwered and reſolved, that ideo con- 

_ fderatum eff, without ſaying per Cur, was good in the 1 Saund. 74, 
County Palatine Courts, which are look'd upon in that 75+ 


| Reſpect as the Courts of Maſtminſter; and ſo Judgment 
was aſhrm'd, ee Of Tt, 
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Berty verſus Lord Faulkland, in Chancery, 


Salk. 231. [HE Caſe was: John Cary the Teſtator, being cj, 
S. C. 7 f Lands in Queſtion, by his Will the | 
Vem. 333. ® Fee o 3 ne f oth c 
208 Cat Sept. 1685. deviſed them to divers Truſtees thercin ma. 
129. tioned, and their Heirs, under ſeveral Truſts therein ma. 
88 2 tioned, v. to the Truſtees, for the firſt three Years at: 
within three his Deccaſe, to take the Profits and imploy them to 1}, 
Years after his ſcveral Uſes appointed by him; and after the Truſtees y, - 
NAN ſtand ſeiſed in Truſt for his Niece Houor Milloughby, (ng; | 
Lord Gui Wife to the Plaintiff) for her Life, in caſe ſhe ſhall, with 
2 ; and three Years next following after his Deceaſe, be Jawfyly | 
re ae married to Francis Lord Guilford; and in Caſe the Na. 
Propoſals be- riage ſhall take Effect, then the Remainder to the ls 
2 ed o Male begotten on her Body by the ſaid Lord Guilford ; by: | 
ford and refu- if there be no ſuch Iflue, or in Caſe the Marriage fill | 
ſed, ſhe mar- not take Effect, and be ſolemnized within three Years, the | 
ries anover the Truſt is deviſed to Anthony Lord Faulkland, for hi; | 
creed this 5 Life ; Remainder to his firſt Son in Tail, 2 c. and for Wart 
BY rd of ſuch Iſſue, to Edward Cary for Life; Remainder tote 
3 Veſting firſt Son in Tail, Sc. who is the preſent Lord Falkland, | 
the Eſtate, and now Defendant. The 2oth of the fame Month the le 
db ale ſtator made a Codicil, reciting therein his Deviſe to bis 
wk, che E. Niece Willoꝛ kby, and thereby declared that it was hs 
fate to go o Will, that if the ſaid Marriage did take Effect before the | 
2. Whether Age of Conſent of them, or either of them, that unlc6 | 
 notdetermin'd the ſaid Marriage ſhould be confirm'd by both the Par- | 
2 ties at the Age of Conſent, the ſaid Neice ſhould have no 
Lords. Benefit by the ſaid Truſts limited, but they ſhould ceaſe | 
unto her. 7. Cary the Teſtator died; after which ther | 
were fome Tranſactions between the 'Truſtees of the Lord | 
Guilford and Mrs. ]/illoughby concerning the ſaid Marriage; | 
but there were ſome Mifunderſtandings between them; and | 
by an Order of Lord Chancellor Zeferies, on a Petition to | 
bim, it was ordered that the young Lady ſhould not ir | 
married to my Lord Guilford, unleſs he would conſent to | 
the Propoſals made by Mrs. Willoughbys Truſtees ; the three 
Years expired, and Mrs. J/illoughby never married tom, 
Lord Gilford; but Auno 1691. married Mr. Berty. Ani | 
ny Lord Faulkland died without Iſſue; Edward Cary dic; | 
and Mr, Berty and his Wife exhibit their Bill againſt tl! | 
Truſtees of J. Cary, and the firſt Son of Ed. Cary, the p. 
ſent Lord Faulkland, to have an Account of the Profits c 


4 J. Cor) 
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F. Cary's Eſtate, and to have a Conveyance executed to 
them according to the 'Truſts in the Will; upon which the 
"Queſtion is, whether, ſeeing there was no Marriage had 
within three Years, and there was no Fault in the young 
Lady, ſhe ſhould be relieved in Equity, and have this E- 
"Nate decreed to her for Life; Remainder over to the Heirs 
of her Body by Mr. Berty begotten; and it was adjudged by 
the Lord Chancellor Sozrers, aſſiſted by the Lord C. J. Holt 
and Treby, that the Plaintiff could have no Relief. 


— ** 892 *\ 
_— oy «a * 


* 


Holt: All Letters and Diſcourſes of the Teſtator of his 


Kindneſs to his Nicce ought to be totally rejected; becauſe 
both before the Statute of Frauds and Perjuries, and eſpeci- 
ally ſince, we ought to confine ourſelves to the Words of a 
Will, and not to have Recourſe to any Thing extrinſical or 
die hors, for to explain a Will by other Papers and Declara- 
tions; that would be to make them Part of the Will; 
-whereas a Will is a compleat Act of itſelf, and repeals all 
former Wills and Declarations whatſoever. In this Caſe the 
"Plaintiff can have no Relief; 1/7, Becauſe this Eſtate is gi- 
ven to Mrs. Milloughby on a Condition precedent, of her be- 
ing marricd to Lord Gilford in three Years. Now the Na- 
ture of Condition precedent is, that it muſt be performed be- 
fore ever the Eſtate can veſt; and if the Performance of the 
Condition becomes impoſſible by the Act of God, yet the E- 
ſtate could never accrue to her; ſo if it becomes impoſſible 
by any other inevitable Accident; as in this, if Lord Gui“. 
ford had died within the three Years after the Death of Cary, 
before Marriage with Mrs. Willoughby, whereby the Con- 
dition becomes impoſſible by the Act of God, yet the Land 
could never accrue to her; this is the Law. I know of no 
contrary Precedent in Equity; the Relief therein hath al- 
ways been in caſe of ſubſequent Conditions, which determine 
an Eſtate, and are not favoured in Law; as to which, if the 
Condition becomes impoſſible, the Eſtate ſhall not be de- 
teated; but as to Condition precedent the Law requires 
_ {irict Performance; and if that becomes impoſſible, the Eſtate 
can never ariſe. And as the Law is ſo, ſo is apparently, 2aly, 
the Intent of the Teſtator; for he gives on Condition, which 
he knew was not in the ſole Power of his Nieee to perform. 
But then 3dly, that, which makes it beyond all Contradic- 
tion, is the Codicil, which ſhews that he intended to give 
her the Eſtate, on Condition that there ſhould be an in- 
ditloluble Eſtate between her and Lord Guilford; and the 
tate after her Death is only given to ſuch Heir Male, as 
mould be begotten on her Body by the Lord ms 5 
5 | | > WREFS 


3 
1 > is. _— 
* = 


where an Eſtate has been given on Condition, and the Sub. | 
ſtance of the Condition has been performed, there Equiy | 


i 


has relieved, becauſe the 'Yeſtator aimed at Subſtance, and 
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on Condition he ſhould let two Thirds thereof deſcend t“ 
his Heir; he did not do fo, but permitted other Lands to the 
Value of two 'Thirds to deſcend; and it was held in Equit 
to be a ſufficient Performance of the Will; becauſe the De. 


ſign of the Teſtator was to make Sir F. Popham a good 
Husband, to provide for his Poſterity; and the Intent of the 
Teſtator was ſatisfied thereby. Now here the Intent Was, 


that ſhe ſhould marry Lord G. ſhe marries one whom i. 


doth not appear Cary had any Kindneſs for; the Caſe of I | 
and Porter is ſtronger than this. Mrs. Willoughby was in 
no Fault at all, ſhe did what Honour and Modeſty would 
permit: And ſo Lord C. J. Treby agreed it was a hard Cat, 
but cannot be help'd, the Will of the Teſtator ought to be 
obſerved ; and his Eſtate in the fame Manner, and on the 
fame Conditions, as he limits it. 


Tord Chancellor : Mrs. JVilloughby was to take on a Con. 
dition precedent, nothing was to veſt in her till after thre: Þ 


Years; at which Time, if ſhe was not married to Lord G. 
the Truſt was to veſt in Lord Faulkland ; the previous De. 
clarations of his Intentions ſignify nothing; the Will is an 
expreſs Revocation of them all. As for the Conditions not 


being literally performed, if my Lord Faulkland had done 


any unfair Act to hinder her Marriage, he being to have Ad 
vantage by it, Equity might have relieved ; but on the o- 
ther Hand, I am not clear that ſhe ſhould be relieved, it 


my Lord G. had died, or refuſed to marry her. It may be 


a hard and unreaſonable Diſpoſition, we cannot help that, 
we cannot. make a new Will. He difter'd in thinking ſhe 
had done all that could be done by her; for the put Terms 


on my Lord Grifford where the Will put none, and which 
could not be reaſonably required; but however that be, thc 
precedent Condition is not performed, and it is not material 
to them in Remainder what the Reaſon of it is. It cannct 
be in this Caſe objected, that the Condition is performed i. 


Subſtance, becauſe the Condition is of a Thing which car- 

not be valued; Paying of Money, or Conveying an Eftate 

is of a Thing which will admit of a Valuation; but tl! 

Caſe of Marriage cannot. Then the Proceedings in tbe 

Time of the Chancellor Feferies; it plainly appears b. 

the Suggeſtion of the Petitions, and the Orders thereon, 0s 
F 
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not at Circumftances : This was the Caſe of Pophan i 
Rogers; a Deviſe was made of Lands to Sir F. Poppy, | 
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the Lord Chancellor was not informed of the whole Mat- 4 
ter; and it is evident they deſigned he ſhould not, for there bl 
was only a Petition, and no formal Bill, wherein all Parties | 
intereſted might be made Parties to it, and have been heard | 4 
what they had to ſay relating to the ſame. On the whole N 


Matter, I think the Lady was to have no Eſtate, but on 
Performance of the Condition precedent, which ſhe never 
did perform. I do not ſee that any Thing was ſincerely 


Jone on her Part to anſwer the Intent of Cary's Will; there =— 
was a great deal done in a colourable Manner, but abſolutely EIS 1 


refuſed the Propoſals made by Lord @rifford's Truſtees, or 
did as good: Now the Defendant is a Stranger to all theſe _ | of 
Proceedings; and therefore I think on the whole that the | 
Truſtees ought to execute the Eſtate to Lord Faulland, and I; 


the Heirs Males of his Body, Remainder to the right Heirs g . 1 
2 n 7 4 ö 5 alk. 232. 1 
of Cary the Teſtator; and Mr. Berty's Bill be diſmiſſed. ſays it was re: 0 
Appeal was had to the Lords, where no Determination, but verſed. 2. 3 
ended by Compromiſe. 3% 


Rex verſus Biſhop of Cheſter & all. 


I RROR e C. Z. in a Omnare Hupedit; the Queſtion was, Sal. 560. 
IL whether an Advowſon granted to Sir Milliam Thexton s Mod. 279. 


by King Ch. 1. paſſed; and per Eyre, Rokeby and Holt, it was 7,027 
adjudged that the Advowſon did paſs, and therefore Judg- Man by the * 
ment ought to be reverſed ; Turton argued econtra. But Name of | * 
another Point was ſtarted, 28. a Variance in the Grant, as wes 27 540 1 
pleaded from the Letters Patent. It is ſet forth in the Plea, is void. — 
that King Ch. 1. granted the Advowſon W. Thexton Armi- 5 — 
gero & poſtea Militi, and the Letters Patent are Millielino 8 1 
Thexton Militi; and for Reaſon of this Variance Judgment Þ 
was affirmed, by Eyre, Turton and Holt; but Rokeby econ- 1 
tra; becauſe he cd, a Grant made to a Man by the Name i 
of Kuight, who is not a Knight, is not void, ſo as conſftet U 
de perſona; and there is nothing in this Record to oblige U 
them to take Milliam Thexton Knight, and Milliam Thex- 192 
ton Eſquire, for two diſtinct Perſons; and therefore the 1 
Court would never intend it on Purpoſe to make void a | 54 
Grant; but by the other three it was held, that a Man 3 5 
| who is not a Knight cannot take by the Name of a Knight; 5 bf 
for 1ſt, Knight is Part of a Man's Name, as is held by all „ 
: the Books without Contradiction, and is not only an Ad- | b p 
dition. 4 J. 7. 7. 32 H. 6. 29. 8 Ed. 4. 23. a. 2 Inſt. 594- 3 x L 
Hut. 31. 2dly, A Knight is a Name of Dignity, and ag Cs. 49. 6: wh io 
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Vide 8 Co. 


16. 6. 


Name of Dignity is as much Part of a Man's Name 
Chriſtian Name; and a Grant made to a Man by a 
Chriſtian Name cannot be good; it muſt conſtare de 
not in the Plea only, but in the Grant it ſelf. Now 
not appear by that, that Milliam Thexton: Knt. and 1jj11; 


is certainly drown d in the Name of Knight; for all Nan. 
of Worſhip are drown'd in Names of Dignity. But it, 


objected, that tho a Man be no real Knight, yet he 
be a reputed Knight; ſo a Name of Reputation will be 
ſufficient Deſcription to take by: To which it was anſive;; 


1/7, That he that is A reputed Knight, and yet is not a! 


Knight, cannot take by that Name; for where a Man tab. 


by Name of Reputation, there muſt be ſome Foundation +, | 


ground that Reputation upon; as there is in Caſe of à h. 
ſtard, who takes by Name of a Son; but there is no For. 
dation for a Man to be a Knight who is no Knight, but 
may be objected, that Names of Dignity may be ſupports 


by Reputation; as the eldeſt Son of a Duke hath the Tit 


of Marqueſs or Earl. Now ſuppoſe a Grant was made t. 


Titles in all Writings now a-days; but the old Conveyance: 
were cautious in ſo doing, they called them ſuch a cn. 


Eſquire, commonly called Marqueſs, Gc. and even in m. 
dern Conveyances they are always mentioned to be the E. 
_ deft Son of ſuch a one. It is ſaid by Hutton and Richard, 
in the Debate of the Earl of Pexbrook's Caſe, Lit. Rep. 22. 
that if Grant be made to one by the Name of Knight, who | 


is no Knight, it is a good Grant; but there is no Foundation 
for it; for if that be ſo, a Name ſignifies nothing; and 
Tho. may as well take by the Name of John, as an E(qui: 
by the Name of Knight. But ſuppoſing Reputation would 


have done, yet the Defendant ſhould have averred, that |: 
was an Eſq; /ed cognit & reputat' by the Name of Knight. 
Per Eyre: If a Feoffment be indeed made to a Man by | 


wrong Name, but Livery is made to him in Perſon, the: 
the Feoffment is good, becauſe conſtat de perſond. And thi 


Books put a Difference between a Grant that has its Oper 


tion by a Deed it felt, and where it is by Livery ; in tie 
former it cannot be good, in the later it is. In the Cab 


of the Earl of Pemb, Lit. Rep. 181, 197, 223. 1 U,. 7 | 


4 


IMzy 
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5 5 Nl | 
rope 
Peri; © 
it C0: ; 


4 


Thexton Eſq; are the ſame Perſon; now the Name of I 


On; 


mem,” 


9 W n 


„ 


the eldeſt Son of a Duke, by the Name of Marqucſ t4: 
Grant would be good, becauſe there is a Foundation t 
it: For by the Laws of Heraldry, every Duke's elde 
takes Place as Marqueſs, that is, after all real Marque 
and the common Uſage of the Realm gives them tho: 


+53 N e 

7 . 
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* 
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70. 215. the Iſſue in a Qare IJupedit was, whether Sir il. 
am Sandys granted the next Avoidance by the Name of 
Sir William Sandys Eſquire; and the Court held, that the | 1 
Verdict had made this a good Grant, but without that it 1 
had been void. As to Lord Ewer's Caſe, 2 Cr. 240. 1 Bulſt. | 
21. a Grant was made to my Lord Ewer by the Name of =_ 
R. Ewer Knt. Lord Ewer ; tho' he was not a Knight at 1 
that Time, the Grant was held good; but the Reaſon of | 
that was, becauſe it was a ſufficient Deſcription of the Per- Se = 
ſon, there being but one Lord Ewzer at the Time; as in Co. 1 
Lit. 3. a. if Lands be given to R. Earl of Pemnb, when 
his Name is Henry ; or George Biſhop of Norwich, when his | 
Name is Zohz; the Grant is good, becauſe there can be # 
but one Earl of Penb, or Biſhop of N. at a Time; but 0 | 
here the Grant is to Sir Milliam Thexton Knight, and the | = 
Dtoefendant pleads it to Milliam Thexton Eſquire, which are ll. 
| two ſevera] Perſons; for which Reaſon Judgment ought to i 
be affirmed. This Judgment was afterwads reverſed in the 


ä — — te £ ” 


Houſe of Lords. | 


. 4 LY - 
| | £3] 
. 3 ic 
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nate 


Smith verſus Johnſon. 


NASE for Work done on a Quantum merit, and yloney to be 1 

alſo an Indeb 4fſumpſit ; upon Motion to bring ſo brought into bf 
| much Money into Court, and to be ſtruck out of Court on 4% EC: 
; 1. the Declaration, the Court granted it as to the B- gn: 1 


i 
| EL 

| 

} 


I bitatug Aſumpſet, but refuſed it as to the Onantum me- tum merut. 
l; and Court ſaid, that ſuch Motions had been ſometimes 
; obtained, 


— 


a 
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obtained, where a Quantum meruit and Indebitatus W 
Ante p. 90, joined together; yet regularly they ought not to be rantes | 
Potea Mich. on a Oyantum meruit, for who can tell what a Man d. 


10 W. 3. ſerves, till it be tried. 
Lawley v. 


Dibble. Paſch. 12 W. z. Farrell's Cafe. 


The King verſus Haggard. 


Eertivrari to | Ndictment at Kirby in Meſimorland on the 5 El. for un; 
remove an In- 1 a Trade, not having been Apprentice thereto ſeven Years; 
ciement out and a Certiorari was prayed; but the Court doubted whe 
lard, for uſing ther to grant it; becauſe the Statute is, that it muſt be 
a Trade not tried in the proper County; ſo that if it be removed hither, 
—_— P. it muſt be ſent down again by Procedendo, and not fit 
here, ſo as to be quaſhed; but there having been fcyeryl 
ſuch Certiorart's granted, they granted one in this Caſe; 
and afterwards granted another in a like Caſe in Trinity 


Term following, in the Caſe of one Mood of Norfolk, 


Temple verſus Biſhop. 
Bill of Mid- | 


rk | © was held per Cur, that where four took out a Bill d 
out by four, 1 Midaleſex, by the Death of one of them the Writ abited; 


abates by and a new Writ ſhould have been taken out in the Name 
Death of one; 


ind new Writ Of the three Survivors, by Journies Accounts; and when one 
muſt be taken of them died, the Bill abated, and a new Bill ſhould hav 
out by Survi- been taken out in the Name of the two Survivors, only bj 


vors by Jour- | 


Chaloner verſus Claiton. 


Avowry. Eplevin; the Defendant avowed for Rent, that he wi: 
Whether n | poſſeſſed of a Houſe for divers Years then and pet to 


Rejoinder a Come, and that he leaſed it to the Plaintiff from Year to 
 Tidemuſtnot Year, (5%. the Plaintiff replicd Nil habuit in Tenementis; De 
Vide — hs fendant rejoined Quod ſatis habuit in Tenementis ; and vp! 
p. 191 Demurrer to Rejoinder it was alledged, that the Defendant 
in the Rejoinder ſhould have ſet forth a Title. But A 
they for the Defendant moved, that there was no NC 
lity ſo to do; for tho' in Debt for Rent, if the Defendact 
pleads in Bar Nil habuit in Tenementis, the Plaintiff in bi 


Replication muſt ſhew a Title; becauſe in Debt for a _ 


TR 
4 ORCS 3 ' 


. ens Oo, — — — — 


the Plaintiff is not obliged to ſhew a Title in his Declara- 
tion, but quod cum dimiſit is ſuſhicient ; yet in an Avowry 
it is otherwiſe; for in an Avowry ſome Kind of Title muſt 
always be ſhewn, as was here; viz, that he was poſſeſſed for 
Jivers Years then and yet to come; which being done, there 
is no Neceſſity to ſet out a Title again in the Rejoinder; 
*vhereon the Court took Time to, conſider; and after Nor- 
they ſaid, he could not make good the Avowry, and there- 
fore prayed Leave to amend, paying Colts: Ovod Cur con- 
re it. | 


quod Cur” concefſit, and a Reſporid. onfler awarded: Writ. 


Jol. on Record; 


” 


—_— 


—— — 
— 


Term. Paſch. 1o W. III. 1698. 189 


2 » 


Brag and Digby. 


ASE on ſeveral Promiſes; on Original Defendant, yer? 
without craving Oyer of the Writ, pleaded a Variance Variance be- 


between the Writ and the Count, ſhewing particularly wherc- 1g c bag 


E- and Count 


in. Whereupon Plaintiff demurr'd ; for tho' the Writ be in cannot be 
Court, yet it is on a diſtin Roll from the Count; and Pleaded wich- 
. ES: 3 A | out craving 
no Advantage can be taken of it, without craving Oyer 


3 Oyer of ths 


Carter verſus Shepherd. 


& R OVER for a Goldſmith's Note for 1000. the Fact property 


was; C. had a Note of Shepherd's, while F. was pay- Salk. 507. 
ing him the Money C. put 50. into his Bag of the Mo- Cams: 475: 


Bs | 5 | By receiving 
* ney, after it was told, and laid it on the Counter while the 4 f 


Money, and 


_ reſt was telling; during which Time the 50 J. in the Bag Putting it into 


was ſtolen; and the Queſtion was, whether Carter; by put- ! Bag, the 


; mY Property 1s 
ting the Money in the Bag, had fo appropriated it to him: altered, and 


ſelf, that he ſhould ſtand to the Loſs thereof; and the Court Rom 
held that he ſhould ; for the Poſſeſſion of it was the fame © © © 


as if he had put it into his Pocket, and he might have De- 


tinue for it, after it was in his Bag; and accordingly the 


Court ordered, that whereas he had a Verdict for 100 J. he 


thould have Judgment for 100. and make a Releaſe for 


Dubarton verſus Chancellor. by 
| | 1 8 Record. 


A E on ſeveral Promiſes; Plea in Abatement, and ment a4 


ment, and 


by Reſpondegs ouſter; Non aſſumpſit pleaded, and car- Judgment 


ea down to Trial by Mi prius, and Verdict for the e ee 
— — Plaintiff ; we Iſſue-Roll. 


_— 


BR 4 4 — * 


Plaintiff; and it was moved, that the entire Recor 
not carried down; for the Plea in Abatement, and 
ment thereon, was not entered on the Iflue-Roll 


the Verdict was ſet aſide. 


King and Morrice verſus The Mayor and Com 


monalty of Lincoln. 


Jud. 402. N Andamnus to admit Morrice to the Freedom of the 
Oathss. City of Lincoln, he having ſerved ſeven Years 4 
Quakers may * 


take their ſo. prentice; which the Mayor refuſed ; becauſe he refuſed h 
lemn Affirma: take the Freeman's Oath, he being a Quaker, but offer 
e to make his folemn Affirmation according to the late Ag, 


Freedom. 7 I. 3. C. 34. And the Court were of Opinion, that he ough 


to be admitted on his ſolemn Affirmation; for the Office ct 


a Freeman is no Place of Profit, or Office in the Goyer- 
ment, within the Statute : By his Serving his Apprenticcſhir 
he had a Right in the Freedom, and his Admiſfion, where 


_ unto the taking of an Oath is not eſſential, but only by | 


Cuſtom; and the Intent of the Act was, that, unleſs in 
thoſe Caſes excepted by Proviſo, the Affirmation of a Quaker 
ſhould be as available as his Oath; and tho' it was returned 
in this Caſe, that every Freeman had the Liberty to runs 
Cow upon the Common within the faid City; yet that 
will not alter the Caſe ; but becauſe the Writ was directed 
to Mayor of the City of Lincoln in the County of Lin 
coln, and not in the County of the City of Lincoln, the 
Writ was quaſhed; there being no ſuch Perſons to whom 4 
peremptory Mandamaus ſhould go, 


Silly and Dalh. 


Salk. 562. JD Eplevin. Defendant makes Conuſance as Bailiff to 77. 
Comb. 257 for that long before FT. T. Grandfather of the preſent 
In Avowry, J. T. WAS py for 500 Years, commencing from the 
rg i sf zoth of July 1645. of a certain Meſſuage and fourteen Acies 
under a parti- called Tr eleage in the Pariſh of St. Brago; and alſo of an 


cular r Ella 3 other Meſſuage and forty-four Acres called Trevanion in the 
the m- | | | | 


mencement of it, and the Original whence derived, muſt be ſet forth in Pleading. | 
ns 
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» Which Þ 
they ought to have been, and not to have made two Roll,, 


for the Plea in Bar ought to be entered on the ſame Rd“ 
with the Plea in Abatement; and ſpecial Verdict; and for th 
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Um e Pariſh ; of which laſt mentioned Tenement the Place 
where is Parcel; and that being fo poſſeſſod 1 Aug. 1645. 
he leaſed for 499 Years, three Quarters of a Year, two 
Months and three Weeks to A. B. reſerving 16 J. per An- 
mum; and the Grandfather, being poſſeſſed of this Rever- 
fon of a Term, made his Will, and made J. 7: Father of 
the preſent J. T. and Jane his Wife, Executors jointly and 
reſiduary Legatees; that Jane died, and John ſurvived; that 
J. died, and made the preſent 7. T. his Exccutor, as Bailff 
to whom he made Conufance for the 16/. Rent arrear. 
Plaintiff demurred ; becauſe not ſaid how the Grandfather 
was ſeiſed, or who made that long Leaſe; and the Eſtate 
not ſet out, out of which the Leaſe is derived; for when- 
ſoever the Defendant in an Avowry ſets out a Title in a 
particular Eſtate, he muſt ſhew from whom the Eſtate is 


ry is different from a Count in this as well as in other 
"Cafes; for if you declare in Debt for Rent, there one Plea 
goes to the whole Declaration, as Nihil debet does; but no 
general Plea goes to the whole Avowry; if in this Caſe 
vou had fr forth a Sciſin in Fee in ſome one who made 
the Luaſe to J. J. it had been very proper to have tra- 
verſed the Seiſin in Fee; but inſtead of a Svifin you have 


alledged a Poſſeſſion; and there never was ſeen ſuch a Tra— 


verſe, as abſque hoc Pofſeſſronat' fuit : Beſides, whereſocver 
you ſet forth a particular Eſtate, you muſt ſhew the Ori- 
ginal from whence it is derived; if you have the Seiſin 
in Fee, it is ſufficient to alledge that generally, becauſe 
that gives him a good Title againſt all Men, except the 
Dilleiſee, But now particular Eſtates are not framed by 
the Law, but by Contract; ard therefore you muſt ſhew 
what that Contratt is, and how it came to be made; if vide 2 Co. 
it is carved out of an Eſtate that is able to ſupport it; 43:46, 52,79. 
and therefore becauſe the original Eſtate is not ſet out, Piverſiy. 
from whence this particular Eſtate is derived, the Avowr 
is ill; and Jud pro Oer. In this Caſe was cited the Caſe 
of Harris and Parker, 2 Vent. 253, 270. which was Debt 
for Rent on a Demiſe by Plaintiff to Defendant ; Defendant 
pleaded that Plaintiff hi habnit in Tenementis; Plaintiff 
_ Teplied, that he was poſſeſſed of a Leaſe of forty-one Years 
made to him by the Lord V. who had full Power to de- 


189. 


* 


derived. 1 Inf. 303. b. 1 C. 571. Scavage and Hawkins. Ante p. 188, 
97 I. 147. Witham and Barker. 1 Cr. 138. Seccill and A- 
ery. Per Cur: It is true, that if the Leſſor brings Debt 
for Rent againſt the Leſſee or Aſſignee, he need only ſay 
quod Cut dimifit, without ſhewing his Eſtate; but an Avow- 


Poſtea Paſch. 


tz W. z. Pell. 


*. Garlick. 
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miſe ; and tho' the Judgment was reverſed for a Fault £1 
the Declaration; yet the Replication was held good, wit), 
| ſetting forth a Title; which Holt ſaid was true; and tha 


in that Caſe it was not nereſſary to ſet out a Title, f. * 


Nihil habuit in Tenementis was the Iſſue; for if Defa. 
dant plead Nihil habuit in Tenementis, the Plaintiff nu 
reply quod ſatis habuit in Tenementis, vis. in feods, d. 
any other Eſtate, on the Trial whereof he may give any ,, | 
ther Eſtate in Evidence, the Alledging any particular P. 


ſtate being only Form; the Iſſue being, whether he had i | 


Thing in the Premiſſes: It was alſo ſaid by Holt, that d.“ 


Caſe of Mitham and Barker in Yrlv. 147; was a hard Ci; 2 


Oldfield and Sir Rich. Raines, Judge of Cul. | 
ſtory Court of the Biſhop of Lichfield and (. 


UVEnlry. | 
ee Lafeld was libell'd againſt in the Spiritual Court + 
| ther 3 . ; | 1 
LOG _ F Officio, for teaching School contrary to the 77th G. 


be ſued in the non, 074770 1603. Which is, that no Man ſhall teach Schal 
_ SpirituaiCourt cy cept licenſed by the Biſhop, and otherwiſe qualified as the F 


for teaching 


School wick. Canon preſcribes; and now Oldfield prayed a Prohibition; & 


out Licence, ſuggeſting that every Man at Common Law may teach and | 
Salle. 672, | C.-C T 

O. x a 1 EY 
Aud 464. the Land are void, and do not bind the Laity, whereof he 


Comb. 324. is one; that the Statute of 1 Fac. and 13 Car. 2. have a 
pointed Penaltics for keeping Schools without Licenſe; and 
that the Expoſition of all Statutes belongs to the King 
Courts; and the ſingle Queſtion was, how far this Canon 
binds a Layman ; which Holt ſaid was no Queſtion to be de: 
_ termined on a Motion; and therefore granted a Prohibition, 
and that they declare upon it. 5 


Ar Guild hall coram Holt. 


alia ae 


3 I Aſumpfit on a Bill of Exchange, the Cafe was: Pur 
ſed on a By 1 Kin drew a Bill of Exchange at Priſtol on Pigot in Lo 
of Exchange dou, payable to Clerk or Order, at twenty-eight Days Sight; 


ws 2 Clerk living at Briſtol ſends the Bill with Keen to Loni: 


ment, or for With his Name indorſed thereon, but a Blank Space oh 
Diſcharge his Name; Keen preſents it to P got, who accep ted it, re 


v/hen paid, I 


inſtruct another; that all Canons contrary to the Law ect 


S 


ee 


ASS 


way — — — — — 


$ T erm. Paſch. 10 W. III 169 = 193 


—B 


* 


for Non- payment Clerk brought this Action. And it was 
alledged, that the Action ſhould have been brought by 
Keen; becauſe, by Clerk's indorſing his Name, the Property i 
*was transferred from him to Kehr. But the Chief Juſtice | 
held, that there being a Blank Space left over the Name of li 
*Clerk, as is uſual in Bills of Exchange, it was at the Elec- | 
*+ion of K. either to make Uſe of it as his Servant, or Order; Poſtea Mich. if 
if he had filled up the Blank Space, with making it pay- 10 W.3. — 
| bt 


E : | ; Lambert +. 
able to him, as he might have done, if he would; then the Oakes. 


Property of the Bill had been transferred to him, and he only 9 
could have maintained this Action againſt the Acceptor; it 
but ſeeing he has not filled up the Blank Space, he thereby 1 
Geclares his Intention to have acted only as a Servant E | = 
"Clerk's, whoſe Name was put there, that, on Payment — | 
thereof, a Receipt might be writ for the Money over his ll! 
Name; ideo Action maintainable by Clerk. 5 


Cromwell and Crumſcdlale. _—_ 


EBT againſt Defendant, Adminiſtrator of Roger Ur- © Mod: 287; 
Illi, for 4ol. for that the ſaid Roger, 1oth of July Salk. 462 _ 
1674, per ſcriptum ſuum obligatorium, cujus datus eſt eiſdem gow 477» . 
die & anno ſupraditt', cognovit fe tenert & firmiter obligart If what ws 1 
1 a/ dt Georg i pred quadraginta libris 5 per h:zc Ser hu 3 the Intent of | 9 
quadramt libr” payable on Requeſt; Defendant pleaded Now be Andere 


_ eſt factum preditt Richardi Urlin; the Jury find, Onod ry ap | 
quidam R. Urlin Inteſf pred Grnmſdale did ſeal and de- Bod. ji 
liver a certain Writing in Form of an Obligation, 72 hec — 
cerba; by which he obliged himſelf to the ſaid George 1 = 
_ Cromwell per mid viginti in quadrans lib bona & legalis bl 
 monete Angliz, ad quam quidem ſolutionem he obliged him- ih 


ſelf, his Executors, Adminiſtrators and Aſſigns, firmiter per 

 Preſentes ſigillo figillat', dat primo die July anno regui 

Regs Ca. 2, 1674. conditioned for the Payment of 20 J. 129. 

: £ 155 25th of December next enſuing the Date thereof, 

— UC CC. 1 . | 8 

And Holt, who delivered the Opinion of the Court, ſaid 

| that the Bond was as filly and inartificial as could be; yet the 

Intention of the Parties being apparent, the Plaintiff muſt 

| have Judgment; as for the Onadrans lib, if there had been 

1 nothing further to explain it, we ſhould have made no- 
= 1 of it, but the Word Opadrans here being ſomething 
3 D tour, and it appearing by the Condition to be for the 
ayment of 204, we cannot underſtand it to be meant of any 


Ddd other 


—— Carta dt Mend 3 "Y 


Pray LE I ns a ML 


— 


other Sum than 40 J. and if the Meaning does ſufficient, 
appear, we ought to conſtrue Bonds and Agreement, ;,; 
according to the ſtrict Words, but according to the Inte 
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tion of the Parties. Sefſanta is as unintelligeable ab th. 


and fo is quantoginta, Th. Fo. 48. We have ſearched 1, 


Rolls of Dodſon and Keys Caſe, and find it exactly t, 
ſame, as reported in 7*lv. 193. As to the Per mid cia, 


that is inſenſible, and therefore cannot hurt. T hen a; f. | 
the C jus dat” in the Declaration, there is no ſuch Dates | 
Anno Regni 1674. it is a void Date, and Plaintiff may al. | 


| ledge the Deed to be made when he will; and tho! b, th 
Profert hic in Cur, he has contin'd himſelf, yet the C 
| datus ſhall be underſtood of the Delivery, and not |; 
Poltea Mich. Date; cjus dats ſhall be the giving of which was (+ 
2 a Fong if it had been gerent Date, it might have been otheruit 


but here it is good enough; ideo Jud pro Ouer 


Atkinſon verſus Corniſh; 


+ Mak $95: FT YJLaintiff brought an Action as Adminiſtratrix of her Hy; 
bell. band during the Minority of her four Children, 4. / 


Adminittra- C. DD. Adminiſtrators cum teftamento annexo; and m 
tion granted they were under the Age of twenty-one. Defendant ple! | 


durante minore 


| etate of an that 4. the Eldeſt was of full Age the firſt of Ober! 
Executor, Plaintiff replied, that he was not then of full Age, ud 
tendered an Iflue; Defendant demurred ; and it was objet | 
anAdminiſtra- ed that Judgment ought to be for Defendant ; becauſe the 
tor at twenty- Plaintiff did not aver the Children were under the Aw | 
of ſeventcen, (at which Time Adminiſtrator durante mi | 
Poſtea Mich. itatè ſhould ceaſe), but only under the Age of twenty 
12 W.3.Du- Years, Sed per Car, The Diverſity is, if Adminiſtration > 


ceaſes at Se- 
venteen ; of 


One. 


bois v. Trant. | , 3 * 
Paſch. 13 W. granted durante minoritate of an Executor, there Acmit: 


3. Reck w. ſtration ſhall ceaſe when the Executor comes to Seventce!. 
Thomas. but if Adminiſtration be granted durante minoritate of 1 
who is not an Executor, but only Adminiſtrator, there de 


miniſtration durante minors ætatè does not ceaſe till tert 


one. Jud pro Ouer-. 


DY 
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7 


— 
x 
{ 


- EY — — 


D E 
erm. Sanct. Trin. 


Anno 10 W. III. in B. R. 


ry 


King verſus Kitchner. 


Ndictment for cauſing an Apprentice to abſent himſelf 6 Mod. 9, 
from his Maſter, and Keeping and Detaining him in that W oy 
Abſence. It was moved to quaſh it, becauſe not a Jugianent for 
Thing of a publick Nature, being no other than an inticing away 

Action on the Caſe; but Court ſaid it was a great Offence, an Apprentice 


2 | . OS. ſhed 
and would not quaſh it; but left Party to demur, if he e 
: would. | | Ls | 


Williams verſus Drury. 


A Sſampſit. Defendant pleaded Miſnomer in Abatement; Mimomer 

IL whereupon the Plaintiff demurr'd, becauſe the Defen- may be plead. 
dant had laid no Penne; but Court held, that there need L 

not in this Caſe, becauſe it is a Plea concerning the Per- laying anne. 


| ton, and ſo muſt be tried where the Action is brought. Ame 5 
5 | | | I und. 8. 
6 Mod. 105. 


Toms verſus Loyd. 


JAS E for Money received to Plaintiff's Uſe ; Defendant where judg- 
\_ pleaded his Privilege in the Exchequer, whereon the ment is for the 


Plaintiff demurrd; and Judgment for Defendant ; who pray- Pendant, in 


a Plea in A- 


cd Coſts by Virtue of 8 & 9 V. z. c. 11. whereby it is enact- barement,hall 


cd, that for preventing frivolous and vexations Suits, that if 1 
on any Demurrer Judgment ſhall be given againſt the b 38s, 
Pailntiff, the Defendant ſhall have Judgment to recover his 

Bhs Colts. 
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tent of the Act is to prevent frivolous and vexatious Su. Ee 

and on Judgment for the Defendant, on a Plea in Ae h 

ment, it doth not appear to the Court that the Acten | the 

either frivolous or vexatious; ſo that it muſt be undufyy FF at 

of a Demurrer, where there is a Judgment final. N 7 

| | for 

TY * "i © bY 
Wilkins verſus Mitchell. 

3 E BT for Rent in the Court of Cambridge, whore won T I. 
uled to exe- ö | 


1 the Evidence the Plainiift was nonſuited ; the Dey: 
cute a Judg- | 
ment im an In- dant had Judgment, but the Mayor refuſed to execute the 

? Os ſame, taking Security from the Plaintiff for his Indemnity, Þ 
Writ H. >. Whereon a Mandamus was moved for, or that the Mayo þ | 


ecutione uli ſhould ſhew Cauſe why he ſhould not exccute the ſaid Jude. | 


N ment; but the Court denied the Motion, fecing he hide 1 

legal Remedy, iz. a Writ De cxecutioue judicii cut] h. 

Chancery. 5 e = F 

| | | j T, 
1 Cardner verſus Booth. 1 
2 548. A Prohibition was granted in a Suit of Tithes, on a Se : 
Ties, rl / geſtion of a Modus; and Conſultation was prayed, b. | 7 

geſtion of a cauſe they had not proved their Suggeſtion: And per (i, Þ 7 

3 ſuppoſing the Plaintiff had declared in a Prohibition, an , 

mutt be pro. the Defendant had pleaded thereunto ; yet the Suggcliio) / 


But then the Suggeſtion is entered on the Roll, and for thi! 
the Roll muſt be brought into Court, that it may be n 
whether there be a Proof thereon or no; after Which, 1 

appearing no Proof had been made, a Conſultation 


ved. by Force of the Statute, muſt be proved within fix Month. ® 
7 


awarded. = 
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The King verſus Tames. 


INdictment in the Grand Seſſions of Males, and Certiorart Certiorar: lie. 
granted to remove it, at the Prayer of the Detendant ; ne 83 * 
and now a Superſedeas was prayed to the Writ; becauſe a , pany, i 
Crtiorari does not lie into ales; or if it does, it is only the Court 
when the King directs, or deſires it, and not at the Deſire of inks ft. 
the Defendant: But Court held that Certiorari lies either 
at the Deſire of the King, or of the Party, according as the 
Court ſhall think fit; and accordingly a Rule was given 
for the Return of the Certibrari, and that the Indictment 
ſnould be tried in the next Engliſh County. 


Millan Ellis verſus Grace Ellis, Extcutrix of 
Juli Ellis Son of the ſaid William Ellis; Intr 
Mich. 9 W. 3. Rot. 190. En 


F E B afſumpſit on two Promiſes for 100 J. Defen- ; Mod. 308 
I Gant pleaded Infancy in her Teſtator at the Time of the e Mo 
reſpective Promiſes; the Plaintiff replied, Proteſtando that able tor xl. 
he was not an Infant at the Time of the Promiſes, Pro la- ney lent to 
% dicit as to the ſaid two Promiſes, quod ipſe erozabat, b 5 
extraponebat & folvebat 60l. parcell' inde, & quamlibet out. . | 
Parcellat præd Go. pro cubiculis, Anglice Lodgings, pro pra-. —_— 
fat Joſaume Illis, & predict Gratia, (præd' Fohanne _ 
CT pred Gratia conjugat exiſtent) ac pro emptione. necefJa- 4 
riorum, & potu, & vittu & Siuſtentatione corpornm pref Fo- Po _— 
 hannis & pred Gratlæ, & familiæ ſuz, pradict' Fohanne ad 4 
tunc habente libero & hoc paratus eſt verificare, &c. Tit 
quad gol. riſid inde & quælibet parcella pred' quadraginta 
Ui fuernmt pro emptione necefſariorum, &c. & ſic prad 40l. 
ber ipſum Will Ellis prefar Fohanni mntuo dat & accom- 
modal, & per prefatum Fohannem Fllis mutuo habit & re- 
ce pt per prafatum Fohannem Fllis expendit & erogat & k- 
_ trapofir” fuerunt, &c. & hoc paratus eſt verificare: Whereon 
the Defendant demurr'd in Law; and it was not now que- 


tioned, but that an Infant ſhall be chargeable for Neccila- . 4 
ties for his Family, as well as for himſelf; but the grear bl 
EEG to the Replication was, that tho' a Man may find 4 
Ne " 


cellaries for an Infant, yet he cannot ſafely lend Money 
Fo an Infant, to provide Neceſſaries for himſelf. As to which, 
the Court were of Opinion, that if the Infant ſpends the 

ye 4 Gan E — rey 
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Addition, un- 
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Suk. 3866. Money otherwiſe, then he ſhould not be chargeable, 
if he lays it out in Neceſſaries, according to the Lend 
as it is averrd in the Replication he did, then he 1; 
chargeable; becauſe it is the ſame as if the Lender | 
bought the Neceſſaries for him; which Employment | 
traverſable, a Venue ſhould have been laid; for whic 
miſſion Court gave Judgment quod querens mil capiat 

Dillaii. TH 


dp 


{!] 
[ 
vis 


King verſus Dixon and Hollis. 


Pariſh to" be 


| 7 75 w end. | | rere run 
Ad For Ndictment ver (iis two Defendants, who were Overſeer 14 


not Repairing 1 the Highway, tor not repairing or cauling to be repair 
a Highway, the Highways; and quaſhed, becauſe an Indictment ſor n 


and not the 


tice to the Pariſh to come and repair them. 


Error e C. P. An Action was brought there by an At. 


torney, by Bill of Privilege, and no Plegii de Profequent; 
Fund, and fo return'd on a Certiorari; and for that Cai. 
Judgment was reverſcd. 8 1 


Ning verſus Hir Henry Bond Baronct. 


8 of OIR I. Pond brought a Writ of Error to reverſe « | 
I FeAION 18 not 


to be quaſhed Outlawry for High Treafon, and aſſigned for Error, 


for Want of that whereas the Statute of 1 H. 5. c. 5. doth ena, that 
i Win every Indictment, c. there ſhould be Mention mad: 0t 
takes Advan. the true Addition of their Profeſſion, Faculty or Myſtery, or 
tage of it. Eſtate and Degree, and that the Place of his Commorancy 
thould be mentioned; ande ex quo that in the Indictment 
he is not named Baromet, nor hath other ſuſficient Addition, 

in hoc eſt Erratum; and fo likewiſe as to the Place of hi 
Commonancy; he aſſigned alſo another Error in the Pio. 

ceſs of Outlawry, 28. the Want of a Capias; which the 
Attorney General confeſſed; whercon his Outlawry was 1 

verſed; and being arraigned on the Indictment, Volt faid, 

that Sir H. B. had his Election, either to take Advantage 

of the Exception to the Indictment, for Want of Additic!, 

or wave it, and plead the King's Pardon; for the Indic 

ment is not to be quaſhed by the Statute, except he take 
Advantage of it; and accordingly he waved his Exccptio! 

and pleaded his Pardon, ; 


1 


bur 


. Ayr, FW 
NT Se rr I 


d 
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per 
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Repairing muſt always be againſt the Pariſh ; the Overſis», 
not being bound to repair the Ways, but only to give Ne. | 


Th 
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fcient, that being a general Law, and concerning the King, 
the Court would take Notice of it. But the Doubt was, 
whether he had not eſtopped himſelf from taking Advantage 
of that Mikake, by his Manner of coming in and aſſigning 
it, which was G pred Rob. Fleldius dicit, that he is the 
Perſon mentioned in the Record of the Indictment; whe- 
ther the Pred' did not admit the Addition as in the Indict— 
ment. Darnell, Shower and Northey, that it admitted no 
more than Identity of the Perſon, and not the Truth of the 
Addition; the Falſity of which, as well as the Omiſſion, is 
Error. Holt : The true Anſwer is, that there could be no 
Iſtoppel; tor the Outlawry was returned Hill. 1 V & 
| Mar. at which Time he ſtood indicted by a wrong Addition; 
but not rendring himſelf till long after, he had no Oppor- 


1 9 RROR of a Judgment in the C. B. in an Aſſiſe of 
I Novel diſſeiſin brought againſt him by Owen, for the 5 Mod. 36. 
Oßce of Clerk of the Peace of the County of Kent; in Carth. 426, 
which Aſſiſe the Plaintiff for Title ſet forth, that the Office mee 


— 


- —_— 


The King verſus Robert Fielding. 


Obert F. was attainted by Outlawry for High Treaſon statute of. 


A by the Name of R. J. Eſquire, and in Term had . 5-< 5. of 
his Pardon allowed; and now he brought a Writ of Error, 4 
and afſigned for Error, that at the Time, and before, and Law, of which 
after the Caption of the Indictment, he was known by the the Cour wi 
Name of Robert F. Teoman, and not Armiger, as in the 
Indictment. Holt aid, it were a better Aſſignment to have 


dditions, ts 
general 


talze Notice. 


recited the Stat. 1 H. 5. c. 15. but however it may be ſuf— 


tunity to plead it, but could only uſe the King's Pardon, 


or ſay he was not the ſame Perſon mentioned in the In- 
dictment, eſpecially it being confeſſed by the King's Attorney 
General. „ 


Saunders and Octen. 
Sal. 467. 


rum may by 


of the Clerk of the Peace for the County of Kent was Parol, without 


an antient Office, and th ot x i # Deed, appoins 
Office, and that the Statute of 1 /. & M. c. 2 ek Frhe 


enacts, that the Crſtos Notulorum, or other Perſon to whom pexce. 


it belongs to nominate the Clerk of the Peace, ſhall appoint 


one able and ſufficient Perſon, reſiding within the County, 
8 be Clerk of the Peace, for ſo long Time as the ſaid 
Lerk of the Peace ſhall well demean himſelf in the ſaid 

| — «|; "I 
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And Holt delivered the Opinion of the Court, and fue, 
that in this ſpecial Verdict two Points are to be conſidered; | 


_ tcient Appointment and Nomination. 1ſt, We are all agree, 


be derived out of his Intereſt, which is leſs ; and that tl! 
| Clerk of the Peace has a Freehold, and is not remove!» 


Ame P. 42. | 


Office; that the 15th of July H. Earl of Iinchelſc; ap. | 
pointed him to be Clerk of the Peace, whereof he hu 
ſeiſed vt de libero Tenememnto pro termino vite, Gc. till the | 
Defendant difleiſed him. Detendant pleaded Nl tort , 
T)iſſeiſin; and upon Iſſue joined a ſpecial Verdict was fee 
that the Earl of . was Cuſtos Rot of the County of k, | 
that the Office of Clerk of the Peace was vacant ; that t\.. | 


12th of Jzly the Earl, by Writing under Hand and Heal, 


appointed the ſaid Phi]. Owen to be Clerk of the Pex, 
durante beneplacito of the ſaid Earl; that after the iz 
of July, at the General Quarter-Seſſions the ſaid Writige 
was ſhewn to the Juſtices of Peace; and a Queſtion arc 
among them of the Validity of the Grant, and they r<- 


ſed to admit him; afterwards, at the ſame Seſſions held ! 
by Acjournment at Carr, by the Earl of Vs Orders il; | 
ſaid Writing was read in Court, and then at the ſame $f. | 


lions, abſqne wila rdatione ad ſcri ptum prad' habita, the fail 


Earl ſpoke bac verba ſequentia in his Auglicauis perbi, | | 


do nominate and appoint the ſaid . Owen to be Clerk ct 
the Peace according to the Act of Parliament; and after 
wards Owen was admitted; then the Earl died, and th: 
Earl of Rim was made Cuſtos Rotulorum, who grants 
the ſaid Office to Saunders quamdiun fe bene geſſerit, &. 


% Whether the Cyſtos Rotulorum can by Parol, without 
any Deed, appoint a Clerk of the Peace. 24, If he can eo 
fo, whether theſe Words of the Cuftos Rotulorum be a fut- 


that he may appoint a Clerk of the Peace by Parol. lt 
ed, that this is not a good Appointment by the Act. 
As to the firſt Appointment by Parol, it is good, for it 


but an Execution of a Power, and not a Deriving any l- 


tereſt he has in himſelf; and a Grant it cannot be, for“ 
Grantor ought to have an Intereſt in himſelf to grant; and 
the Crſtos Rotulorum hath at moſt but an Intereſt at Wi!) 
and the Intereſt of a Clerk of the Peace is a Frechold; 
and therefore his Eſtate for Life, being a greater, cann0! 


on the Death or Removal of the Cnuftor is not now a Qu. 
ſtion ; being ſo adjudged here in Harcourt and Fox's Ct, 
and affirmed in the Houſe of Lords. Now if a Man be fel 
in Fee of a Manor, or of a Park, and he makes a Bail! 


or a Keeper for Life, this muſt be by Grant and by Deed, 4 | 


1 becalle 


* 
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becauſe it is an Intereſt derived out of his Inheritance ; but 
tis is rather like Tenant for Life, with a Power to make 
Leaſes for three Lives; which being in Purſuance of a Pow- li. 
er, there is no Neceſſity of Livery and Seiſin, becauſe it is 0 
only the Execution of an Authority; but where a Man ft 
makes ſuch Leaſes, by Virtue of an Intereſt which he hath | [ 
in the Land, they are not good without a Livery and Seiſin. 
So when a Man, by Virtue of an Intereſt which he hath, 
grants an Office for Life, it muſt of Neceſſity be by Deed; 
bat ik he doth it by Virtue of an Authority only, there 
needs no Deed at all. So if a Man deviſes, that his Exccu- 
tors ſhall ſell his Lands, they may fell without Livery, I 
Inſt. 113. becauſe it is done by Virtue of a Power, and not 
by Way of conveying any Intereſt from them, It hath been | 
objected, that the Cyſtos Rotulorum doth not only appoint 1 85 | 
and nominate the Clerk of the Peace, but alſo doth give 
and grant the ſaid Office ; becauſe the Words of the Statute 
of 37 H. 8. are, give and grant the ſaid Office; and the 5 j 
Statute of 1 V. & M. being made on the Foundation of 1 
37 11.8. muſt be conſtrued agreeably thereunto. But ſfup9 "8 
| poſe a Deed was neceſſary by the Statute of 37 H. 8. yet not = 
ſo by 1 /. & Mar. becauſe by 37 H. 8. the Eſtate of the 1 1 
Clerk of Peace determined with the Intereſt of the Cuſtos 15 [ 
Rotulorum, ſo that the Cyſtos granted no more than he = 
could grant. But now by 1 J. & M. he grants an Intereſt bi 
that hal continue, tho' he be removed or die. But not- e 4 
withſtanding the Words Cie and Grant, a Deed was not — 
neceſſary, by the 37 H. 8. becauſe Give and Grant are ge- 30 
neral Words, and comprehend all Manner of Difpoſitions; _ „ ht 
they are Words of Syrrender, Releaſe, and alſo of Limi- 
tation and Appointment, ſecundum ſubjectam materian ; EP 1 
and in the $7 H. 8. there are the very Words /imit and ap- 4 
Font, which ſhews all their Terms to be ſynonymous, and 


4 
a l 8 ä — 2 —— 
—_  — pong — ; 
7 - 
* * 


to mean no other than a Nomination and Appointment. 
Ih here is not any Law requires a Nomination or Appoint- 
| ment to be by Deed. A Nomination by Parol is as much 
an Appointment as by Deed. A Rent aſſigned, in lieu of 
| Dower, may be by Parol, without Deed, tho' it be a Freehold 
_ created de 72000; and tho'a Rent lies in Grant, becauſe this is 
dot properly a Grant, but an Appointment. So in caſe of 
Partition; if Rent be aſſigned for Owelty of Partition, if there 
be three Parceners, and Rent aſſigned to two, if it were 2 
Grant they would be Jointenants, and the Rent would ſur- 
3 whereas, it being but an Appointment, if either of 
em dies, the Rent ſhall go to the Heir of the Deceaſed, 
VVV and 
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tion of his Office, quad | 


2 | . | 7 | ; | — | 
and not ſurvive. Where Corporations have Power by pa, 


ſcription to nominate a 'Town-Clerk, the conſtant þ 
is never to nominate them under the Common Sea 
only to elect him; yet he has an Eſtate for Life, an 


judged he might nominate without Deed. 


ractics | 
| ou F 


d my | 
: ; | k : ay þ 
maintain an Aſſiſe for his Office. In London indecd i 14 


cuſtomary to grant it by Deed, but in other Corporata, 
not. In Hunt's Caſe, T)y. 15 2. where a Cuſtom was 
ledged, that the Lord Admiral ſhould conſtitute à B. 
giſtry, for and during the Term of his Life; it was . 


But as to the ſecond Point, which was not much inf, | 
on in the C. B. we are all of Opinion, that this is not“ 
good Nomination. The finding the Earl of J/inc/y//.,, 
coming to the Seſſions was a good Inchoation of the N. | 
mination ; but the Words themſelves are not fuffcicy Þ 
1ſt, It is not ſaid that he nominated him to be Clerk a“ 
the Peace of the County of Kut, there is not one No“ 
mentioned of any County whatſoever. 2d/y, The Wii, | 
are, I appoint him to be Clerk of the Peace according u 
At of Parliament; by the Act he is firſt to nominate tie 
Clerk. 2dly, to deſcribe the Manner of his Execution, by him. 
ſelf or ſufficient Deputy. 3405, He is to limit the Continu: Þ 

7 bene geſſerit; all theſe Thus 
are to be done. Now when a Man is to do three Thins: F 
together, and he only doth Part, that is void. Now th; | 
Nomination of Clerk of the Peace is but one Part of hi | 
Power. 3dly, It is uncertain what Act of Parliament le“ 
meant, for there are two Acts relating to the Nomination Þ 


of the Clerks of the Peace, viz. 37 H. 8. and 1 / Cl. 
the one of a Nomination at Will, and the other to a Fre: 
hold. 4thly, 'Tho' it be found that the Words were fpol: 


without any Relation to the Deed; yet, as they are four, Þ 

it is impoſſible but they muſt refer to the Deed ; becauſe the Þ 
| Words are, that he appointed the ſaid Phil. Ocoen, aud 
there is no Phil. Otwen mentioned before but in the Deed, Þ 


and in Relation thereunto; and if the Words refer to th 
Deed, it muſt be taken to be a Declaration of the Eu 
Mind, that what he had done by the Deed was accu 


ing to the Act of Parliament; but if it muſt be taken nit 


to relate to the Deed, as it is found, then the Verdict“ 
infenſible and repugnant ; becauſe there was no Ph. Cu 


mentioned before, to which ſaid Ph. Oren might have rc. 
tion; wherefore we are of Opinion that this Nominatic! », 


void, and that the Judgment ſhould be reverſed; But th. 
reverſed in the Houſe of Lords. 
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* Clerk verſus Mundall, at Guild-hall. 
] NDEYP' offumpfit for Wares fold, Non aff mpfir plead- 


Jed; at the Trial there aroſe a Queſtion concerning a Bill R - 
3 | a : Bill of Fx. 
"of Exchange; where Holt took this Difference, That if the change. 
party, to whoſe Hands a Bill of Exchange comes, neglects * 1 
to receive the Money from the Acceptor, there he ſhall not, EY 
reſort to the firſt Drawer, becauſe he hath relied on the Ac- Hand a Bill 
ceptor, the firſt Drawer being only chargeable by Cuſtom, oF nor 
1 : | | es, 1 
For Contract in Law. But a Bill, without Payment, ſhall lects N 
never g0 in Satisfaction of a precedent Debt, or Con: it from the 
tract, except it be Part of the Contract; as if 4. ſells 1 3 
1 5 e ee ee > ſhall not reſor 
| Goods to B. and B. takes a Bill w Satisfaction thereof to the Drawer. 
there, tho this Bill be never paid, . is diſcharged, becauſe But different 
it ic Part of his Contract that P in reſpect of 
git is Par O IS : Ontra at B. ſhould take the Bill; Indorſor. 
but otherwiſe a Bill of Exchange ſhall never without Pay- Poſtea Mich. 
ment extinguiſh or ſatisfy a precedent Debt or Contract; and W. 3. The 
it only Part of a Bill of Exch id, i eee 
1 on 5 art 0 0 XCnNange be paid, it ſhall only for Company of 
that Part diſcharge a precedent Contract or Debt. This Caſe the Bank of | 
was concerning a Bill of Exchange drawn by one in Eng- England v. 
land, payable to the Defendant, who indorſed it to + e e af 
and, payable to the I ant, who indorſed it to the Lambert v. 
Plaintiff, ſending it to him for Money which he owed him ales. 
in the Way of Trade; this was in June 1694. which Bill W. find: 
was never paid; and the Defendant inſiſted, that ſeeing the v. Francis 
h Plaintiff had not returned the Bill, but kept it a long Time 
in his Hand after it became payable, that therefore it ſhould 
be nas fo much Money paid him; But Holt ruled it to be 
no Payment. _ i 


King verſus Shaw. 


N Order was made by two Juſtices of the Peace againſt Appeal for. 
Shae, the reputed Father of a Baſtard Child Jude malt 
1 o a baſtard Child; whereupon juſtices muſt 
be appealed to the next General Quarter- Seſſions of the Peace, be to the next 
: #5 had Notice; where the Order of the two Juſtices was 1 
dilc arged ; and the Order of Seſſions being removed by Cer- next General | 
Norart, it was moved to quaſh it; becauſe by 18 El. c. 3. the cutter Sec 
. be to the next General Selſions; and it may be 466 
Rare ave been a General Seſſions before the next General 
ho 4k as in London and Middleſex there are four 
ry Seſſions in the Year, beſides the Quarter-Seſtons 
eretore the Order of Seſſions was quaſhed. 
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Addtion pend- 


ing in an In- 


ferior Court, 
no Plea in Bar 
to an Action 


in Superior 


Court for the 


55 ſame Cauſe. 


Memini ſœpius 
idem audiviſſe 


a Cur”. a 


„ 4s 1. 
Salk. 628. 


Date of a 
Bond is the 
Delivery of it. 


8 CL 3.7, C0) 


D E 


Term. Sanct. Mich 


Anno 1o W. III. in B. R 


of 
” — — _ 


Brinsby verſus Gold. 
ND aſſumpſit for Horſe-meat ; Defendant pleage, 
an Action depending in the Sheriff of Tondon's Cour 
for the ſame Cauſe; and held no Plea ; becauſe g 
Action pending in an Interior Court is no Bar to 
Action in a Superior Court, for the fame Cauſe, _ 


Per Holt : An Action on Eſcape is out of the Rue!“ 
changing a P/enue. 3 1 1 


Per Holt: The Plaintift is not bound to pray a Tale, 
but only to bring in the Record tor Trial; if he does not 
pray a Tales, the Defendant max. 


Pullen verſus Benſon, Trin. 10 W. 3. Rot. 10 


EBT on a Sheriff's Bond for Appearance, 20 Nv. 
| Gul, conditioned, that Milliam Benſon ſhould appar! 
the K. B. die Lunæ pros poſt quinden' Martini Mich 9! 
Defendant pleaded the Statute of 23 H. 6. and that the on, 
was delivered by him the zoth of Noo. 9 . and that Wii 
liam Benſon, at the Time of the Delivery and making © 


the Bond was taken and arreſted by the Plaintiff, being db. 


rift of Zorkfhire, by a Writ returnable in the K. B. in li 


Term laſt paſt; that being ſo in his Cuſtody he took the {1 


Bond from him; & hoc paratus eſt verificare. Whereupon th 


Plaintift demurred, and ſhewed for Cauſe that the Plea Ka 


2 double 


— IF 2 — - 3 2 Ti 3 ye 
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Puble, and wanted a Traverſe; and the whole Court held 


e r re . ——_— _— - „ r ne arne 


73 
. 9 5 
4 


the Plea to be ill; becauſe when he pleaded the Bond to 
de primo deliberat the zoth of Notemb, he ſhould have tra- 
verſed, abſque hoc, that he delivered the 2oth of November, 
according to the Caſe of Green and Eden, 771. 138. 2 Cy. 
264. for here the Date was material; for ſuppoſe the Arrcſt 
was before the Return of the Writ, and after the Return 
of the Writ be took an antedated Bond, this Bond is void; 
and therefore the Date is material, and onght to be tra- 
verſed; and per Holt, the Date of the Bond is one Thing, 


and the Bearing Date another; the Date of the Bond is the ane p. 94. 


Delivery of it; wherefore the Plaintiff had Judgment. as), 


The King and Richard Rains. 


„ pea ix Sir Richard Rains, Judge of the Prero- Su 299. 
1 


gative Court to admit Richard I/atts to prove the 2e. 9. 
| Carth. 457. 


Will of Edith Pinfuld; Sir R. Rains returned, that J/atts SpirimalCours © 


was named Executor, in Truſt for three Infant Children of cannot retute 


John Paine deceaſed, Brother of Edith Pinfold ; that it Fauteb wer 


bate of a Will 


appeared, on Proof made to him, that the ſaid N. Matti w an fixecu- 
was very poor, and unable to pay his own Debts ; and that !9', becaute 
he abſconded himſelf; whereby the Infants and other Lega- 


indigent or in- 


55 1 8 ek : noch rage ſolvent, or 
tees were in Danger of Loſing their Legacies; that in ſuch compel him t5 


Cafe, by the Eccleſiaſtical Law, the Spiritual Judge may Se Security. 
defer to grant Probate till ſuch Executor give Security for 
| Payment of Legacies; and that J/atts refuſed to give Se- 
curity, for which Reaſon he could not admit him, but de- 
ferr'd Granting the Probate : And after divers Arguments a 
peremptory Maudamus was granted; becauſe the Eccleſi- 
aſtical Court cannot demand Security; the Teſtator is the 
proper Judge of the Qualitcations of his Executor: Beſides, 
an Executor has a Temporal Intereſt, and without Probate 
cannot ſue. The Civil and Canon Law warrant not an 
| ſuch Demand of Security; and tho' there ſeemed to be ſome 
Equity in the Caſe; yet the Eccleſiaſtical Court is not the 


proper Court for Equity here in Euglan 4. Wills are of Ec | 


. Cleliaſtial Conuſance, but not by Force of the Civil or Ca- 
hon Law, but as Time out of Mind allowed and received 
here; and if you enlarge the Power of Eceleſiaſtical Courts; 
the King's Courts may reſtrain you. If a Man make a ge- 
neral Executor, they will ſue him to Account in the Spiri- 


tual Court, but we will prohibit them; becauſe, by the Law 
of England, the Executor hath all the Goods of the Teſta- 
ens Ges tot 
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Manner, not 
good. 


Prohibition. 
Carth. 463. | 
Ante p. 132, 
135. 


Neighbouring Pariſhes. 


206 
Vide poſtea tor not diſpoſed of . and this hath been tho Reaſon or, 
Hill. 13 W. z. Prohibitions concerning Adminiſtrators on this Account. | | 
—_ cauſe by 31 Ed. 3. they are put in the ſame Caf. wi 
vis. Executors. Now in this Caſe, ſuppoſe an Executor will u. 
give Security, what ſhall become of this Will, can the(, | 
dinary adjudge him to dic Inteſtate, and grant Admin. 
tion cum Teſtamento annexo? An Executorſhip being, 
Office, it is fit he ſhould take an Oath for the due Es 
tion thercof; but to give a collateral Security, to gei g. 
Men to be bound for him, it is againſt common Riel, | 
A Fine was ſet on ſeveral Defendants, whereas the P,, * 
was not return d; whereupon the next Day, upon Mot 
the Rule for ſetting the Fine was diſcharged. . 
Hill and Vaux. 
Salk. 656. IBEL in the Spiritual Court of Lincoln for [ith | 
 Carth. 461. L. Milk by a Vicar; the Defendant alledged a di. 
Modus to Pay and praycd a Prohibition; but it appearing oh the gur 
Part of the and Prayc ; appearing on the Su 
Thing, if not geſtion, that by this Modus, during that Part of the Ye: Þ 
Ne” in which the Modus was payable, it gave the Vicar n | 


more than a "Tenth, which by the Law he ought to hai | 


through the whole Year, nor in a more advantageous Way, 


the Cuſtom was held void, and a Prohibition denied. 1: 


the Debate of this Caſe a Queſtion aroſe, if it had been? 
good Modus, if it had been alledged that the Delivery ha 
been at the Vicarage-houſe ; which depended on this Gut. 
ſtion, whether the Pariſhioner of common Right is oblizcd 


to deliver his Milk 'Tithes either at the Vicarage-houſe dt , 
Church-porch; as was adjudged in the Equity-Side of th: | 


Exchequer, in the Caſe of Dod and Eugleton, Raym. 7 
And Holt ſaid, that a Pariſhioner is not obliged fo to d 
of common Right, but only to ſet them out; and that ther: 
fore, if this had been in the Modus, it would have made 
it a good one; and that the Caſe of Dod and Eugleton wi! 
a meer equitable Decree, guided by the Cuſtom of tl: 


| Poll verſus Gardner. 


CY a Motion for a Prohibition, it was held, that bent 
it doth not appear in the Libel, or Proceedings, th! 


the Conuſance doth not belong to the Eccleſiaſtical Cou!! 


1 | there 


Term. S. Mich. Io W. III. 168 
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nere no Prohibition ſhall be granted after Sentence; but If it does not 


where it doth appear in the Libel, or other Proceedings, appear on the 


Proceedings, 


that the Conuſance doth not belong to the Spiritual Court, that Spirits 
there, after Sentence, a Prohibition ſhall be granted in all Court has not 
"Caſes except one; which is, where a Man is ſued out of Jundicon, 
—_— 3 : * no Prohibition 
the Dioceſe, then if he doth not take Advantage of it before gail go afier 
Sentence, he ſhall not have a Prohibition for that Cauſe Sentence. 
afterwards: Becauſe, tho' the Cauſe for that Reaſon docs 
not belong to that Spiritual Court, yet it belongs to a Court 
of that Nature, and not to one of the King's Courts. 


Edward Tard verſus Ellard. 


CTION far Caſe, wherein the Plaintiff declares, that $a. 117 
| whereas the Defendant 6 J 9 V. z. was indebted Carth. 42 
to Plaintiff and Suſannah his Wife, as Executrix of the Te- Ag 
ſtament of F. T. 6 J. for Arrcars of Rent due to S. T. in his Feme Cover: 
Life-time; and ſo being indebted, in Conſideration the ſaid a "Ing 
_ Plaintiff would give him Time to pay the ſame till Mich. then Few ts the 
next following, he promiſed to pay the ſaid fix Pounds to the Husband, the 
faid Plaintiff, at the Feaſt of Mich. then next following; jan mn 
and ſhews that he gave him Time till the then next Mich. ane. 
but that the ſaid Defendant has not paid, and avers the Life 
of his Wife; and on Non aſſumpſit pleaded, and Verdict pro 
Luer, Gold moved in Arreſt of Judgment, that this Action 
mould have been brought by the Baron and Feme; becauſe 
the Debt, which was the Foundation of the Promiſe, was due 
to the Wife as Executrix ; and the Money, when recovered, 
would enſue the Nature of the Debt, and be Aſſets. But 
the whole Court held the Action was well brought by the 
Husband only; as in the Caſe of Lea and Thinne, Nilo. 
84. and it would have been ill if it had been brought by the 
Wife, becauſe the Wife was not privy to the Contract; but 
it is a ſpecial Promiſe made to the Husband only, to whom 
; the Payment is only to be made; and the Recovery on this 
_ Promiſe muſt be only by him in his own Right; which Pro- 
miſe doth not alter the Debt, becauſe it is not of a higher 
Nature, but is a Sort of collate al Security ; and the Money 
- Tecovered on this Promiſe is - Part of the perſonal Eſtate 
of the Teſtator; for if the Husband dies, his Executor ſhall 
have Execution thereof: But yet, when it is recovered, it is 
_ © Devaſtavit in the Husband, fo far as he recovers 
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-auſing him tiff, cauſed him to be maliciouſly indicted of a Riot; for thy 


+0 be indifted 
for a Riot, of 
which he was 


he and divers other Perſons did ſtop a Way, whereby tj, 
Defendant uſed to carry his Tithes, on which Indictment he 


acquitted by appeared, and was acquitted ; by which Proſecution he wi; 


Verdict. 


injured in his Name, and put to Expences in defending hin. 
ſelf. On Not guilty pleaded, there was a Verdict for ti; 


Plaintiff, and 11/. Damages; and Judgment pro Quer; 2nd 
on this a Writ of Error brought; and the Queſtion is, whe. 
ther this Action lies for this malicious Proſecution, when; 
the Plaintiff was put to Charges and Expences; and CI 


were of Opinion it did. And Holt delivered the Opinion ct 


the Court, that Judgment ought to be affirmed, thit 


this Point, which has been often debated, and of which 
there had been Variety of Opinions, might be ſettled. h 


to his Fame, if the Matter whereof he be accuſed be ſcan: 


dalous. 2dly, To his Perfon, whereby he is impriſoned, 
zaly, To his Property, whereby he is put to Charges and 
Expences. : 


The firſt appears from the Caſe of Barns and Conliar- 
tine, Tel. 46. 2 Cr. 32. where it is held, that if an Indie 


ment for Barretry be preferr'd, tho' Indictment be erroneous, 


or found Iguoramus; yet an Action for the Party lies, be- 
cauſe it contains Matter of Scandal; and this was the Cale 


of Sir Aud. Henly and Dr. Barftall, Ray. 180. 1 Vent. '3, Þ 
25. where an Action ſur Caſe was held good for malic” Þ 
_ outly indicting the Plaintiff being a Juſtice of Peace, for 


dclivering a Vagrant out of Cuſtody without Examination, 


contrary to Law; becauſe it contained Matter of Slander. | 


_ 2dly, If there be Loſs of Liberty; this appears from the 
Stat. 21 Ed. 1. 2 Iuſt. 562. definit' de conſpirat, where ſuch 


are defind to be Conſpirators who caufe Children within 


Age to appeal Men of Felony, whereby they are impriſor- 


4 
7 
„ 


208 
Savill and Roberts. 
Falk. 13. "RROR of a Judgment in an Action ſur Caſe in & ? 
Cart. 416, wherein the Plaintift Roberts declares, that the Des.“ 
2 " dant maliciouſly and wickedly intending to oppreſs the Pa. 


Order whercunto, it is neceſlary to conſider what are the 
true Grounds and Reaſons of ſuch Actions as theſe; ande. 
doth appear, that there are three Sorts of Damages, any on: 
of which is ſufficient to ſupport this Action; 1ſt, Damage 


ed, or ſore grieved, tc. and it was thought neceſſary U. 


Parliament to give the Party Satisfaction for ſuch Sort ci 
I | | | = 922 EE v | 


Impt. 
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Impriſonment ; wherefore I. 2. c. 12. enacts, That the Party 
acquitted in a malicious Appeal ſhall have Damages, with 

Reſpect had to the Imprifonment of his Body; but neither 

of theſe two firſt Grounds are in this Caſe ; wherefore this 

Action muſt be ſupported by the Third, that is, putting 

him tO Charges. | . | : 

ay, That a Man put to Anſwer an Indictment, is put 

to Charges is notorious; and if fo, it is an Injury to his 

property; and if this Injury be occaſioned by a malicious BE | Il! 

Proſecution, it is Reaſon and Juſtice he ſhould have an Ac- it 
tion to repair him the Injury; tho! of late Days it has been k 
: queſtioned, yet it has always been allowed formerly ; as the — 
3 Hd. 3. 19. 3 AP: pl. 13. 11 U. 7.25, 26. F. N. B. 116. Style . i 
378. Atwood and Monger. But it may be objected, againſt | 
| the Authority of the old Books, that thoſe Actions were 
| grounded on a Conſpiracy, which is of an. odious Nature, 
but that without Conſpiracy they are not maintainable. To 
this it is anſwered, that the Conſpiracy was nothing in theſe 
"Cafes, that was not the Ground of theſe Actions, but the 
Damage ſuſtained by the Party; for if there were never 
ſo great a Conſpiracy to indict a Man, yet if nothing be 
done in Purſuance of that Conſpiracy, the Party can have 
no Action. 9 Co. Poultcr's Caſe. Jo. 93. Smith v. Cranſhaw. 
| Now if a Man be proſecuted maliciouſly for a Treſpaſs, 
1 either with or without a Conſpiracy, it is the ſame Thing, 

the ''rouble and Expence is the ſame; and I take it, that | 
- wherefoever an Action of Conſpiracy is maſntainable againſt 1 

two, there, if it be a malicious Proſecution by one, Caſe | 1 

will lie. Theſe Actions of Conſpiracy, in the old Books, 

were really but Actions on the Caſe: But Conſpiracy, pro- 

perly ſo called, does not lie unleſs the Party were in— 
dicted of a Capital Crime, F. N. B. 116. in which Action of 

Conſpiracy, properly ſo called, if it be brought againſt two, 
and the one found guilty, and the other acquitted, no Judg- 

ment can be given againſt him who is found guilty. 11 JL. 7. 

25, 26. 2 Juſt. 562. 1 Saund. 229, And no villainous Judg- 

ment ſhall be given, but where a Conſpiracy was to take 

away a Man's Life; and Conſpiraey, tho' nothing be done 

- thereupon, is a Crime, and puniſhable at the Suit of the =—_ 
King. There hath been another Objection, and that is the = 
Opinion of the Judges in the Caſe of Sir Aud. Henly and 

Dr. Burſtall, Ray. 180. who, tho' they held the Action lay 

tho original Caſe; yet alſo held, that if a Man be indict- 
ec a Treſpaſs, or other Crime, where there was no 


| i N Slander 


1 Cro. 239. 


. 
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Slander, and thereof be acquitted, no ſuch Action a tu 
lies; contrary to 7 H. 4. 31. But that Opinion was pot m. 
terial in the Caſe before them; there was no Occaſion g. 
them to ſay it. But fo far I confeſs; if in this Cafe go, Þ 
Riot, there had been only a Bill preferred, and the Jun 
had return'd an Jgnoramus, no Action would have laid; b. 


cauſe the Matter is not ſcandalous: The Party is not imp. 


ſoned, neither ſufters he any Damage; for if the Jun cd 
not find the Bill, he is not injured; but if he had been jn. 


priſoned, the Action would lic, tho' the Bill had not he; 


found; and ſo in the Caſe of Scandal. Whereas it hath he 
- objected, that it will be of miſchievous Conſequence, by [top 


ping all Proſecutions of this Kind; and there is no mg: 
Reaſon in this Caſe of a malicious Indictment, than a mal. 
cious Action; and no Man ſhall be reſponſible for any D. 
mages whatſoever for ſuing a Writ, or proſecuting in th 


King's Courts. 


rence between bringing an Action maliciouſly, and proſecutne Þ 


But it is to be conſidered, 1½, that there is a great Die. 


an Indictment maliciouſly; and 2dly, that Notion, that 10 
Action doth lie for bringing an Action malicious, is not to 
be taken largely and univerfally, but with ſome Reſtriction. 


for ½, If a Man brings an Action, he either claims a Rich: 
or complains of an Injury; and the Law always allows hin 
to take his Courſe of Law to obtain his Right, or be atis 


for his Injury; and this is allowed in all Courts. 4 Co. 16, 1: 
Man ſays to another who is Heir at Law, and as Heir ſci 
of Lands, you are a Baſtard, theſe Words are actionable; 


but if he ſays, you are a Baſtard, and I am Heir to the E 


Vide r Saund. 
132. | 
Vide 1 Sid. 
463. 


ſtate, the Addition of theſe later Words, tho' falſe, make 
them not actionable, becauſe he claims a Right. The Lav 
hath provided, that no Man ſhould proſecute without finding 
Pledges; and that was a Security againſt troublcſome ac 
tions; then if the Plaintiff's Suit be vexatious and groundlels 


he ſhall be amerced pro falſo clamore; and tho theſe Amer 
ciaments be now Matters of Form, and therefore ſeveral 


1 Vent, 86; 
87. 


but in Caſe of an Indictment, there is no Proviſion or Re. 


medy, but by bringing an Action ; but if it appears that 


the Action is brought mcerly for Vexation and Oppreſl 
the Party grieved in ſome Caſes ſhall have Action ſur Cale 


he ſhall not indeed ſay generally, that he falfly and wal! 


ciouſly, without probable Cauſe, did bring an Action, 11 


1 


Tenn S Mich, 1e W. H 1g | 


Acts of Parliament have given Coſts to Defendants, yet ue | 
muſt judge by the Reaſon of the Law, as it ſtood anticnt!y 
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but if he ſhew any ſpecial Matter, whereby it appears to the 
Court that it was frivolous and vexatious, he thall have an 
Action; as in the Caſe of Naw and Sai ue, 1 Sid. 424. 1 
"£11714, 228. Skinner and Guuton. There is another Cafe 
where an Action of this Nature will lic, and that is, where 
a Stranger, who is not at all concerned, will excite another 
to bring an Action, whereby he is grieved, Action lies a- 
gainſt the Exciter. There are other Cafes where this Ac- 
tion is allowed; as 1 Cr. 291. Carlton and Mills; 2 Mod. 
Norris and Palmer; 1 Rol. Ab. Ruddock and Sherman; but 1 Vert ++, 
tho this Action doth he, yet it is an Action not to be fa- 5 86 
'yourcd, and ought not to be maintained, withort rank and 
exprefs Malice and Iniquity: I'herefore, if there be no Scan- 
da or Impriſonment, and 7gnoramns found, no Action lies, 
tho the Matter be falſe; yet if the Indictment be fairly pro- 
ſecuted, no Action lies: So if the Court has a Juriſdiction, 
tho! the Matter be ſcandalous; yet if there be no Malice. 
no Action lies. But in the Caſe before us the Verdict has 
found expreſs Malice; and therefore Judgment ought to be 
alffirmed. 8 Ss 


lt Notice in Ejectment be given to an Under-tenant, and Ejecment. 
he doth not acquaint his Landlord therewith, but ſuffers 
Judgment to go againſt him, the Court, upon Motion, will 

not ſuffer Execution to be taken out, till the Right be tried. 


Martin verſus Gell. 


CASE, by Bill for Goods fold, againſt Francis Cell Efq; Statute of Ad. 
who pleaded, that he was not F. G«/ Eſq; but Mer- 38 
chant; whereon the Plaintiff demurred; and Judgment to on fey rol 
anſwer over; becauſe the Statute of Additions extends only lavry lies. | 
to 1 * where Outlawry lies, and no Outlawry lies on 

a Dill. -- So TD 2 55 


Fackſon verſus Pigol. 
A Sanypfit on a Bill of Exchange againſt the Acceptor; . of Ex. 
| . e | nge. 

3 5 wherein the Plaintiff declares, that one Dunks of Sa 2 
Briſtol, the 25th of March 1696. drew a Bill of Exchange Jau 5500 
| 1 IT | | the Day o 
furry of a Bill of Exchange being paſt, promiſed to pay ſecundum tenorem; Oc. good; for it ſhall 

* Paid preſently. Poſtea Trin. 12 W. Mitford verſis Walcot acc. 


ON. 


212 Term. S. Mich. 10 W. III. 16868 


on the Defendant, payable to the Plaintiff within a Mont | 


that 16th of May 1697. the Defendant accepted the, 
and promiſed to pay ſecundum tenorem & effect Jil. | | 
on Non afſumpfit pleaded, and Verdict pro Oper, it ,.. | | 
moved in Arreſt of Judgment, that the 4ſſuapfir was n. 
ofſible, becauſe made a Year after the Time of payne. c 
of the Bill to pay the Money according to the Bill. p,, | 

| 


Judgment was given for the Plaintiff; for it appearins c 

the Declaration, that the Acceptance of the Bill was abs = 
the Day of Payment, the ſecundum tenorem & effi, | © 
muſt be underſtood to pay the Bill preſently ; but if it, 
appeared on the Declaration, that the Acceptance wa, |. 

fore the Day of Payment by the Bill, there, upon the J 

dence, an Acceptance after would not have maintain t. 
Roh | 
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The King verſus Inhal itants of St. Leonard ha. 
ditch. Cw” 


Carth. 464. HE Church-wardens and Overſcers, and ſome of tho 1+. 


ale 483. J habitants of this Pariſh, made a Poor's Rate, which 1. Þ 


Os os” | 3 : | 
Sefions may Confirmed by two Juſtices; in which ſeveral were not tax 


e for their perſonal Eſtates, (which was erroneous,) but . 
and make : Whole lay on the real Eſtates of the Pariſh ; on which . 
new onethem- Veral of the Inhabitants appeal'd to the Seſſions; and they 
2 or or- ordered, that the ſaid Rate ſhould be annulled, and a nes 
er ue to be | | | 1 
made by the Olle made; accordingly the Church-wardens made a nei 
Church-war- Rate, both on the real and perſonal Eſtates ; which Rate wi 
wn, FE confirmed by the two Juſtices. But in the new Rate there wi 
a great Inequality, the Real Eſtates being rated in Propor- 
tion ten Times more than the Perſonal ; for which ſcveral d 
the Inhabitants appeal 'd again to the Seſſions, where ano: 
ther Order was made to diſcharge the ſaid Rate. And nov Þ 
theſe two Orders of Seſſions being removed by Certiorari is 
this Court, it was moved to quaſh them; becauſe the & 
| lions can only relieve particular Perſons grieved by the Rate, 
and cannot ſet aſide the whole Rate. Sed per totam Oi, 
Sure the Juſtices at Seſſions, upon an Appeal by particulat 
Perſons grieved, may, if they ſee Reaſon, ſet aſide the who! 
Rate; for the Act is, that if any Perſon or Perſons fits 
themſelves aggrieved, it ſhall be lawful for the Juſtices 0 
the Peace, at their General Quarter-Seſſions, to take fu 
Order thercin as to them ſhall be thought convenient ; - 
the fame to conclude and bind all the ſaid Parties, 43 / 
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; >, b. 6. So that the Juſtices have a large Power; and in 
| hoſe Caſes, either on the firſt Rate, where the perſo— 
nal Eſtates were not charged, or upon the ſecond, where 
they arc uncqually charged, it is impoſſible for them to give 
Relief, without ſetting aſide tne whole Rate; which there- 


fore they may legally do, being impowered by the Act to 


take Order herein according to their Diſcretion ; by Virtue 
of which, as they may ſet aſide the whole Rate, ſo they 


may make a new Rate themſelves, or order the Overſcers, 
Scl and Church-wardens to make a new one, as was done 
in this Caſe ; wherefore theſe two Orders were confirmed. 


Loweridge and Whitrow. 


IN this Cafe it was ruled, that if J. brings Debt in Lodo Attachment it 


:o1inſt B. and attach Goods of PB. in the Hands of C. from T. 


a, 


whoſe Poſſeſſion the Goods are not removed; and P. by Cer- 
t:0rar brings the Cauſe into the K. B. and puts in Bail, the 


Attachment is at an End, and C. ought to deliver the 
Goods to B. which if he does not do, B. may have Trover 

or Replevin; but the K.B will not compel him to de- 
liver them, becauſe he is no Party in Court; and all Things 

"now are as af there never had been an Attachment. 


Hawkins verſus Gardner. 


(5 SE on a Bill of Exchange; whereby the Defendant Salk. 65. 


CY promiſed to pay to R. 4. or Order, 460 J. who indor- Carth. 466. 
EX ep N. 4 O 4 indor Part of a Bill 


{ed 44 J. thereof to the Plaintiff; who as Indorſce brought of Exchange 
this Action for the ſaid 441. Part of the ſaid 460 J. Defen- cannot be 


dant pleaded an inſufficient Plea, and the Plaintiff demur- aſigned, fo 


as to intitle 


red; and it was held that this perſonal Contract is intire, the Indorſe to 
and cannot be apportioned and multiplied into ſeveral Ac- an Action. 
tions: So that if 4. draws a Bill of 100/. payable to B. or e P.7 2.84 
Order; B. cannot aſſign 501. thereof, ſo as his Aſſignee ſhall 


have an Action for the ſame; and if B. himſelf bring an 
a for Part, he muſt acknowledge Satisfaction for the 
eln. | 
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Luck verſus Gooden. 


NCT fac, Exception was taken, that whereas it 

ſaid Petit judicinu pro miſts & ciſtagiir in bag po. 
that it ſhould have been f ca parte; but % bas »., 
was held good. 85 


Harriſon verſus Cage & Ux. 


Salk. 24. CTIO N /ar Caſe, for that in Conſideration he pro. 
e miſed to marry the Wife dm fola, ſhe promiſes +, 
? pom by a Marry him; that he frequently offered himſelf to her t. 
Man againit marry her, but that ſhe had not married him, but mari 
i nom the Defendant; on Not guilty, and Verdict pro Or, | 
that be had was moved in Arreſt of Judgment, that there was no C.. 
promiſed to ſideration; for tho an Action will lie for a Woman again 


* he 7 fl 7 „ . | 
Pn a6 "a Man for Non-performance of his Promiſe to marry her 


marry him. yet ſuch an Action will not lie for a Man againſt a Wo. 
34.64 man. Scd tota Curt contra; becauſe if the Woman's Pro. 


miſe did not bind ber, neither could the Man's bind hin. 
becauſe otherwiſe there would be no Conſideration for th: 
Man's Promiſe; and a Promiſe without a Confideration is 


void; but where there is a Promiſe againſt a Promiſe, one 
- Promiſe is the Conſideration of the other, becauſe cach may 


have his Action againſt the other for Non-performance; 
whercupon the Plaintiff had Judgment. And in this Caf: 


me p. 9 Tolt held, that if a Man making ſuch a Promiſe were in- 


101, 121. capable to perform by Reafon of Conſanguinity, Cc. it 
would be there a void Promiſe, whereof ſhe might il 


charge herſelf, by giving ſpecial Matter in Evidence on Nis 


afumbpfit. 


Vooor verſus The Manucaptors of Garrett 


Salk. 566. CT. fac verſus Bail, who pleaded, that there was no 
On pleading Capias againſt the Principal; Plaintiff replied, and e 


Nu tied Re- 


cord, Day is out a Capias prout patet per Recordum; the Defendant te. 


given to bring joined Nul tiel Record; Plaintiff ſurrejoined, that thre. 


ein. was ſuch a Record, and prayed a Day to bring it in 
whereupon the Defendant demurred. Per Holt : This Ney 


of Pleading is out of the common Courſe ; there are tus 


+: I | W * 
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avs of Pleading of a Record, either by craving Oyer of 8 
the Record, and if it is not given it is a Failure; or he gn, 3 


. ; ; Grant S. Bur- 
may plead Nul ticl record, and then a Day is given to wn, ac 
bring it in; but this Surrejoinder is a third Way, and a Patch. 12 
=o t it was adiudged well enough. and Plaintifr W. 3. oem 
bew one; but it was adjudged well enough, and Plaintiff ir, 


pad Judgment. | on, 
| Goodwin verſus Beakbane. 


r was adjudged in this Cafe, that in a Sc” /ac' it is Sie rides, 
# {ficient that there be fifteen Days inclutive between the 
ſie of the Writ of the firſt Sc; fac' and the Retura of 

the ſecond. ; 


Roſwell and Prior. 


” A CTION far Caſe, wherein the Plaintiff declared, that Carth. 40“ 
; he was polleſſed of a certain Houſe for a Term of Sab 459: 
Years yet to come; wherein were twenty-one Windows, lene 
whorby the Light z7ferrs conſucoit & debuit into the not faid to be 
"Houſe; that the Defendant erected a Building near the faid anten 
Houle, whereby the Light was obſtructed; Verdict pro Oner ; hap Verdict; 
and moved in Arreſt of Judgment, that there was no Pre- had been ill 
ſcription made to the Light; and it was not ſo much as“ Pemurter 
ſaid, that it was autiquum SAleſſaagium. But per Ci”, be— 

ing after Verdict, the Declaration is good, it muſt be in— 

"tended that the Plaintiff was put to prove it to be an an— 

tient Houſe; and unleſs it had been an antient Houſe and 

Light, the Jury could not have found for the Plaintiff; on 

a Demurrer this ſhort Way of Pleading had not been good. 


Per Holt: The Filing a Writ of Habeas Corpus is not Filing a lle. 
an Appearance, but a Procederdo may go notwithſianding ; <1 Cpu: is 
but if Bail, either common or ſpecial, be put in, then no hene ke. 
Procedendo to go. - os +. S200 NY ange. 


At Guildhall coram Holt 
Dupays verſus Shepherd. 


[ASE on a Wager concerning the Day of the g 865 
Concluſion of the Peace; and to prove it to be Evidence. 
on the tenth Day of September the printed Proclamation Ltd Pro 


clamation, or 


printed Act, good Evidence, tho not compared with the Record. 
Was 
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404 


Vide poſtea 


Trin.12W< 3. 


Domina Re- 
gina v. Inha- 


runs C, Whole County, as the Act of Bedford-Lepellr, may be g 


uu ganlite. in Evidence without comparing it with the Record, 
Ninckeſline verſus Ebden, Mich. $. Rot 45 
Goods of = T ROVER for an Anchor, Sails and Cables; on R. 


Ship may be 
Gilirained for 
the Port-Du- 


„ 


was produced; and it was objected, that it ought not t 
given in Evidence, unleſs it had been examined by the B.. 
cord tnrolled in Chancery, or proved to have been aide 
the Great Seal. But per Holt it was held good not. 
ſtanding; and that ſuch Things as theſe in Print, as ar x 
as publick Nature as a publick Act of Parliament, and thi 


even a private Act of Parliament in Print, that Concern; « 


"Wen 


Yuilty, a ſpecial Verdict found, that the Vill of Now: 
cafile is an antient Vill, and incorporate Time out of Mind 


ties of Goods known by the Name of Mayor and Burgeſſes of Necrcafl. 


ſhipp'd on 
Board lit. 


and that within the Vill there had been a Cuſtom, Time 


out of Mind, for the Mayor and Burgeſſes from ime i 
Jime to repair the Port of the Vill; and that in Conſiders 
tion thereof, they have uſed to have a Toll of 54. per 
Chaldron of all Coals exported; and that for Dctaul: ct 


Payment they have uſed, by their Water-Bailiffs for the 


Jime being, to diſtrain qzecargue bona of the Export: 


who refuſed to pay the Toll, quæ per legem terre flernit 


diftringibilia ; then they find that the Defendant was Water 


Bailiff, conſtituted debito modo by the Mayor and Burgcſics; 


and that the Plaintiff loaded ſo many Chaldron of Coals, 
the Duty whereof amounted to 7. that Exporter refuſcd 
to pay it, and therefore the ſaid Anchor, Sails and Cables, 
being Part of the Tackle of the ſaid Ship of the Plaintit, 
the Defendant took them as Diſtreſs for the Toll, Cc. Ard 


if theſe Goods are 1% tali caſu 10 legem terre diſtringililis 
they find for the Defendant ; if not, for Plaintiff. 


And Judgment was given for the Defendant ; tho it ws 
Objected, that the Preſcription here is for taking Goods ot 


one Man for the Offence of another ; for it is to take thc 
Goods of the Exporter, which is the Owner, and not th: 


Maſter of the Ship; but here the Goods are taken from 


the Maſter, and therefore ill. Sed per Holt, tho to ſpcak 


properly, in the Way of Trade, the Owner of the Goo 


was the Exporter; yet as to the Duties of the Port, the 
Maſter of the Ship is the Exporter, and ſatisfies and di. 


charges all ſuch Duties; for it would be very unreaſonavl 
to force the Mayor and Burgeſſes to go and find out the 


1 Merchant! 
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"Merchant that is the Owner; and the conſtant Uſage is very 
"Teaſonable; for without Ports there would be no Navigation, 
and without Port-Duties they could not be repaired ; the 
Duty is to be paid by the Prader, who is to reap the Be- 
netit of the Port: And tho' it is true, that a Horſe cannot 


* r ae _ 


ORR 


- 


Pot r 
v 


be diſtrained for Rent in a Smith's Shop; yet there is no 


ſuch Reſtriction where the Diſtreſs is for perſonal Duties. The 
2 Duty in this Caſe ariſes out of the Goods laden to be ex- 


orted; and by their being laden the Duty commences, 


and the Ship becomes chargeable, and a Jorttort any Part 
of eit; without Doubt any other Goods of the Perſon who 
eught to pay the Duty may be diſtrained, as well as thoſe 
for which the Duty is payable; deo Jud pro Oger. 


Barnes verſus Geering. 


Jrnes en Attorney of the Court brought Debt againſt If Declaration 


the Defendant, but did not deliver a Declaration againſt b, net celiver- | 


ed by the lait 


| the Defendant till after the ſecond Term; but ſometime Hay of the fe. 
after, and before the Defendant had ſigned a Nou prof. he ond Teri, 
delivered him a Declaration, which the Defendant refuſed to OE 


may ſign a 


receive, and then ſigned his Non prof. and Plaintiff ſigned u ere, and 
ſudgment for Want of a Plea, which was now ſet aſide '* not obliged 
as irregular ; for the Courſe of the Court is, that if a De- Hectaracor 
_ claration be not delivered by the laſt Day of the ſecond 


Declaration, 


Term, that is on or before it, fitting the Court the laſt 


Day, the Defendant may ſign a Now prof. and if in ſuch 


_ Caſe he does not immediately ſign a Nou prof. tho he may 


aſter receive a Declaration, if he will, yet he is not com- 


poellable fo to do; but he may well refuſe it; by an expreſs 


- Viſcount Purbeck, and Baron of Sto 


| Clauſe in the Statute of H. 8. there ſhall be no Coſts againſt 
an Attorney upon Nonſuit. 5 


Robert verſus John Villars, alias Danvers. 


þ Fiding arreſted the Defendant in Af. and 'Frover ; In Civil Ac. 


Who now moved that he might anſwer without putting tions, the Re. 


in ß! 8 2 | b | 2 cognizance is 
in Bail, becauſe he was a Peer, viz. Earl of Buckingham, den aeg 5g 
ke, and ſo was free by the Bail 


5 rx Arreſt; that if he ſhould put in Bail, it muſt be by on and is 
de Name whereby he is arreſted, which would eſtop him 
from claiming 


the Ball only 


no Eſtoppel. 
his Peerage. Sed per Cur, in all Civil Caſes 
enter into the Recognizance, and not the 

. | Party 


218 T erm. S. Mich. 10 W. Ul. 160 


Party himſelf; and therefore it would be no Eſtoppel u 


him; that they could not take Notice of his Peerage, «©... 

| wiſe than by Plea, which could not be till he was in 4, 
Cuſtody of the Marſhal ; and therefore being by Coerci,, 
it would not prejudice him: So Court would order not!;,. 
fed currat lex ; but Holt ſaid, if this had been a Crimin;] 
Caſe, they would diſpence with his ogra in the Regs. 
nizance, to fave the Eſtoppel ; and that in this they wy), 
make the Plaintiff declare ſpeedily, and not be alloy. 
the uſual Time. T | 


& 


King verſus Beere. 


Salk. 417. INdictment againſt him, for that he, deſigning to fuitre: 
_ 497- 1 the Government, did compolc, make, write, collect, and 
ibel. | 


Jan 190 in his Cuſtody, with an Intent to publiſh, fever 


ügnißes the falſe and ſcandalous Libels againft the King, in one t 


Words them- 5 FOR : Ce nn 4 ; 
Cle, Wii. Which continetur inter alia juxta tenorem & ad effeffun |. 


ting a Lidel is Heute, ſetting out the Words themſelves: On Not guilty 
making one. the Jury find, that quond ſcriptiouem & colleftionem ta. 
tum ſeparalium libellorum in Indictamento mcntionat' {vis 
inde culpabilis prout in Indictamento fupponitur ; and a. 
to all other Things mentioned in the Indictment Not guil- 
ty; and after feveral Exceptions in Arreſt of Judgment, the 
Court delivered their Opinions ſerintim, that the Indidtmeut 
was ſufficient ; and that there was a ſufficient Crime found 


in the Verdict to charge the Defendant. Holt. The Ooh. 
tion to the Indictment is, that the Charge is not certain, 


Vide 1 Sd. but only juxta tenorem & ad Hectum ſequentem ; ſuppolins 
219. it had been ad Hfectum only, I ſhould have been of 0. 


pinion, that it had been too uncertain; but jaata tene 


renders it certain enough; Juxta, as a Prepotitio.., iignits 
the ſame as Secundum in the Civil Law; and fo it does i 
the Common Law, as juxta formam ſtatuti. So in Cut. 


man and Datton's Caſe, Plowd. 285.b. Co. Ent. 116. 4. Ti 


ſuppoſe ſecundum tenorem were the Words, tenor {1900s 
the very Words, as cnjus tenor ſequitur in hac 9. I 
Debt on a Bond in the Regiſter 169. b. in Certiorari to H. 
move the 'Tranſcript of a Record or Fine, the King is! 
fies that he is willing to be certified ſyper tenor! fins 
which proves tranſeriptum and tenorem to be the fame, 
that Juxta ten does here ſignify the very ſame Words them 
ſelves, or an exact Tranſcript of the very Words; ad 
on the Trial, the Words in theLibel had not been cxas) 
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Ine ſme with the Words in the Indictment, the Defendant 
could not have been found guilty ; then if jaxta 7erorems 
de certain enough, ad ęffectum cannot make them uncer- 
tain, for utile per inntile non vitiatur. This indeed is not 
the antient formal Way, but introduced of late Years; and 
the firſt Time it was ever debated was in the Caſe of Ford 
and Bennet, in this Court, Hill. 34 & 35 Cn. 2. Rot. 1154. 
which was a ſpecial Action on the Cafe, for preferring a 
ſcandalous Petition againſt him to King Ch. 2. ad tenoremm 
C effetium ſequentem ; and ruled on Debate to be certain 
enough; and the ſame afhrmed afterwards in the Exchequer 


Chamber; and fince that there have been feveral Precedents 


to the ſame Purpoſe; as the King and Fuller, Mich. 4 IV. 
<6 V. u. 42. | | | T=_ | | 
P Before come to the Objections againſt the Verdict, 1 


—_——__ 


ſhall conſider whether it be not criminal to write a Libel, 


tho' a Man be not the Compoſer or Contriver thereof; and 


certainly it is a great and heinous Offence: A Libel conſiſts 


not in Words and ſcandalous Matter only, for that is not of 


it fell ſufficient, tho ſpoken with never fo much Malice; but it 


is the Putting in Writing, or Procuring to be put in Writing; 


for if the Words are not written, he is not guilty of the 


Libel. A Libel, as ſuch, is a ſpecifick Offence ; and it is tho 
Writing libellous Words and Sentences, that makes the Of- 


fence; and in all Cafes, where a Man does an Act, which 


Act cauſes the Thing to be what it is, ſuch a one is to be 


_ conſidered and conſtrued the Doer of it; and this Rule holds 


as well in great Offences as in ſmall. If A. contrives trea- 
ſonable Matter, and dictates it to B. and B. writes it, it is 


Treaſon in B. as well as in 4. If an Act of Parliament 


makes a Felony, as in Caſe of Rape or Sodomy, and ſays 
nothing of Abettors, if B. accompanies 4. while he does the 


Fact, and guards the Door, B. is guilty of Felony as well 
as 4. tho' the Statute ſpeaks of the Principals only. 3 Inſt. 


59. So in all lower Offences Procurers are Principals; as if 
4. holds B. while C. beats him, A. is guilty of the Battery; 
and it would be very ſtrange, if in this Caſe only, he which 


contributes as much to the Doing of a Thing, as he that 


did it, ſhould be innocent. And whereas Lamb's Caſe in 
9 C0. 59, . hath been objected ; that Caſe muſt be expound- 
| ed by the Report of the ſame Caſe in Moor 813. where 
is reported to have been reſolved, that the Writer of a 
Libel iS in Judgment of Law the Contriver; and then Coke's 
| Cale, that he that is convict of a Libel muſt be Contriver, 
Pcocureror Publiſher, is good Law, but otherwiſe not. But 


taking 8 
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taking it in its reſtrain'd Senſe, it will not affect thi, m 
for the Queſtion was not concerning the Writing or Mate 
the Libel, but about the Publication thereof . „, 


held, that the Writing the Copy of a Libel, as in = thy 


" is . 3 » . : ed ws 
ting the original Libel it ſelf, is no Publication thera 
but only an Evidence of a Publication ; the Queſtion thr 

erg 


being, not how far the Writing the Copy of a Libe! the 


minal, but whether the Writing a Copy be a Publicatic 


which indeed it is not; if there has been a Publicatio: 
it proved, it is Evidence that it was by him that hac n 


his Cuſtody. ; 


It hath further been objected, that there may be g |, 
ful Copy of a Libel; as a Man may write out a 8 of 
a Libel to carry it to a Magiſtrate; a Student ma take 
a Copy of it at the Bar for his Inſtructions; all theſe Thinn 
I own may be lawfully done; but then, where a Thi 
abſtractedly is unlawful in it ſelf, there muſt be ſome i 
ther Matter to legitimate it, which otherwiſe would he yr. 
lawful; and that muſt appear to the Court upon Evidene, 
and then the Party will not be convicted ; belides, if g 


4 


Man lawfully take a Copy of a Libel in a lawful Manner, 


that is no Libel, becauſe it is not ad Infamiamn of the Part: 
concern'd, which every Libel is. 3 Iv. 174. is an appoſis 


| Caſe; there John de Northampton is charged with Writi: 


only, and not any Mention made of Publication, and Mr. 
ting only is confeſled ; but the Court were very tender n 


their Puniſhment, in Regard he was an Attorney, I ned 


not go ſo far in this Caſe as to give any Opinion, whether 


the Writing a Copy be a Libel or no; for ſuppoſing it be 


not, then it could not have been given in Evidence again: 
the Defendant, for he is found guilty of Writing a Libel 
that is a Conviction of Writing an original one, if a Cop" 


be not a Libel. But indeed I think, that the Taking the 


Copy of a Libel is a Libel; becauſe it comprehend: all 
that is neceſſary to the Making of a Libel; it harh the fun- 
ſcandalous Matter in it, and the ſame miſchicvous (ont 


quences attending it at firſt; for it is by this Means pen 


petuated, and it may come into the Hands of other Mer, 


and be publiſhed after the Death of the Copyer ; and if Mt 


might take Copies with Impunity, by the ſame Reaſon 
Printing of them would be no Offence; and then farew! 


to all Government. 


The Defendant has had great Favour in this Verdi: 
for when a Libel is produced, written with the proper Hal 
of a Man, and the Author of it is not known, this put the 
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proof on him; and if he can't produce the Compoſer, the 
Verdict ſhall be againſt him, and ſhall be as bad as taking 
one in Poſſeſſion of a Horſe that is ſtolen. ; 
ds to the ſecond Objection againſt the Verdict, that this 
amounts to an Acquittal, becauſe the Detendant being 
charged with the compoſing, writing and making; and being 
found not guilty of the making and compoſing, he is alſo 
found not guilty of the writing, or otherwiſe the Verdict 
is repugnant and void: As to this it may be anſwered, that 
writing is a making, but it is but one ſort of making; ma- 
king is the Gerry and contriving, compoſing and writing are 
the Species of it; then the finding not guilty of all but the 
writing finds him not guilty of any Species of Libel but 
writing; and this Notion of Libel is as old as the Law. Libel- 
ing a private Man is a moral Offence, but when it is againſt 
the Government it tends to the Deſtruction of it; ſo it is in 
the Civil Law, Faft. Inſt. lib. 4. tit. 4. de injuriis; and I 
cite this Authority becauſe Bratton, lib. 3. c. 36. J. 155. 
ſeems to have tranſcribed this Sentence from Juſtiniau, and 
therefore Judgment ought to be for the King. Trrton and 
| Rokcby were of the ſame Opinion as to the ſeveral Points 
relating to the Indictment and Verdict, and cited ſome Caſes 
to prove that the writing a Libel without publiſhing it was 
puniſhable in the Star-Chamber, Hob. 62, 215, 121. Pop. 
139. 12 Co. 35. And after Defendant was fin'd 5% Marks, 
and order'd to appear at the Seſſions at Exeter, and to make 
dubmiſſion in a Form of Words to be preſcribed him; but the 
laſt Day of the Term his Fine was remitted to foo Marks. 


Clayton verſus naſton. 


Iq ton Executor of Milliam Iinterſhall brought Co- sal. ;-;. 
venant againſt Edward Kynaſton, and the Plaintiff Two Decds 
; declared on Articles of Agreement, 10 May 1676, between — Ti 
 Kulligrew Kynaſton and others the King's Players on one not having re. 
Fart, and J/izterſhall on the other; wherein it was jointly and due 
leverally agreed, that if the ſaid /il. Miuterſpall ſhould be be comtrued 
minded to leave off Acting, and give Notice thereof in Wri- Defeazances, 
Ang, Cc. that he ſhould have 5 J. allow'd him every acting Es 
Day, Ge. And if the ſaid Jillian Maiuterſhall ſhould happen 

to die before ſuch Notice in Writing, that then 100 J. ſhould 


be paid to his Executor within fix Months after his Death, 
tice ſhould not be given but in an 

aſſigns for Breach, that Miuterſball 
1.11 55 ... - after 


Provided that ſuch No 
acting Weck. Plaintiff 


— OTE" - —_—_ CT 
oe er —— 4, COU Goa Fo ger — 
* oh — 


* e 2 


ference to each 


. x ee 


OD 


— ny 


I . 8 
2% 


bore 
2 * 


Err —1 — ͤà½?Äꝑ—— 
= . , r — 


7 r ro pr 


— —_ 


* 


222 


— 


"Term. S. Mich. 10 W. III. 165g 


* 


aftor the making of the Indenture aforeſaid died at T. 
7 July 1679, and that the 100 J. was not paid within,“ 
ſix Months after his Death. Defendant pleaded, th: 
the Time of making of the aforeſaid Indenture, ant}. ;. 
denture was made between the ſaid Jinter/ſhall and I 
Killigrew on the one Part, and Edward Kynaſtoy en. 
other Part; whereby it was jointly and feverally 
that if, &c. (ſetting out cerhatim the ſame Covenant. 
Agreements as in the former Indentures) the ſaid X;;... 
ſhould have a Mind to leave off Acting, he ſhould 


ithin tte 


#1 [7 7 


be dil. 


charged from all Debts, Sums of Money, Contract ., 


Promiſes for the Uſe of the Society, or concerning the hm. 
Gc. And then he faith that two Years before the Death d. 
William IWinterſhall he gave Notice, according to the (4. 
venant, of his Intention to leave off Acting, and according 
two Years before Miuterſball's Death left off acting, whercl 
he became diſcharged from the ſaid Covenant, and fon 
paying the 100 J. and prays Judgment: And thereon th: 
Plaintiff demurr'd ; and Holt deliver'd the Judgment of the 
Court, that the Deed pleaded by the Defendant was no D. 
feaſance of the Deed declared on by the Plaintif, becaut. 
both the Deeds were made at one and the ſame Time, |: 
can never be the Intention of the Parties that they ſheul 
defeat cach other, and one Deed has no Reference to the 


other, as is in all thoſe Caſes that have been conſtrued to h. 


Defeaſances; for if Kynaſion by deſiſting ſhail be diſchars'! 


of his Covenant, Viuterſballs Security wou'd be very nu 


diminiſhed, if not totally deſtroyed, and it may be the fun 
Remedy is alſo: For where two are jointly and {evuril.y 
bound in a Bond, Releaſe to one diſcharges the other; vi! 


he ſaid he would not give any Opinion what the Law wou. 


be in ſuch Caſe, in the Caſe of Covenant; but that the jou 
Remedy is deſtroyed is without doubt; and certainly it cou « 
never be the Intent of the Parties that the Deed ſhould “ 
void as ſoon as it was made. But if A. be obliged to 2. ei 
then B. reciting the Obligation covenants to ſave him harm 


leſs abſolutely or upon Contingency, this amounts to an d. 
folute Defeaſance in one Caſe, and after the ContingenC) | 


happens in the other Caſe, to prevent Circuity of Action ay 
here is no Relation between the two Deeds, and the Words 


the Covenant are to be diſcharged and ſaved harmle!s ab- 


ſolutely, or upon a Contingency, Gc. before made, or after 

wards to be made; but no Mention is made of Security ge 

at the ſame Time; befides that, the Intent of the Parties W 

that they ſhould be mutual Securities; and dene of 
- Ser 
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| Peed could not be a Defeaſance of the other; and Judgment, i 
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King verſus Call. 


T FOLT dcliver'd the Opinion of ten of the Judges, who Al popular 


| met at Serjeants Inn upon fome Queſtions /r Stat. PS, 

17 = . That that Statute does not extend to any penal Statutes = 
Offence newly created by any Statute made ſince; fo that _ 21 Joc, | 9 
ſubſequent penal Statutes are not reſtrained thereby. 2. That Gee en 5 


: | + : County where 
no Action of Debt lies on the Statute of 5 El. c. 4. or any the Fact was 


penal Statute by a common Informer in a foreign County, committed. 
Fob by the Statute of 21 Fac. but if the Fact % Mien. 
but is taken away by tne . Ping 3 & L ACT. > An. a Judg- 
was committed in the County where the K. B. ſits, then it ment was in 
may be brought in the K. Bench, but not otherwiſe, and common Pleas 


7 | i | SE | purſuant to 
denied the Caſe of Barnes and Fnghs, 1 Sid. 400, 1 Vent. this Reſoluti: 


i 8, to be Law. | | | 9 Eg | | 3 5 Fl. | ; i 
And per Holt, Rookby and Turton, if a ſubſequent Act 31 pin : 


be made that gives a popular Action, you muſt in Debt lay Hob. 327, ace, 
it in the proper County; and tho the Party go out of the nal. $73 

* 8 | Dey. 3 + ans | | Ss N arti. 405. 
County, you may procecd againſt him by Outlawry. 3 Lev. 71 


| con”. 
Heylin verſus Haſtings. 


5 1 aſſumpſit by an Executor for Goods and Wares Sal. 29. 
I fold and delivered by his Teſtator. Defendant pleads 77092 5 Mod. 425. 
iſ mpfit infra ſex 4nnos, and the Proof on the Trial was, Sk. 47% 
that the Goods were fold and delivered above fix Years be- 
| fore the Action brought, 218. Ammo 1686, after which 
the Plaintift's Teſtator died; and 4770 1695, the Plaintiff 
deliver'd the Defendant a Bill of the ſaid Goods. The De- 
fendant denied that he had them; but ſaid prove it, and I 
- will pay you; and now on this Trial the Plaintiff proved that 
the Defendant had the Goods; and the Queſtion was, Whether 
this might be given in Evidence on this general Declaration, 
and whether this Promiſe brought the Party out of the Sta- 
| tute of Limitation; whereof a Caſe being made and Advice 
had thereon, all the Judges at Serjeants Inn, except Lech- 
ere, as Holt declared, were of Opinion that this ſpecial 
Promiſe of the Defendant amounted to a Waiver of the Statute - 
_ ot Limitations, and that this Matter might well be given in 
Evidence on this general Declaration: And that Proof of the 
Delivery of the Goods was to be made on the Trial in this 
5 Action, 


i 


Service for a 


— «© bas. oo in 
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Action, it being no more than if he had aid (if I ] 
Goods I will pay for them). Holt likewiſe declared, 


Jad the 
that 2 


the Judges were of Opinion, that a bare Acknowledomy,..; 


©0t 


the Debt does not amount to a new Promiſe, but ij p, 
dence of a new Promiſe; which Rookby compared to 15 
Caſe of Trover and Converſion, where Demand and Re 
fuſal is Evidence of a Converſion, but not a Coy; 


it{clf, 


King verſus Duncomb. 


Jury can't be THE Attorney General moved for Leave to amend ;- 
_ ſtruck by the 


boy ron. Information againſt Dxncomb, wherein the Name at 
pital Caſes. à Commiſſioner of Exciſe was miſtaken ; and granted: 4; 
. that the Maſter might ſtrike a Jury by Conſent, which e 
_ alſo granted, being only a Caſe of Miſdemeanor ; but 1: 
in capital Caſes, for then the Priſoner would loſe his Ch: 
lenges; and it was never askd to replead upon mending l. 
formation: In Caſe of Mifdemeanor the Coroner returns 
torty eight, but not in capital Caſes. 5 


: Bridget Baily's Cale. 


Service for one TY Ridget Baily, before the 25th of March 1695, was {- 


entire Year 


vin Yor D tled Inhabitant in the Pariſh of Ozvertoz: in Hamfplhire; 


ferent Con- and then about the ſaid 25th of March ſhe contracted with 
ud, agood 70/77 Or preood of Steveuton for 20 f. to ſerve him from the 
Year. ſaid 25th of March to Michaelmas following, which fic 
accordingly did; and then ſhe made a new Contract wit. 

kim to ferve him for a longer Time, by Virtue of which fic 

ſerved him for a longer Time, from Michaclinas till pri 
following; and it was held that tho' there was not an «tits 
Contract for a Twelvemonth, yet there being a Service tor © 

I welvemonth it gained her a Settlement, according to tt 

9th VV. 3. C. 30. ” | | 3 Co no | 


Anonymus. 


judgment n I was moved for Leave to file an Information again tie 


in nature ofa J Mayor and Common Council of Hertford in the Na" 


Du nearrante of Sir Sammel Afhtree, to know by what Warrant the) ad 


only final if 


again the mitted Foreigners and Strangers to the Freedom of tte 


Defendant 4 | | Tow, 
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Ton n,alledging that this was no 040 warranto in the Name 
or at the Proſecution of the King, but only a Method to try 
4 Richt, whether the Mayor and Common Council could, 
contrary to the expreſs Words of the Charter, as it appcar'd, 
admit thoſe to the F reedom of the Toun who were Strangers, 
and not Inhabitants therein, and produced four or five Pre- 
ecdcnts in the Time of King Charles 1. and after ſeveral Mo- 
"tions the Court gave Leave to file an Information, becauſe 
the injurd Freemen of the Town could have no other way 

to remedy themſelves, or to try their Right. In this Caſe 
it ſaid that a 2yo warranto was in the Nature of a Writ ot 
Right, to which the Detendant can have no Plea but to 
jultityv or diſclaim, and can't plead Not guilty; and that 
Audement both for and againſt the King is final. But the 
ſudement in an Information in Nature of Ono warranto, if 
againſt the Defendant, is final, but not if againſt the King; 
and that in this Caſe the Right is in the Corporation, and the 
Þxccution only in the Mayor and Aldermen, F. 1 Sid. 86. 9 
(o. 28. 4. 2 Ii. 282. | | 


Coot verſus Lynch. 
TUdgment was given for the Plaintiff in Ireland, and Coſts Sal. 321. 
I were taxed, and Error was brought in the King's Bench Cath. 460. | 
= 4 | „ . | 1 Mod. 421. 
here, and Judgment afhrmid, and Coſts tax d; and after Er— Fer Todo: 
cor brought in Parliament here, and Judgment affirm'd, and ment affirm'd 
Capias fued againſt tne Defendant for all the Coſts given r #0 | 
here; and after ſeveral Arguments and Conſideration of the ies of Kala, 
Court Execution was ſet aſide; for it was ſaid per Holt Execution 
that in this Caſe one could not have Capias in any County of wat be ,. 
England, becauſe the Cauſe of Action ariſes in Ireland, and e 888 
there the Venue is laid, and therefore the original Capias 
ought to iſſue in Iclaud, but no Capias could iſſue out of 
the K. J. in Ireland, and ideo not here; neither an original 
_ Capias, nor Teſt ; but the Method is to iſſue out a Writ re- 
citing all the Proceedings here, directed to the C. I. of the 
K. V. in Ireland, and there Execution ſhall be ſucd out for 
all, (tor tho the Judgment be affirmed here, yet the Law 
ſuppoſes the Party commorant in Treland,) for the Coſts are 5 
but accefiory to the Judgment; and ſuch Mandatory Writ N N 
determines the Writ of Error here, and reſtores the Cauſe in Pillen &. 
Ireland: And it was alſo C: 
Record which come 
Icript, but when it 


ud per Holt, that it is the true Walcott. 


s here out ot Treland, and not the Tran— gr Ebb 
and not conta. 


— 


comes here it is the true Record, 
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before, and that which is in 17 ceaſes e 
And fo it is of a Record of C. B. that comes hither by "a 
of Error, 9 


Ring verſus Fell Keeper of Newrate, 


_ 3 EL was indicted for the Eſcape of Berkenhend, yi. 
| IO 14. | . * a 0 9 RENE ; 1 
e was committed for High Treaſon in conſpiring the Dot 


Eſcape ofa of the King: Upon Not guilty pleaded, and Verdict again}, | 

7 Defendant, it was moved in Arreſt of Judgment, that te 

ala pradtiae, Indictment was only that Fell ſuffer'd B. to eſcape, being“ 

il, not duns his Cuſtody pro dla proditione preditt. and did not thy, 

mited for he was committed for High Treaſon to the Cuſtody of th, 

Defendant ; and for this Exception Judgment was arr 

for it was faid by Holt that he might be in Cuſtody {1 

Debt, Riot, Gc. and another might go before a Secretary c 

State or Juſtice of Peace, and ſwear High Treaſon again 

him, in that Caſe he is in Cuſtody of Fell charged with 

High "Treaſon ; but becauſe he was not committed to I. { 

High Treaſon, he ſhall not anſwer for his Eſcape as for i: 

i:icape of one committed for High Treaſon ; the Precedunt, 

are cnjus ox carnſa commiſſus fuit. Another Objection was 

that it was faid that B. was committed Prijone de News: 

ſub Cuſtodia Vice whereby it did not appear that he was con- 

mitted to the Cuſtody of F. and that to ſay he was commit 

ted Priſong was inſenſible, for he cannot be committ-«to 2 

Ante 75. ac”. Place but to a Perſon, Gc. As to the firſt Part of the Ohe 

tion it was held well enough; for if B. be committed to th 

Sheriff, and the Gaoler lets him eſcape, the Gaoler is liabe, 

and tho' ſome Doubt has been made whether the Sheriff“ 

liable in ſuch Caſe, yet per Holt without doubt he is, for 

the 14 Ed. 3. c. 10. the Sheriff is to put in ſuch Keepers for 

Ante -:, Whom he will anſwer; and the 19 H. 7. c. 10. which reltor 

4, the Gaols to the Sheriff, ſays that he ſhall be an{iweravit 

for the Eſcapes where the Gaol belongs to him. As to the 

other Part of the Objection, Holt ſaid that commiſſ: Ji 

| Priſons, or Turri London, was good; and ſo were e 

Precedents. But for the firſt Objection Judgment was . 
leſted. 


ee 
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7 King verſus Fell. 


other Indictment was againſt him for the Bſcope of $f a Peron 

one ra convicted of a Miſdemeanor for attempting oor” a fs 

t counterfeit Chequer Bills; and after Judgment that he (1.4; 

ſhould ſtand in the Pillory, the Sheriff out of J avour delay d retaken befor 
the Execution beyond the uſual Lime, and in that Time er N 
7 efea ped; and on the Indictment Feli being found guilty he fall not be 

was now in Court to be find. Holt In this Cafe the Sheriff N tor 

bucht to be profecuted and fined grievouſly, for the Judgment“ e 
ought to be executed in convenient Jime, and the Sheriff 's 

refpiting it is an Aﬀtront to the Juſtice of the Nation; but 

however that is no Excuſe to Fell. If here Fell had retaken 


the Malefactor before an Indictment found againit him for vide 3 co. 
the Eſcape, he ought not after to de troubled for the Eſcape ; 526. Simite 
and he was fin'd 40 Marks. 


urd verſus Everard. Hill. 7 14 3. rot. 718. 


N Replevin the Defendant avow'd as Bailiff to Carina and . 
| N 5 | Ss Salk. 390, 

{| Flizabeth Cromwell, for that Sir Robert Carr was ſeized Comb: 329. 
in Pee of the Place where, Gc. and being fo ſeiz'd, granted an 5 Mod 25. 


; | h | ei 727. qually to be 
Annuity or Annual Rent of 100 J. to Carina, Elizabeth, Aune, x w. 


h 147 | 55 FM ** 3 devided will 
Mary and Iſther Cromeaelt, during their Lives, and the Life not make a 


of the Survivor, to be equally divided between them, s. Lenanc) in 
20 J. for each of them during their Lives, and after the * Deel: as i 
Death of the firſt of them, that her Part ſhould be equally does in a Wil 
_ divided among the Survivors; and then follows the ſame 
| Limitation, if the ſecond and third die; but when it comes to 
the two laſt there is no Limitation of the Survivorſhip be- 
tween them. That Car. and Hl. were the two Survivors, 
and tor Rent Arrear, as Bailift to them, the Defendant avows, 
Ge. and the Plaintiff in Bar of the Avowry pleads, that by 
an Act ot Parliament all Conveyances made by Sir A. Carr, 
made before April 1630, were made void; and that this 
Conveyance was ſuch, and upon Iſſue join'd Verdict was for 
the Avowant: And it was moved in Arreſt of Judgment, 
that the Avowry was ill, becauſe by the Grant the Grantees 
were Fenants in common of this Kent, and therefore could 
not join in the Avoivry, but ſhould avow ſeverally; and it 
was acudg'd per Curiau, that they were Jointenants; for 


When 5 TEE 3 | . 2 
vacn dir Robert Carr had granted an Annuity to five, the 
Words 
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228 Term. S. Mich. Io W. III. 169 
Words equally to be divided ſhall not make e 
pode Aich. common in a Deed, and the Limitation of 20% apices ; 
17.3, only by way of Diſtribution, and not ſevering the Graz... 
Eicker verſus they compared it to Knight's Caſe, 5 Co. 55, where t; 
W1ggs. held that the Rent iſſues out of the Entierty, and the 
10 J. for one, (5c. was only an Indication of the ſcyerg, 
lues and Rates of the Land demis'd; for when the Cra. 


had granted one Rent of 100 J. to five, it is repugnant a. | 


to make it a ſeveral Rent of 20 J. apiece ; as if one ©... 


two Acres to two, habendum one Acre to one, and the ©... 


Quoted in this Acre to the other, 1 I. 169. b. Rent granted to two Con. 


5 5203 holders by a third, of 20 /. vg. 10 J. to one, and 19%, 
2 Ro. Abr. the other, makes it not a Tenancy in common; ſq hene 
90 Nee "i Limitation of 20 J. to each makes it not a Tenancy in com. 
180. 1 Cr.74, mon; vide Ilob. 173. and if it were a Tenancy in commit 
Dy. 361, the Avowry of cach of them ſhould be pro quinta paste. 
. 100 I. and not for 201. and Judgment was given for i. 
Avowant. | , -— 


Attorney General verſus Buckley, in Scac 


In ene N Information in the Exchequer by Attorney Generil Þ 
LION, where | a 8 . f 1 gg. , | 
iter Verde £ X Againſt Defendant, and a Verdict was given againſt th 


the Defendant Defendant; after Verdict, and before the Day in Bank, the 
Ges before the Defendant dies; and Queſtion was, if this Information were 


Day in Bank, -;x-. N 
355 dien. within the Statute 17 Ca. 2. c. 8. which enacts, that in al 


 tinued. Actions real and perſonal, or mixt, the Death of either Part; 


between Verdict and Judgment ſhall not be alledg'd for Er 


ror, fo as ſuch Judgment be entered within two Toms 


after ſuch Verdict; and upon ſolemn Argument by Je 
Pocwis and Hatſell ( Lechmere abſent) it was held that a 
Information was not within the Word Action, nor the N 
within the Word Party; and that it was never faid the Had, 


but the Demiſe of the King; and adjudg'd that the Intorms: 


tion ſhould be diſcontinued. 
Lee verſus Daniel. 


belongs to the Ordinary, and ſo of Scats in a Ch., 


Diſpoſal of | P FER Holt, the Diſpoſal of Seats in the Mother Chur 


Seats in the 
Church be- 


longs to the Eaſe belonging to the Mother Church; and to know e 
ordinary. it be a Church or not, is by knowing whether it ha, 5 


p . 
oa 233, fiſterium et Sepulturam, = 
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k Per Holt, a Record of a Judgment is defeaſible by Bond Defeaſanee 
or Deed. 


King verſus Lewis. 
| 155 . indictment, 
I Indictment wanted the Words i Com, and upon Mo- G e 
tion Court would not amend it, but ſecs upon an In- mended, aire» 


formation. Note; it is Matter of Subſtance. il Informa- 


In Communi Banco. 


| HE Caſe, as Treby, Ch. J. open'd it in his Argument, Journeys Ac- 
| T which I only heard, the reſt having argued before I comprs will 
came, was thus: Fo | Ex! xecutor, on 
An M umpſit brought by an Executor, upon a Promiſe to Abatement of 
his Teſtator ; upon 2072 aſſumpſit infra ſex 4nnos pleaded, the — Teſtator's 
Plaintiff replied, that his Teſtator took out a Writ againſt 
the Defendant within the ſix Years, and died during the 
Pleader, making him his Executor: And that he brought 
this Writ per dietas computatas; to which the Defendant de- 
murr'd. And he held with his Brothers, that this Writ did 
not lie for an Executor upon Abatement of his Teſtator's 
Writ; and the Nature of this Writ is to recontinue a former 
- Writ, with this Addition, that it may be amended for falſe 
| Latin, or the like. Cotton's Ab. 34 Ed. z. It muſt be the ſame 
| Plaintiff that brings it, and zdeo lies not for an Executor, Ad- 
miniſtrator, or Heir. Raſtal's Entries 417, 107, 108. C. El. 174. 
Court was of Opinion it would not lie; yet there were frequent 
Occaſions for Executor and Heirs to revive their Anceſtors, 
Sc. Writs, and yet we find no Inſtance of it; and then Little- 
tous Argument will hold, Zenkenſor, f. 3. pla. 7. 6 Co. 10. 

7 Ed. 4 Mark Ocles Caſe Br. Journey, Accompt 33. 
Kels. 411. 1 Vent. 235. NN» 
Ob. There is no Caſe where the Act of God or of Law 

| ſhall take away a Man's Right, . 
Anſwer. But there are many; before the Statute de boni, 
ſportat', in all Caſes where Damages only were to be re- 
coverd, the Executor was without Remedy; and a Pawn is 
not redeemable after Death of the Party that did Pawn. 
is murder, and the next Heir brings his Appeal, and dies, 
the Appeal is gone for ever. 27 H. 6. 64, 65. 14 H. 6. 7. In 

Journeys Accompts you ſhall never change your Count; and 
Wen. th 
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not lie for the 
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the old Way of Journeys Accompts was to pray a ney W. 
and then 88 proceed 45 the Conner Rail ; * IS iter kt 
diet. 1 Rol. Ab. 590. If by the Cuſtom a Copyholde: Ko 
only make a Leaſe for one Year, and he is licenſed to It, 
for ninety-nine Years; and it was doubted whether he coul 
aſſign his Licenſe, or make an Under-Leaſe; and held , 
might; becauſe the Lord's Intereſt was bound for ninety. 
Years. I” 


_y 


Per Holt: He that has Power to ſell, has Power to ;.. | | 


ceive the Money; for if a Man give Power to his Serre 
to ſell his Horſe, he impliedly gives him Power to rej, 
the Money; and Payment to ſuch Servant is Payment! 
the Owner. 15 


Bidolph and Bruce. 


Admiraley. Rohibition 2 Cauſe was granted to Court of Adm. 

| ralty for Libelling there for Seamen's Wages; it appear 

ing on the Libel, that the Service was all in the Rite. 
Thames. © 


On Capias, Holt: Sheriff has no Power to receive Money from tl: 
ems Seng Defendant upon a Capias, for his Buſineſs is only to execute 
dene the Mo. his Writ; and if in ſuch Caſe a Defendant paid the Sher, 
ney. and he after become inſolvent, and do not pay the Plaintit, 
ſuch Payment ſhall not excuſe the Defendant; and if She- 
rift ſuffer one in Execution to efcape, Plaintiff has his Elec. 
tion to ſue the Sheriff upon an Eſcape, or elſe the Defer- 
dant; but he cannot have a Capias againſt the Defendant 
without a Sci fa. 1 N 


It was moved to diſcontinue a former Action pleaded in 
Abatcment of a ſubſequent one, upon Suggeſtion that tic 
Attorney in the former Action was not to be found. Il 
would not allow it ; but bid them plead N fiel record, 
and that Defendant would find their Attorney for them 
And held, that one could not plead twice in Abatement. 

4 0 | 


Cont F 
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Coxeter and Parſon. 
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E was libell'd againſt in the Spiritual Court for Cal- Salk. 692. 
ling a Clergyman a Blockhead, and that he wonger'd Words. 

2 Biſhop would hold his Hand over him, and that he de- to Spiritual 
ſerved to have his Gown pulled about his Ears; and Pro- Court on Suic 
hibition moved for, and 2 Kol. Ab. 295, 296. was cited; and linge for Car 
Holt ſaid he had known a Prohibition denied to ſtay Suit = 8" 5 fl 
for Calling a Parſon a Knave ; but here they cannot puniſh 4 
one in the Spiritual Court for being a Blockhead ; and to Ante p. 104. 
call a Juſtice of Peace a Fool, a Blockhead, and a Buffle- 


headed Juſtice, not actionable ; and Prohibition granted. 


At a Trial at Bar, an Anſwer in Chancery, tho' not Anſyer in 


| a þ SE | ancery filed 
ſworn, was given in Evidence; becauſe it was proved to in the Six 


have been filed in the Six Clerks Office, 8 Office, 
| e | ; | Eds - - EVIGEnce. - 


If a Declaration be delivered the Day before the laſt On Declara- 


3 ao. EY. tion delivered 
Day of a Term, the Defendant has two Days in the next the Day de. 


'Term to put in an Anſwer; for he ought to have four fore Fro laſt 
Days in Term. Per Cur. 5 R 
| h | two Days in next Term to anſwer. 


Hot: In all Actions upon a penal Statute common Bail In ar on 
ſuffices; but when a Writ is ſpecial, there cannot be com- Femme Bail 


mon Bail, without Summoning before a Judge. ſuffices. 


pon a Sci fac quare execntio uon, the Plaintiff in Vide potte | 
_ Error may aſſign Error; but if he do not, the Judgment e 
is only, that Execution be awarded, and not that Judgment Foot v. Crea- 
5 be affirmed. . . | | | mer. | 


lt was ſaid by Sir Sam. 4/htrec, that Indictments for Per- Indigments, 
jury, Forgery Maintenance, were never quaſhed on Motion, fans. Torts 
but Party is always put to plead to them; but as to Riots, Montes. 
or other Offences of a publick Nature, the Court indeed is Poſtea in this 


very tender of quaſhing them; yet they do it daily, if they Ke” lle. 
ind it for a frivolous Matter. N 1 
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Viſitation be 
longs to the 
Founder and 


* * A 
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| Coot and Berty. 
N Dower, Defendant pleaded Elopement in the i. 
4 Wife replied, that her Husband had bargained and fol; 
her to the Adulterer; and held bad; and Licence by Hu. 

band to Wife, to lie with another Man, cannot be plea; 
in Bar to an Action of Treſpaſs by Husband ; nor tat nc | 
was a notorious lewd Woman; but theſe Matters may |, | 
given in Mitigation of Damages. 


Anonymus. 


N the Argument of a Mandamus to a College at O 
1 Serjeant J/right ſaid, that upon a Return to a Mandi 
mus they never make a Profert in Cur; becauſe the Pary 
has never Oyer, or any Plea to make to it; and that it! 
a Rule in Corporations, ub! ma;or pars ibi totum ; and thi 
the Maſter muſt be named in all corporate Acts; because 
without him nothing can be done, but that his Vote is in- 
cluded in that of the Majority. If a Man by Will giv 
Lands to a College already founded, with Charge to tak: 
in more into the Corporation; that cannot be but by Sur 
render of the former Charter and taking a new one; for 
Corporations cannot be at this Day but by Charter ; befor. 
the Statute of 13 El. they might take a new Charter, and 
that had been a Surrender of their old one: But I am atrail 
they cannot do it without an Act of Parliament, becaul: 
it is a Kind of Alienation; for it is a Giving a Part of the 
Right of the firſt Members away, 
Holt. The Corporation is by Name of Maſter, Fellows 
and Scholars; and they are as it were the Common Cout- 
cil of the College; and tho the King made the Corporatio!, 
yet the Founder has Power to diſpoſe and order it as be 
thinks fit. And I take this to be altogether a Lay Cor 
poration, and then the Viſitation belongs to the Found: 
and his Heirs ; and if he dies without Heir, 1 take the Vi! 
tation ſhall go to the King; of which vide 5 Ed. 4. $119 
de Moriford's Caſe; and this is my private Opinion; and whe 
ther the Right of Viſitation ſhould Eſcheat was a Pit 
which divided the Court in Dr. Patrick's Caſe ; and then 
is a great Diverſity between Abbot and Convent, and M. 


ſter and Fellows, Mayor and Commonalty, Ce. 122 
4 | l 
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% >iſe of Abbot and Convent, there muſt be the major Part, Abbot and 


5 


8 


233 


and the Abbot beſides; and the Reaſon is, becauſe the Ab- Convent diffe- 


f | | the : rent from Ma- 
bot only acts n conſenſn of the major Part of the reſt; ger a Fel. 


but in Caſe of Maſter and Fellows, Gc. the Maſter himſelf tows. 
js but Part of the acting Part, and he is one of the Grantors 
"juſt as the reſt, If it be a Donative, and a private Corporation, 
*tho' it be Spiritual, I am of Opinion the Viſitation belongs 
to the Founder, tho' he does not by expreſs Words reſerve 
it to himſelf; for is ſhould it of common Right belong 
to the Ordinary. And whether the King may grant the In- 
*heritance of a Viſitation may be a Queſtion ; for it may be 
"(aid to be privy to his Perſon ; but without Doubt he may 
grant to whom he pleaſes to be Viſitor for a Time. 


Jacob verſus Dallow. 


Ol was in Spiritual Court concerning the Right of a alk. 551. 


Seat in a Church; and ſuggeſted for a Prohibition, that; Mod. 436. 


Right of Seat in a Church was Temporal Matter, deter- OS 
minable at Common Law. But Czr': If you would pre- a Seat in a 
| ſcribe to a Right againſt the Ordinary, you muſt ſhew a 3 tis 
Uſage to repair the Seat; but in an Action on the Caſe for hy Poſſeſie 


T lay Poſſeſſion. 


Diſturbance, you need only lay Poſſeſſion againſt any other Ante p. 228. 
Diſturber; and of common Right, the Diſpoſal of Seats in 3; 


a Parochial Church belongs to the Ordinary. 2 Bulſt. Ma 


2 Mod. 283. 
Iz Lev: 4. 


and Gilbert. Hob. 69. Boothby and Baily was held other- TW Ray. 5 2. 
wiſe in this Court, in Buxton and Baker's Caſe, upon Di- , on? 


verſity between Action upon Caſe and Prohibition. 


2 Jen. 44 


Sack and Spicer. 


| Reſpaſs againſt ten, two of them make Default, and New Trial re- 


Evidence, and a Writ of Enquiry of Damages againſt the 
two was executed; 


the itte | | 76. . fuſed, where 
reſt acquitted by a Verdict, certified to be againſt Mn where 
quiry had 


nied fer Cur; becauſe Plaintiff had Damages and Coſts a- *8nt fome- 
 gainſt two; and Holt ſaid, the Jury ought not to be allowed | 


to ſever the Dama 
and 


ges; and that in Action againſt twelve, 
two of them make Default, and the reſt acquitted a- 


_ gamſt Evidence; yet there ought to be no new Trial, be- 


| Cauſe there wer 
againſt two, an 
Is found guilty 


e Coſts once recovered, If Treſpaſs brought 
d one of them makes Default, and the other 
and Damages be againſt him; and then the 
O O o other 


and a new Trial moved for, and de- been executed 
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other comes in, and a Declaration is againſt him, wih, 
 Simul cum, and Damages againſt him too, being fon 
guilty, and the two Poſtea's arc return'd, here the Plan 
may chuſe de meliorib damms; but here he ſhould he 
enter d a Non prof. againſt theſe two; tho' even ſo, 1 dl. 
not warrant him a new Trial. 5 


An Indiqment for common Nuſance is never qyzj, 
upon Motion. ; 


If Declaration be delivered before Craſtin omimaruy. the 
Plea muſt be put in before Eſſoin-Day of next Ten, 


Petit Seſſions, not Seſſions for making an Order Concerning 
the Poor. e 


Ring verſus Camberwell. 


E FORE the Statute of 4 & 5 V. & M. forty D 
Service made a Settlement, and then an A& comes and 
ſays, be it declared, that no Service leſs than a Ter hal 
make a Settlement; that Word declared ſhall not make : 
Retroſpect to avoid a prior Judgment upon the forme 


Statute. 
— verſus Palmer. 
Award. A Submiſhon to Award was of all Matters in Contro 
_ Made by Rule verſy, by Rule of Court; and Award made, that 
of Court, that 


Money ſhould much Money ſhould be paid of one Side, and nothing e. 
be paid on one awarded of the other Side; and moved to ſet it aſide, 
5 thin _ da being an Award only ex parte. Holt: The common Ex. 
Ede : 2 a | 1 

on the other; Ceptions againſt an Award will not hold here, it being 4! 
Court will not Award, upon Submiſſion by Rule of Court; for tho ther 
3 4 * be no Releaſe awarded of one Side, yet the Submiſſion 
| Releaſe be of all Matters in Controverſy ; and we will not graut # 
bender d. Attachment before they tender a Releaſe; for if one cf 

do have Aid of the Court, he ſhall do that which ' 
and equitable before he has it. 


4 | INS Dy 
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wats 
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Pratt moved to quaſh an Indictment taken before Juſtices Vide tone» | 
of b for that it was only Juſticiar ad pa ithout Indemem 
of Peace; for tha it y C Ppacem, wi Out Indictment 

Conſervand afſignat'; but refuſed; for Court ſaid, tho it quaſhed for 


were an old Exception, yet they did not like it. che fame EA 


ception. 


Per Holt: If Writ be returnable this Term; and does not b 

© come in till the next, it ought to be filed of the Term 

| whereof it is returnable. Note; The ſame Thing was 
ruled by him Mich. 4 Ann. 


Clerk verſus Butler. 


 T NEfendant came  defendit vim & injuriam quando, Miſnomer not 
F (FC. and then would plead Miſnomer ; and aid, he to be pleaded 
could not plead that, or to the Juriſdiction of the Court, 1 
after pleading Defendit vim Ginjuriam; for that he had 
admitted himſelf by that Name. Brozwnl. 203. 204. Co. 


Ext. 122. Raſt. 146, 107. Cur ado. 


Jenniſon and Ellis. 


FPON Writ of Error, Want of Original aſſigned, and Original Va- 
LA one certified varying from the Declaration; and Holt riant. 

| ſaid, let Variance be ever ſo great, yet ſince it is ſo certi- 

- fied, it ſhall be taken for the Original in this Action. 


King verſus Moor. 


HE was indicted for ſuffering Bone-lace Makers to ſet On ſubmitting 
11 up their Goods upon Stalls within his Yard, and ta- 2 * Fine, the 
king fo much a Piece from them for it; it was ſaid to be a DT os 
Setting up a Market, and that a Ono Warranto would lie; for Trial to 

and by Conſequence an Indictment for the Uſer ; and here be diſcharged. 
he pleaded guilty, and ſubmitted to a Fine; and hercupon, 

tho he had entered into a Recognizance to try it, his Re- 
cognizance was diſcharged, TEE 


5 rw Holt: One may Libel in the Spiritual Court for Tie. 
Tithe 


Sheay 


of Rakings of Corn, if it never was gathered into 
es; but. ſecus after Corn has been gathered into 
5 | Sheaves, 
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85 9 5 Þ F 
Sheaves, and there was no Fraud in the Gathering, ... 


Prohibition would lie. 


x Jo. 139. | | | 

1 Der Holt - If one ſurrenders in Diſcharge of Bail, beſyr 
Dom' Rex Recognizance forfeited, he need not give Notice t, th 
v. Lov. Plaintiff, but it may be pleaded to the Sci far againg , 


Bail be W | 
ſurrende d Bail; but where a Captas is gone, and a Non eff 2 


without No- returned, whereby he forfeits his Recognizance ; if he Won 1 
tice, befc * . "WR , 
 Recopnizance Ask ® Favour of the Court, he ought to give Notice. | 
forfeited. | 3 : 3 h 1 

Holt: It is a Quere if a Parſon may demiſe all his . £ 
ving ; becauſe it may amount to Non: reſidencec. 4 
Dee: 'T be Cuſtos Brevinm, upon a Certiorari direc, 'T 
Gc. has no Power to certify any Original, but ſuch as e? 
of that Term of which the Placita are. | 
Anonymus. FF © 
Prohibitton I IB EL was in the Spiritual Court for Calling a Wo. 
ater inen I man / hore, and ſaying that ſhe kept a Hatoch.- une 


Term,Grimes and after Sentence Prohibition was moved for; and urge 
„ Lorel; contra, that they ſhould have alledged below, that the 
. Words were ſpoke at one and the fame Time, and ther 
they might be prohibited; but now that they have Jug 
diction below for Calling a Woman Ihore, and that was 
all they gave Sentence for; they would not grant a Prohi 
bition. Lg 


Lug verſus Lug. 


Will of perſo- IT was decreed by the Delegates, of which Treb) Cl. 


nal Eſtate | = 
wa e of the Common Bench was one, That where I. had mac 


Marriage à Will, and by it deviſed all his perſonal Eſtate to B. and 


preſum'd to be C. and after 4. marries D. by whom he had ſeveral Chi 
revoked by it. 


Sal. 592. S. C. dren, and dies, without taking any Notice of this Will; 


1 Tag 242. that this Marriage of 4. with D. amounts to a Revocatio! 
ide 2 Vern. 


104, 148. 


of this Will; but that it is only a preſumptive Revocation; 
and therefore if by any Expreſſion, or other Means, i had 
appeared that the Intent of it was, that it ſhould continue 
in Force, the Marriage had not been a Revocation ; and 
the Sentence given in the Spiritual Court was ang 
5 - | : = iſ 


A 9 al 
X 46 
8 "0 


Py _ _—_— — * JT * 
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1 Biſhop of St. Davids verſus Lucy. 
> | 2 . . 2 r ? +7. 
| I UCYT promoted a Suit ex officio before the Archbiſhop Bimop cited io | 
of Canterbury, againſt the Biſhop of St. Davids, upon 1 : 
ſeveral Articles for Simony, and other Oftences; the Biſhop hop himſelf. 
put in his Anſwer; and Proofs being made for the Promo- Salk. 134. 
ter, the Biſhop appealed upon a Gravaen to the Delegates ; Gerth. 48+. 
and pending the Appeal, moved for a Prohibition, on Sug- 
geſtion, that the Matters contained in the Articles were of 
"Temporal Conuſance ; and 1/7, It was urged for a Prohibi- 
tion, that it did not appear that the Biſhop of S. Davids 
was cited to appear in any Court, of which the Law took 
Notice; for the Citation is to appear before the Archbiſhop 
of Canterbury, or his Vicar General, in his Hall at Lambeth 
Houſe, to anſwer, Gr. which is not a Court of which the 
Law takes Notice; for the Archbiſhop having the ſame 
Power over his Suffragans, that every Biſhop has over the 
Clergy of his Dioceſe; and no Biſhop can cite any of his 
_ Clergy before him, but in his Court; therefore the Citation 
here ought to have been to appear in the Arches, or ſome 
other Court of the Archbiſhop. But it was anſwered, that 
_ doubtleſs the Archbiſhop had Juriſdiction over all the Cler- | 
y within his Province; and cited the Caſe of Dr. Hood s i 


Biſhop of Litchfield and Coventry, 1687. that was ſuſpended 5 1 
by Archbiſhop Sarcrof? for Dilapidations, and the Profits of | b 
bus Biſhoprick were ſequeſter d, and the Epiſcopal Palace : 
| built out of them; and Holt ſaid, that to admit this Archbiſhop : ] 
| Point of Juriſdiction to be diſputed, was to diſpute Funda- _— ol | 
mentals. For the Archbiſhop had without Doubt Provin- Juriſdiction 
dial Juriſdiction over his Suffragan . Biſhops, which he may over Suffragan 

- exerciſe in what Place of his Province he pleaſes ; for it P99 u 


. . 5 What Part of 
s not material to be in the Arches, any more than in any Province he 


other Place; for the Arches is only a Peculiar, conſiſting of pleaſes. 
twelve Pariſhes within London, exempt from the Biſhop of 
| London, and that is properly the Arches; and tho' the Pro- 
_ vincial and Metropolitan Juriſdiction be exerciſed there alſo, 
Jet it may be exerciſed elſewhere : For the Citation is to 
appear before the Archbiſhop, or his Vicar General, who is 
an Officer the Law takes Notice of; for the Vicar General 
in the Province is the ſame as the Chancellor in a parti- 
cular Dioceſe; and the Dean of the Arches is alfo a Vicar 
General of the Archbiſhop over all his Province; and acts 
n the Arches ſometimes as Vicar General, ſometimes as 


14 2 8 nn 
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Dean of the Arches. Then it was cbjected, that the y1, 
ters contained in the Articles were of Temporal Conufre, 
The firſt whereof was, that the Biſhop, being Wand 
of the Rectory of Burrough Green in Cambridgeſtirs 5 
the Dioceſe of Ely, covenanted with William Brooks f. 
200 l. to make him his Curate, and to reſign the Rego 
to him on Requeſt; and it was argued, that this Conte 
was made as Incumbent of Burrongh Green, and not as " 
ſhop of St. Davids; and therefore ought to be ſucd 5 
it in the Conſiſtory Court of Fly, and not per ai 1, 
fore Archbiſhop, in Caſe this were admitted to be $i 
2dly, That there is no Matter alledged in this Article thi 
amounts to Simony; for the Bond to reſign Was never 8 
cuted, and therefore is not within the Statute of Z/;>, , 
which it was anſwered, that if the Biſhop makes a Sime 
niacal Contract, it is a Perſonal Offence in him, and avi. 
the Duty of a Biſhop; and puniſhable by the Metropolitcn 
by Eccleſiaſtical Cenſures: But if the Archbiſhop proceed 
againſt the Biſhop to deprive him of his Benefice of Big 
Green, the Objection might have held; and of that Opirica 
was the whole Court. And as to the ſecond Objection, t 
was anſwered, that this is a Simoniacal Contract, and Dy: 
niſhable by Eccleſiaſtical Cenſures; and properly ſo bees 
the Statute of Elig. by Spiritual Law; then if the Fact be 
Simony, it is conuſable in the Spiritual Court, as it was be. 
fore the Statute, the Buying of Criſme, or any Thing t 
ad ſpiritualia pertinet, is Simony; but the Common Li 
takes no Notice of any Simony but what the Statute mcr- 
tions; which has not defin'd Simony in ſuch a Manner, es 
to ſay what ſhall be Simony, and what not, by the Spiritual 
Law. And if the Archbiſhop, Gc. ſhall adjudge that to by 
Simony, which is not ſo, it is good Cauſe of an Appeal, 
but not of a Prohibition; quod fait ſimiliter conceſ” jt 
Cur; and Holt ſaid, that Simony is ſuch an Offence by the 
Canon Law, as incurs Deprivation ; and the Common Las 
does not take Notice of it to puniſh it; there is not the N ord 
Simony in the Statute of El. but only Buying and Selling; 
and it would be very unjuſt, if Eccleſiaſtical Perſons oft 
againſt their Eccleſiaſtical Duty, in ſuch Inſtances 4s tl: 
K. B. cannot take Notice of, that we ſhould prohibit the 


MM: he. 
Mon 5. 


Convocation, to puniſh them according to their Law. The Clergy at 
wich Conſent obliged to obey Laws which Laymen are not; for a © 


of the King, 
may make 


Canons to bind 


vocation, with Conſent of King, may make Canons to bind 
the Clergy ; and the Diſobeying them is Cauſe of Depri 


 theClergy. vation; and ſo were the Canons of 1603. and Simon) . 
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*detin'd to be Srudioſa coluntas emendi aut vendendi Spiri- 
"tualia aut Spiritualibus annexa. 3 Cr. 789. Mo. 779. and that 
a Contract might be good at Common Law, and yet be Si- 
mony. Then the Biſhop's Counſel urged againſt the Article 
for taking exceſſive Fees for Inſtitution, Conferring of Or- 
ders and Procurations; that theſe were Extortions puniſh- 
able by Indictment. But per Curiam it was ſaid, that of CatonLawre- 
Common Right, and by Canon Law, no Parſon could take near 
any Thing for Chriſtnings, Burials, Viſiting the Sick, Ge. es Vary 
but by Cuſtom they have been allowed to take ſomething ; viſit their Di. 
and Procurations are only ſuable in the Spiritual Court, **Eperechia- 


fim; and this 


and a meer Spiritual Duty. For theſe Things Parſons were was at the 


"obliged to do ex officio gratis, and taking Money for them Charge of In. 


was Simony, and now taking more than Uſage allowed bat bea“ 


will be ſo ſtill. Then it was urged by Counſel againſt an- they uſed to 
other Article, 91g. that he ordained one without admini- Put them to 
ſtring the Oaths to bim; and yet certified under his Epiſco- A tho 
pal Seal, that he had taken the Oath, which is puniſhable Matter was at 
at Common Law, by the Statute of 1 V. & M. being a kt reduced to 


| Breach of that Statute. But it was anſwered by the Court, and if Biſtop 


that this Statute had made it Part of the Office of a Biſhop took more, he 


to tender the Oaths upon Ordination ; and then the Metro- ry non 
_ politan may proceed againſt him for doing contrary to the where a Sta. 
Duty of his Office, but not to puniſh him as for a 'Vem- tute makes a 


 poral Offence. So is 5 Co. Cardrey's Caſe, where by ſpecial Things Tem. 


poral Offence, 


Verdict it was found, that Candrey was deprived by the which is pu- 
High Commiſſioners, for Preaching againſt the Common nithable by 


Prayer; and tho' there was another Puniſhment appointed by 8 = 


the Statute, and not Deprivation till the ſecond Offence ; ceed to Depri- 


Vet it was adjudged they might proceed by their proper vation, but 
Law, and deprive him; it being againſt his Duty as a 4 [area 
| Miniſter fo to preach. If a Clergyman be perjured, (5c. Offence. 8 


akter Conviction here, he we be proceeded againſt below Tete Hil. 


II W. 3. The 


in Order to Deprivation. Sir John Savage's Caſe in Kel. if Cuy 21. 
Keeper of a Gaol ſuffer an Eſcape, King may Nite ras don v. Vane 
bis Office immediately; and it may be Felony beſides; but“ 
the Seiſure of the Office ſhall not be for the Felony, but 
kor the Neglect. So here other Articles were for Miſim- 
ploying the Revenues appropriated to the Finding a School- 
maſter and an Uſher, and putting in Women in their Stead ; 
and for Detaining of Exemplifications of Letters Patent, &5c. 
1 Was granted; and the Rule diſcharged as to 
Al tne Reſt, After the Biſhop was deprived, and the Sen- 
eeuce on Appeal confirm'd by the Delegates — 


1 Note 
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Note; Here it was held, that by the Council of C},j,,;. 
received in England, Can. 2. and Council of Lond. 810. 15 
Simony to take Money pro Inſtitutione, or Ordination:. 
that Forging of Orders was originally of Spiritual Conuſire, | 
and not by the Act 31 Fl. that miſapplying Reveny,  # 
Cauſe of Deprivation. That when the Act commande EY 
him to tender Oaths, and he difobeys, it is good Caue m! . 
| Deprivation; as if an Act of Parliament ſhould derten, © 
Judges to do ſomething, and they ſhould not obey, i, 
Forfeiture of their Office: And laſtly, that by Canon 2 
received in Euglaud, ſuch as put Epiſcopal Seal to à F.. 
ſity, or uſe ſuch Impreſſion knowingly, icuł unt pana 


ſarii. Card. Otho. Conft. F. 65. Linwood Proc. 


83 
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Wicket and Foot verſus Creamer, 


Salk. 264. EBT on a Bond for Performance of Covenants ch 
OO F# Defendants, and Judgment for Plaintiffs ; whereupon 
Error is no A- Defendant brought Error, but put in no Bail; Wicket Cied, 
egg or * the Survivor ſues out two Sci” fa quare execurio non of th 
Ante p. 231. Judgment; and on two Nils return'd, he had an Awar' 
of Execution, and a Capias ad ſati fac iſſued; whereupon 
the Plaintiff was taken in Execution, and Rob. Fyre move 
to diſcharge him; becauſe the Writ of Error was a She 
ſedeas to the Execution, without any Bail; it being à Bund 
tor Performance of Covenants, and not for Payment of an 
Money; and the Death of one Plaintiff in Error is n0 4. 
batement of the Writ; quod Curia concefſit. But it wis ur 
ged of the other Side, that the Execution was good; . 
cauſe the Defendant had an Opportunity of Plcading ti: 
Writ of Error pending, which he not doing could not tis 
Advantage of it now. But Cur contra ; for two Nil be. 
ing return'd, he had no Day to plead it; but if a & 
had been returned, it had been otherwiſe ; and on that Dit. 
rence. an Audita querela hath been often allowed and d 
allowed: And in many Caſes, where the Defendant mi) 
have an Judita querela, the Court will relieve on Me. 
tion; but if the Ground of the Audita querela be à Relei 
or other Diſcharge, it may be reaſonable to put the Defetr 
dant to his Audita querela, that the Plaintiff may deny l. 
if he thinks fit; and a Syperſedeas was in this Cafe airs 
ed, quia erronice emanavit ; and in this Caſe the Surv” 
had no Occaſion for a Sci” fac' to revive the Judgment,“ 

it ſurvived to him. 5 
„ | 5 Roberts 
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Robertſon verſus Moor. 


* ANA  - 2 iS; IO a 
G TI er pre? 


. NEjectment; between the firſt Day of Afſizes and Ver- In Eje&mer: ; 
þ Ts gendant died: and upon Afidav of this Fact Defendant - 
J dic the Defendant died; and upon ffidacit of this Pact, quad betacen 
be Defendant's Counſel moved to ſtay Execution; and the firit Day 
Cid this was not help'd by 17 Ca. 2. and quoted 1 Sid. 131. af erty 

= 0 Fas F : 4 WM CI dlc. 
ard. 51. where the like Motion had been granted; ande 
Could Juſtice ſaid, he had known it granted, and as gften de- 

nied. But per Cur', Let Things ſlay til! Notice of Motion 

to Plaintiff; but after the Court held the Judgment well 

entered. CO 


The Gover 8 and Company of the Bank of Eng- 


land verſus Newman. 


D Fllamy gave a Bill of Exchange payable to N. or Bearer; Bill of h.. = 
D N. went and negociated it with the Bank, at the uſual woven mg 
Rate of Intereſt ; after this the Bank received 1007, of Hel- 8 
amy, and after that demanded the Money due on the Bill _ 
of a Servant of B. who did not pay it; and after Bellamy 
failed, and Bank brought an Aſſumpſit againſt N. for the 
Money; and on General Iſſue a Verdict for Plaintiff; and 
a new Trial granted, the Verdict being againſt Law; for 
_ whatſoever may be the Practice among the Bankers, the 
Law is, that if a Bill or Note be payable to one or Bearer, 
and he negociates the Bill, and delivers it for ready Money 
paid to him, without any Indorſement or the Bill, this is a 
plain Buying of the Bill; as of Tallies, Bank-Bills, Gc. but 
if it be indorſed, there is a Remedy againſt the Indorſor. 
but Holt laid the Rule thus: If a Man gives ſuch a Bill Ante p. 203. 
for Money not due before without Trdorſement, it is a Sale Felten 204 
of the Bill: And he held, that a Demand of a Servant of 


the Drawer, who uſed to pay Money for him, was a good 
Demand. : e 1 8 


1 Lawly verſus Dibble. 


N 


Orthey moved to bring Money into Court upon a Co- 
venant, and was refuſed, eg i eg 


Money 
brought into 
Court. 


Ante p. 90, 95, 187, 188. Poſtea Paſch. 12 W. 3. Farrell's Caſe, 


Gan The 
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The King verſus Flint. 


inditmens I Ndictment againſt a Baker god fex Collyras, Anglice Loaves 
e panis triticei debitum pond minime contin” & ſex C 
pants domeſtici debitum pondus minime continc: deni 
expoſait; upon Demurrer, 1/ Exception was, that it 4, 

not appear but both the Six 1.oaves were the tame, ang 0 
Defendant would be puniſhed twice for the ſame 08... 

2, It docs not appear what the debitum pondus or Afi. : 

Bread was, or how much theſe Loaves fell ſhort of f. 

ſo too uncertain ; for Offence ought to be fo certain. th. 

the Defendant might plead it to another Inditment an] 

the Court might meaſure their Fine by the Nature r“ 

Offence; and Judgment for Defendant ; vide 5 Cb. 122.0 

Ante p. 231. be; Court would not quaſh this Indictment on Motiou, be. 
_ cauſe oppreſſive of the Poor. . 
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Crimes verſus Lovel. 


Calling a Wo- IBE. L in the Spiritual Court for theſe Words, 30 c. 
N = ILL a damn'd Bitch, Whore, and a pocky Whore, ond if t 
Whore, not awe not the Itch, you have the Pox ; and moved for a l. 
ſuable in the hibition, becauſe an Action lies at Common Law; and 4 
4 hang Difference was taken, where the Word Pox could not be n. 
5 tended but of the French Pox, by the Words that wr 
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altea 48. the Word Pox was joined with the Word gore, it ſouls 
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Cilbert verſus Inhab de Puddleſgate. 
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before the Juſtice of Peace was within twenty Days, whic! 
was traverſable, and not aided by Verdict, it being a penal 
Law. But per Cur, this is a remedial and not a pen“ 
Law; and if penal, yet this is well enough; becauſe it“ 
not that which intitles Party to Action, but only the Couls 
fire qua non; but perhaps it might be fatal on a Demut 


Ante p. 236. joined with it, there Action lies; and Holt ſaid, that uh 


be intended of the French Pox; and Prohibition granted 


Hue and Cry, ACTION upon the Statute of Hue and Cry; Non c. 
pleaded, and Verdict pro Quer; moved in Arrelt ot 
Judgment, that no Feuue was laid, where the Examunatic! | 


Hilton 


— Snob ng * — 
4 


Term. S. Mich. 10 W. III. 1698. 243 


——_— 
— 


4 OE 


Hilton verſus Byron. 


TT/ILTON a Quaker prayed Security of the Peace a- Oath required 
gainſt Byron, and offered to make his Declaration ac- wig — 

cording to the late Act of Parliament, that he was afraid mandingSure- 

of his Life, Oc. but this being a Criminal Matter the Court * *theFcace. 


held it to be out of the Act; and would not grant it, ex- 


cept he would take the uſual Oath. 


Hart verſus Hall. 


A 4 OTION for 1 Prohibition to ſtay a Suit for Jithes of Titles of a 


IVI an old Mill, 978. every tenth 'Toll-Diſh, on Sug- Nl. 
geſtion that it was an old Mill; but per Ilolt, the Plaintiff 


ought in his Suggeſtion to preſcribe 272 72072 decimando, and 
"alſo to bring an Afdavit of the Truth of the Fact; and fo 
it was adjudged in Lord C. J. Hale's Time, in the like Caſe; 
for he ſaid, that of common Right J'ithes were not due 
out of a Mill; yet before the Statute of Articuli Cleri fore 


Mills did pay, and ſome did not, and upon that it was en- 


acted, that de wolendino de novo erett” uon jacet prohibits ; 
and for ſuch as paid before that Statute, they ſhall ſtill pay; 
and he ſaid, Tithes were either predial or perſonal, for the 


Corn paid Tithe before; and it is neceſſary to preſcribe in 


a Nor decimando in an old Mill; and he quoted the Cafe 
of High and Lord Viſcount Hertford. HEE 


King verſus Cole, at Gmild-hall. 
„%% or SER 44; 3 3 


IE Defendant was indicted, for that he being a Bank- Infant camo; 


rupt, and brought before Lords Commiſſioners, he re- be a Bank 


fuſcd to give them an Account of his Effects; and his De- ut. 
fence at Trial, upon Not guilty pleaded, was, that he was 
an Infant at the Time of the Debts contracted, and there- 
fore could not be a Bankrupt; and of that Opinion was 
al; for tho' the Debts of an Infant are only voidable at 


his Election, yet no one can be a Bankrupt for Debts he 


a 3 to pay; wherefore the Defendants were ac 
qulitted. | POR e 


Holt 


N 0 ” 
_—_ CL Ak. Las. ih. Aa ns, Eee et Gs WY 
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Holt denied to grant a Prohibition to Admiralty 


Admiralty. va | | {or jt, 
mo” fing to give a Copy of the Libel; becauſe the Stat. , % 
c. 3. extends only to Eccleſiaſtical Court, and not to H 

miralty. 8 

Lambert verſus Oakes, at Guild-ha| 

calle. 127 | Drew a Bill payable to O. or Order; 0. indorſoc n. 
Bill of Ex IX. L. and I. brings Action for the Money againft (1 ., 
change to be 8 Jr ol 


CBI of by Holt it was ſaid, that he ought to prove that he hag 0 
the Drawer manded or indeavoured to demand his Money of R, b.. 


Ante p. 241. tho ibo Diſcount, will ſubject the Indorſor to an Accs. 


Ante p. 193. do not pay. 3. Per Holt: If a Man indorſes a Bill Blar' 
to P. he puts it in the Power of B. to ſuperſeribe whir 
. pleaſes. 4. If Indorſec does not demand the Money ba. 
able by the Bill, on the Perſon on whom it is drain, | 
a convenient Time, and after he fails, the Indorlor is nc 
liable. 5. If the Action be brought againſt Indorſor, it i; 
not neceſſary to prove the Hand of the Drawer. for tho i 
be forged, the Indorſor is liable. 


Tod verſus Stokes, at Guild-hall 


Salk. 116. HE Plaintiff an Apothecary ſued the Defendant, : 
eee e Parſon living in Chicheſter, for Phyſick adminiſtedt, 
e his Wife in London; on Non aſſumpſit pleaded, it appear 
the Wife after oll Evidence, that the Defendant and his Wife had been 
ae a parted by Conſent for five Years laſt paſt, and that on d. 
| Aanenance Paration, by Articles to Truſtees of Wife's naming, the De 
allowed her. fendant had obliged himſelf to allow the Wife 201. à Ve: 
which he did accordingly, and had a Covenant from the 
Truſtees to exonerate him of all the Charges of the Wit, 

and that the Plaintiff did not know the Wife to bc ere, 

4 | A | Oven 


* 
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Covert at the Time of the Medicines given. And per Holt 
$o{ Points were held; 1/7, That the Reaſon why the Huf- vide 2 Lev. 
band mall pay Debts contracted by Wife is upon the Credit 16. 
the Law gives her by Implication, in Reſpect ot Cohabita- 
dien; and is like Credit given to @ Servant, 2, That if 
Husband and Wife part by Conſent, and Husband ſecures 
Y her an Allowance, it is in Contideration, that he ſhould not 
TT charged any more by her; and it 1s unreaſonable he 
ſhould be charged for Victuals, or Phyſick, or other Neceſ- 
Caries after. 3. That a perfonal Knowledge of ſuch Agrec- 
ment is not neceſſary, ſo it be publickly and notoriouſly 
known. 4. That ſuch publick Knowledge of the Agrec- 
ment need not be at / ,071d077, where the Debt is contracted, 
but is ſufficient if it be where the Parties lived, 978g. in this 
Caſe at Chicheſter. 5. That if the Debt were contracted 
by the Wife in ſo ſhort a Time after the Agreement, as it 
could not be known at Chicheſter, in that Caſe the Husband 
would be liable. 6. If Husband turns away his Wife, he 
muſt ſend Credit with her for reaſonable Expences. 7. If boſtea Paſch, 
Wife goes away without Conſent of Husband, fhe ſhall find 12 V- 3. Car 
Credit where ſhe goes, without any Charge to Husband 
or his giving any perſonal Notice of leaving him; and he 
ſaid, Scot and Manby's Caſe had been carried too far in this; 
and he rememberd a Caſe before him at Heer Aſſizes, 
10 /. z. between Luneworthy and Huckjnore, where he 
held, that if Wife clopes from her Husband, and takes up 
Neceſſaries from a Tradeſman, who has no Notice of the 
Elopement, the Husband ſhould not be liable; and it is 
ſufficient for Husband to give general Notice, that J'radeſ- 
men, Cc. ſhould not truſt his Wife. But Serjeant Mright, 
now Lord Keeper, at the ſame Time acquainted his Lord 
ſhip, that Treby C. J. of Common Pleas had ruled that 
Point otherwiſe in an Action between the fame Parties; 
to which Holt ſaid, that notwithſtanding he would adhere 
to his Opinion in all the Points aforeſiid ; and Plaimiff was 
nonſuited. 


D. King. 
) 


Turner verſus Brent, at Guildhall. 


A dells Goods to B. to which he has no Title, if 4. Deceit. 
: i A KNOWS he has no good Title to them, Action lies a- 
| San Kinn 4, | — 18 14 | | | 
' ; 8 wy hun tor the Hege, it the Owner recovers. them a- 
) Amr > | i *. 5 . 1 
BOO alt Z. but ſecur if A. does not know but his Title to 
1 en 18 TOO, | | | . F 
| 6 
| t 
Rr R. * Hog | f 


bn — 


2.46 


— n ; Da. — 


Admiralty. OODS were arreſted in the River Thames by Prgcc,, 
Nag oor the Court of Admiralty, and Reſcue made, and Nan 
Procef: refer Againſt Rigdon for a Contempt of their Proceſs; ang ;, Me, 
ed. tion for a Prohibition it was ſuggeſted, that the origina b.. 
ceſs was of a Thing out of their Jurisdiction, and there 

there could be no Contempt. | 
Econtra, it was urg'd this Suggeſtion came too ſyon. *.. 
cauſe it can't be known whether they have Jurisdicion . 

not, till Bail be put in to the Action; and fo in Feelufj4ficy 

or Inferior Courts, if Prohibition be ſued on Suggeſtion, tl. 

vent 180. Cauſe of Action is out of their Juriſdiction, 1 Veit, 18. 
Mod. 81. 1 Mod. 8 1. So incaſe of Modus for Tithes you muſt Sugech 


In their Pro- 


Rigdon and Hedges, Judge of the Admiralt, 


you pleaded it below; and ſo on Procceding below d. 


Words, and without doubt they might have a Jurisdiction ; and 
their Way had been to move for a Prohibition immediately, 
or to put in Bail, and then to move upon the Libel; 2 


every Court that has a Juriſdiction may puniſh for Contempt 


of their Proceſs ; and here Court will give them the Crecj: 
that they do right, till contrary appears. Holt, Sure the 


ceſs the Cauſe Cauſe that brings it within their Juriſdiction ought to be {t 


to bring it 
within their 
Juriſdiction 
ſhould be ſet 
forth. 


forth in their Proceſs; and it is too general to ſay C 
Maritimd ; if Goods be taken at Sea by Pyrates, and fold oy 
them at Sea, and brought to Shore, Prize or not, thall »: 


2 Saund. 260. tried in Court of Admiralty. 2 Sand. 260. Ray. 189. 2 loc. 


Ray. 189. 
2 Mod, 237. 


Tf arreſt a 


Ship within 


their Jur:1- 


dition Which . 
i, dcn. and after is reſcued, they may reſeize her out of their A 


is reſcued, 
may reſeize 
my where. 


r 


31. conta. 


237. They would not grant Prohibition without Affdan 
that they had pleaded the Matter below; and it was {aid, th- 
Uſage is by Warrant to ſeize the Goods, which upon B. 


are delivered back, and then a Libel is given. But Cw; 


let Prohibition go, and declare 7ftanter, and we will hea 
Civilians next Term: And here per Cur, If Ship be ares 
by Warrant of Court of Admiralty within their Turifdictor, 


_ diction, and no Prohibition lies. 


| Hyde verſus S——. 


["Reſpaſs againſt Husband and Wife; Husband dis, 6nd 


114.0 : 
we A 


Sir Francis IWinnington moved it in Arrelt of Lu 
ment; ſed non allocatur, tor Wife may commit 11%!" by 
long with Husband, and alſo Felony, if ir be zot U Ce, 


2 


Freren ere gunna —_—_ " ge vn in aim Ga mth. * 
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3 © Hniband; and tho' in Declaration in Trover againſt Huſ- 

and and Wife, laying Converſion ad {1m i pſorum, Judg-— 

ment was arreſted; yet if it came in Queſtion again, it ſhould 

not be ſo by my Conſent. Holt. 


Bully verſus Palmer. 


Faintiff brought Caſe for a falſe Return to a 11andga- Salt 100 
11:25, commanding him to {wear [{arris to be Mayor of ee pare 
the Town of Dartmormth, and a peremptory Mandanums Confideration 
moved for. It was reſolved by Court, that it there be an of the Surren 

old Charter ſurrender d, but Surrender not enroll'd, and a new 858 old 
Charter in Conſideration of the Surrender granted, that the Thich Surren— 
ſecond Charter is c,,; and it there be any other Perſons in der was not 
the new Charter than were in the old, any Law made b reds ” 
| them i c, becauſe they act under a void Charter: But Pot 253. 
ſoc, if it be the fame Members in the old Charter, becauſe 
then they Act by their firſt Charter, which is ſtill good. So 
if in the firſt Caſe, if they had given a Bond, and put the 
Seal of the new Corporation to it, it would be void, as was 
adjudged in the Cafe of Bath and Mells, But if the Mem- 
bers of the old Charter had gone to Election, and ſome, by 
colour of the new Charter, had voted with them againtt 
their Will, there a Choice by Majority of the old Charter 
with ſome mention'd in the new is good, 


Johnſon verſus Nayler. 


IT was a Writ of Execution bearing Teſte in Vacation, and T. J. 41. 
1 moved to have it amended; and the Caſe of Heth and ki of we 
EE; — T . cution not a- 
Harwood in new Jones and Dyer 129. were cited, but Court ner led. 
would not grant the Motion. 


Per Cir, It in Caſe where King's Revenues or Right is New Tra, 
concern d, tho' there be Evidence pro and com. yet if it be 
againſt the Strength of Evidence, it is fit for new Trial. 


Attorney of Court, upon Motion, gets his Name ſtruck Attorney. 
cut of the Roll, he ſhall never after be admitted to act as 
Attorney: Per Cur”, © 5 1 


it Relcous be return'd, Attachment ſhall go of Courſe with- Attachment. 
out Motion: Per Cur”. 1 


Leave 


— 
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wa a 


0 ; | a hu 5 
3 Leave was granted to file an Information againſt {... 
ot to fell un. Plate-BEutton Makers, for combining by Covenant; not: 


FS 


Baker verſus Chandler. 


Udgment and Exccution thereupon were ſet aſide. | 


; . Of the 
J Plea was put in before Judgment ſigned. 


Whitfield and Pozoel, 


late p. 242. | YRohibition granted to Spiritual Court to ſtay Suit . 
tor calling a Woman a Pocky Whore. 3 C. 31 


Broom verſus Holford. 


Ction upon a Penal Statute, and the Sum miſtaken #- 
Declaration, and Leave given to amend it, Writ bene 


general. 


Roe verſus Nedhazn. 


FUdgment a good Plea in Satisfaction of a Bond: Y. 
F Curiam. | 


ales verſus Sergnoret. 


8 |S me covenanted with the Plaintiff, that he wo. 
ligning of pay him Too/. in Money, and give him Credit 


Tender r 1004, more, upon the Plaintiff's Aſſigning him 100% Se. 
Transfer in the Bahk of Ergland; and that the Defendant would acc. 
ſhould be the the fame, upon Notice, on or before twenty-fourth 0! 
3 align next following. In Covenant, Plaintif alledged Notice ! 
: Defendant, that Plaintiff would be ready to make the 17 
fer on the ſaid twenty-fourth of May, but that Deſend td, 
not come to accept; and Non-payment of Money atm © 
Breach, &c. And per Cnr”, the Breach is ill afſign ch tor the! 

ſhould aſſign for Breach, that they had tendred a 11% 

= 


_— 
rr 
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d that Defendant did not accept, for there was nothing to 
de paid but after Transfer. | 


Her Holt; an Act of Parliament concerning Revenue of Statute * 
| — 28 N f N 5 3 4 cerning RevVe- 
the King is a publick Law; but it may be private in reſpect ne B publicte, 
to ſome Clauſes in it relating to a private Perſon. 


Dennis verſus Roberts. 


C of Compoſition, and a Compoſition purſuant there- Venue. 
A unto, was pleaded in Bar to an Action of Debt upon a 
Bond, without reciting Act, orlaying Venue for the Com- 
polition ; and for theſe Faults, Jud. pro Oger 


Adams verſus Cox. 


N Cur ; in London the Plaintiff never excepts againſt Bail in L-nam 
Bail, but there is an Officer who receives Bail; and if he derer <xcep: 
takes inſufficient Bail, upon Complaint made to the Alder- — 
men, he muſt either pay the Debt, or the Profits of his OF- 
fice are ſequeſtred till the Debt is ſatisfied. And when a 
Cauſe is removed up hither, the Bail and Clerk below are 
diſcharged ; and if the Bail given below be offer'd here, they 
may be excepted againſt, 1 


White verſus Mullony. 


Mathematick Maſter being offer'd tor Bail, by the Name Addition. 
4 1 of Gentleman, Holt ſaid he was one by his Profeſſion, 


Birch verſus Wood. 


Vicar libel d in Spiritual Court for a Stipend of 4 J. per stipend can 
1 417m, claiming it by Preſcription ; and Prohibition be claimed by 
; moved for upon Suggeſtion, that none can claim a Stipend by hepa mma 
vretcription but a Corporation, or Body Politick : And fo lick 0 Cor 
luck Holt, and that a Sheriff, tho' removable at Will of King, Pate only. 
may claim a Pee as incident to his Office. But againſt =. 


Prohibition were cited Lite. Reports 19, 51. 


1 King 
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Ring verſus Dutton and others, P inter, 


Certiorari to e, being found againſt then in {02don for pri, 
remove Toit and publiſhing a P aper, intitled The Black Ram: Where 
Zander; tain Perſons were ſcandalouſly defcribed, fo as ang 
knew them, might know them to be the Perſons deter; 0 
among others the Recorder of London was maul d; at; 40 1 
yari moved for by Montagne, inſin uating that it . ould 4. M1 
Harihip to be tried at the Old Baily, where ſome of t, i 
Judges might take themſelves to be ſcandal'd by that ban 
And the Court ſaid, they ſeldom would grant C 97 


Baily, yet they granted one here, tho' it could not be tric 


UVa 


tic 


here thi 21S Term; for Certiorari to foreign County butt! i ö 
have fifteen Days between its Teſte and Return, and thy ME bv 
Content it may be return'd zmediatè, yet (till there muſt) L 5 


fifteen Day's between Feſte of Writ and Return of Jury i ic) 
could not be within this Term. 


There ſhould Her Cur? Regularly there ought to be four Days deten 


be four Days f 'C . a 
between ne the Return of Poſtea and Judgment entred ; that is, if they 


Return of the be four Days of the Term unſpent at the Return; but! 
Arm ad there be not ſo many Days to come of Term, there on aht 
| 1 

end, — to be the utmoſt Time within the Term, but ſtill Judgment 


may be entred that Term. 


i 
| 
| 
| 
[ 
| 
i 
j 


Auſten and Baker. 


Affumpfit in An 7+ apainſ} B. upon a Promiſe ſuppoſed to be mac. 
Conſideration him to pay for Goods delivered by Plaintiff to / 
= des Holt took this Difference; if B. deſires A. to deliver Goods 
wo C. he B. to C. and promiſes to ſee him paid, there Aſumnpſit lies 
aer (ee him gainſt B. tho' in that Caſe he ſaid at Gmild-hall he alvays 
9 required the Tradeſman to produce his Books to fee uh 
Credit was given to. But if after Goods deliverd to - 
by fl. P. ſays to 4. you ſhall be paid for the Goods, it will 


be hard to ſaddlo him with the Debt. 


fo WS Cur” 1 Jury eat and drink before giving their pi 
_ Verdict, if it be not at Charge of Party for whom Verde 
paſles, it ſhall not be Cauſe to fet aſide the Verdict. 


Perem 


lam, 


—__ OS. 
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empto ory Rule never ought to be put upon one without Rule not to be 


RN peremptory 
N | without No- 
tice. 


Kilbey verſus Weybere. 


NT Attorney having promiſed to accept a Declaration Attorney. 
from another, was compell'd, upon Motion and Aﬀida- 
vit of the Fact, tO do It. 


Kine verſus Mayor, &c. of Eæcter. 


T was held by Court, that a Writ of AMlandamus ou: ght to; Handaiing ©: 
be deliver'd to him that i is to make the Return, and that him who is to 
is the TENT or in this Calc. make the Re- 
6 | turn. 


Per Holt; by Courſe of Court, one bound to keep the 
Peace ought to continue upon his Recogniſance for a Ycar. 


Pe Holt; upon an old IN ue there ought to be two Terms 
Notice of Trial. 


Ring 8 verſus Fox. 


; Indictment for 
Ndictment for exerciſing ga T ade. not having ien 50. it n x 


the Space of ſeven Years, intra Regnum Anglia aut Il al- Trade, not 
lie, and quaſh'd for this Exception, for it ſhould be aut It al- having ſerv'd 


reto. 


If Overſeers of Poor, being conven'd before 1 two Tuſtices Overſeers. 


to make their Accounts, do refuſe, the Remedy is to appeal 
to Quarter Seſſions: Per Cur”. 


8 Anonymus. 


Adio againſt Maſter of a Ship for imbeziling Goods he Bail Special 
had on board, and he was held to ſpecial Bail; bar;f* comes. 


it were for negligent Keeping, common Bail would have 
done: Per Holt. © 


Beal, an Attorney of the Court, ſucd | in the Sheriff s Court Attorney's 


or his Fees; and upon Motion he was forced to refer it c e 
0 


to the Court. 
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to Maſter, for that his Perſon is under the Power ck . 
: Court. I 


Machill verſus Malton. 


x Ml 436 Had occupied Lands in the Dioceſe of 9\rþ for f 


Carth. 475. e Tears before, and had lived all his Life At Ling, 


4 m_— may and at End of ſeven Years being in the Dioceſe of 77. 
a Dioceſe for Evidence, he was ſerved with a Citation for Subſtractian .: 
xeon Tithes of thoſe Lands: Now Serjcant Gene r moved ter b. 

Ithes With- 


in it. 


3 | F br 
hibition upon the Statute of 23 U. 8. c. 9. againſt Cite 


out of Dioceſe, and quoted 13 Rep. 6. Palm. 488. Hol.) 
D. Jones, 1 Ro. Rep. 328. 2. Executor in ſeveral D. 
ceſes cited in one, Prohibition lies. If Executor be to Pay 


Legacies in another Dioceſe, where there are no bona Ni; 1 » 
lia, the way is to transfer the Will thither, where Legit, i C 
lives. Godbolt s Reports 191. 2 Protonl. 12. e 1 

Of the other Side were urged 7Zefrey's Caſe 5 Cy, as b. 
Hard. 421. Doctor Blackman's Caſe: And he quoted an- f 
nonymous Caſe about five Years before in this Court, ches 1 
Executor being in a Dioceſe, where out of his own, but where I 
Goods lay, was denied a Prohibition, becauſe citable in est q 


of the Locality. „ 
Holt: Queſtion is whether an Inhabitant of Dioceſe ct 
f e Lincoln be citable at Zork, for Subſtraction of Tithes there; 
| and he ſaid that if Will be proved in Prerogative Couit, 
| Executor be where he will, they of Prerogative ſhall comp! 
him to pay Legacies: And that the Miſchief which occaſion 
i the Statute of H. 8. was, that the Prerogative Courts dt 
Canterbury and York uſed to cite Subjects of all Parts of Eu. 
land; and that if Sentence be in Admiralty of France, tu] 
will tranſmit it hither, and Admiralty of Euglau will or 
ccute it. And ſo is the Uſage of Civil Law; but here tis, 
granted a Prohibition, becauſe it was a doubtful Cale, tt. 
it might be ſettled. And it was ſaid at the Bar, that ts 
Canon Law docs not take Notice of Locality, but that i! 
them all Things are tranſitory, and therefore they mig 
proceed in this Caſe in Dioceſe of Lincoln. 8 
Note; In this Caſe Hill. after, upon Deliberation Pe 7 
Cur”, Conſultation was awarded: Vide the Words of 32 H, 
c. 7. that Party ſhall be ſued before the Ordinary 0 

Place where the Subſtraction was 


; | f . yy ; * 
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P ßer verſus Dennis. 


PON a Ono warranto againſt the Town of 7,i5hardy 
i in Ca. 2. Time, they ſurrender'd their Charter, which 
was not enroll'd till King 7a. 2. who in Contideration of 
the Surrender granted a new Charter to them. It was held 7* Alton 
per Cur,.that the ſecond Charter, being in Conſideration of Tous ca, 
a void Surrender, was alſo void. And where by the Charter Cafe A agay 
ſurrendred none could be Mayor, if he were not a capital b. 2472: 
Burgeſs; and one was made a capital Burgeſs by the Charter of 4 8 yo 
King James, and after made Mayor according to the old Offceof = 
Charter: Queſtion was ſtarted whether he were a legal Mayor, Mayorthall be 
f . 1 oY deem' legal] 
Holt G Cur” ſaid, you ſhould firſt have moved him from g una.“ 
being a capital Burgeſs, for if we find one in actual Poſſoſ— trary appear. 
ſion of an Office, we ſhall intend him to be rightful Officer 5 
| till Contrary appears; as if acre laicus be prefented, &c. to Iod », 
Benefice, we ſhall tako him for a Clerk till firſt Steps be Francis 
annulled. l „„ 


Morrice verſus Crten. 


IN Treſpaſs for Aſſault and Battery, upon Demurrer ten- vhether on 
dred by Plaintiff, without any Imparlance, the Judgment Demurrer ten- 
was thus, et pred. G. non venit, Gc. and Carthew moved, died withour 
that this was a judgment by Default, when it ſhould be cee 
nihil dicit; for a Default cannot be without Imparlance, for Judgment by 
without Imparlance he was not demandable, and the Entry 3 Yo 
ſhould be, et diftum fuit per Cur quod jungat ad morationem, © 
et tpſe mil dicit, Gc. And this is manifeſt from the con- 
ſtant Practice in Caſe of common Recoveries, where the 
Judgment is ever by Default; and therefore they are forced 
to grant a general Imparlance; by which Suit is put in Suſ- 
pence, and then Defendant is demandable. % 
Northey contra. It is a Judgment upon 2ihil dicit, and 1072 
vc11t mult be underſtood 207 venir ad jungendaim in morati- 
972; and Holt inclined that way, but ſaid, they would not be 
politive: And he ſaid, that upon a Ni dicit one ſhall never 
take Advantage of ill Plcading, becauſe there is ao 1112 in 
aw, but upon Joinder in Demurrer otherwiſe, 
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Anon) mus. 
Sv Faris J Udgment againſt ſeveral Defendants, and a Capin;, 1 ; 
"ganitſeveral, J Cxpi Corpiis returned as to one; then another of DJ: 
where one wade 


dies, and one dants dies, and he that was in Execution eſcaped, and ; Sim 
eſcapes, Facias againſt the Survivor, the Tertenents of the deccaſce 
and him that had eſcaped; and Per Cur'; it may wel be 
but fir the Scire Facias ought to ſuggeſt that he had 
{C: ped . And ſecoudiy, it ought to be ac 7 crris ct Tencmenti 
of the Tertenants of deceaſed; and de Terris et Tenmmn; 
et bonis, et catallis of the Survivors, 


Parker verſus Flint. Trin. 9. N. 3. rot. 303 : 


A Hout for DV the Statute of 4 & 5 V. &. A. intitled, 4 17 . 


Boarders and 


I odoers. for L carrying on u Mar with France, it was enacted, that 
SRLSELOY | * 


themſelvesand Conftables thould quarter Soldiers upon Inn-keepers, and 
Horics, vo, ſuch as kept Alchouſes and Victualing Houſes, Livery St: 
an Inn or Ale S 


Houſe bles, or ſold Brandy, Metheglin or Cyder by Retail; and in 
; an Action brought by the Plaintiff againſt a Conſtable for 


quartering a Horſe and Dragoon upon him, he pleaded Net 


guilty, being an Officer, and gave the Statute in Evidence: 
And Jury found, that there are wholſome Wells at TY 
and that the Plaintiff, during the Seaſon for drinking the Ne 


ters, indefinitely demifit conclagia, Anglice let Lodgings, to 


ſuch as went thither to drink the Waters, for the Air, or or 
their Pleaſure; and did dreſs Victuals for them, and ſell then 
Ale and Beer, and entertained their Horſes at 8 d. per di, 
but fold no Victuals, Drink, Cc. to any but the Louge!s, 
and that Plantiff had no Licenſe from any Juſtice ot Peace 
to ſell Ale, and that the Defendant did billet a Soldier ard! 
Horſe upon the Plaintiff, who compelled him to find Victui 


for himſelf, and Proviſion for his Horſe, for the Space ot two 


Months; et %, &c. 


| Reſolved Per Cur”, that Plaintiff's Houſe was not a H 


within the Deſcription of the Statute ; for 1/}, it was ng oy 
for Verdict finds he let Lodgings only, which ſhews him no! 
compellable to entertain any body, and that none could an 
there without a previous Contract; that he was not bo 
to ſell at reaſonable Rates, or to protect his Guel's, 0 
contrary it is in all the ſaid Points in Caſe of Inu Feb 
and Action ſhall lie againſt him for Default, not by Nan 


{it 
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if Hoſpitar, but of communis Hoſpitat'. Vide Reg. 105. 
10. 877. H- + a9. Fitz. tit. Hoftler. Bro. Attion Jar Caſe 

N 2; 
1 It is not an Ale-Houſe or Viaualing-Houſe, for thoſe 
extend only to ſuch Ale-Houſes and Victualing-Houſes as 
are known and deferibed by ſeveral Acts of Parliament, 
which it is a Crime to keep without Licenſe; and it muſt 
be a Communis taberna, wherein Drink, Gc. is commniter 
ſold to all the King's Subjects. IVeſt's Preſidents 71. Lamb. 
340. 1 Jac. c. 9. and the Verdict finds they only ſold to 
Lodgers. 
| diy, It wasrelplved to be a Statute again Liberty of Sub- 
ject; for before it no Man was obliged to entertain Soldiers 
againſt his Will, as appears by the Petition of Right, rertio 
Cir. and the Statute of 21 Car: 2, and therefore not to be 


* conſtrued favourably without great Neceſſity. Corll 
Wrongtully 
4%, That in this Caſe, the Conſtable having wrongfully "ode res, 


quarter'd a. Dragoon upon him, he was anſwer able for all Soldiers, to 
the Dragoon had committed. oped the 
Note; In this Caſe Holt held, that if one comes to an "= N 
and made a previous Contract for Lodging for a ſet Time, 
and does not eat or drink there, he is no Gueſt but a Lod- 
ger; and as ſuch is not under the Inn- -Keeper's Protection; but 
if he eats and drinks there, it is otherwiſe; or if he pays 
for his Diet there, tho' he does not take it there. And a 
Sign is not egential to an Inn, but is an Evidence of it. 

Note likewiſe, it was ſaid by right Serjeant, that an 
Inn-Keeper cant fell Ale indefinitely without Licenſc, 
Dalton Juſt. 32, 33. and Inn-Keeper as ſuch cannot be a 
Bankrupt, becaaſs he docs not fell but utters his Proviſion, 


El Cr. 548, and Jud. pro Corr 


King verſus Beecheraft. | 


\ N ind ment for Entortion: againſt an Officer for ta- indictment 
II king Money for not carrying his Priſoner to a Spun- 3 
TN | uaſh'd os 

ging Houſe; and Court looked upon it to be ſo ill a Practice, Motion. 


that they would not hear a Motion to quaſh. it, 


I Rules of Pleading be not delivered, the De 0 pus pe 
be of another £ erm, yet Venue may be changed: Per Cur 


Toit 


„500 
1 
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Holt : It is againſt the Truſt repoſed in the Cour 1, I 
Judgment be entered of another Term than it is given * 
it would be an intolerable Miſchief to Men's Eſtates, 


Conſtable not An Order for making a Conſtable quaſhed, ahſente 77 
diſcharged till for that it did not appear by the Order that he was an l. 
ene Hhabitant of the Liberty, tho of the Pariſh. The late 000 
ſtable is not diſcharged till the new be ſworn ; beeauf . 
Pariſh cannot be without an Officer. | 


Aſhton verſus L, at Niſi Prius. 


70 ut 5. WO, three, or more are doing an unlawful A, ; 
ere Abuſing the Paſſers- by in a Street, or Highway, if ons 
an unlawful of them kills a Paſſer-by, it is Murder in all; and whe. 
_ Wage ever Miſchief one does, they are all guilty of it; ond i 
are guilty, 7s laceful for any Perſon to attack and ſuppreſs the, mi 
Keyl. 66. & command the King's Peace; and ſuch Attempt to ſuppri(; 
eee eue 4% is not a ſufficient Provocation to make Killing, Manſlaug/ts 
or ſor Aſſault demeſue a good Plea in "Treſpaſs again 
them: Holt. VVV 5 


Per Holt: If 4. imploys B. to work for C. without Mar. 
rant from C. A. is liable to pay for it; and Executor 1; 
not liable to pay for Funeral Expences, without he cot- 
tracts for it. „ 


Fanſhaw verſus Harris. 


Day of che Pu of Inſurance was, that Defendant undertook t. 
Date. pay the Plaintiff 100 J. if Sir Robert Howard did liven 
Twelve month from the Day of the Date of the Policy, 
being the 3d of December 1697. and he died the 3d of V. 
cember 1698. and Holt directed the Jury to find for Plaintit 
And he ſaid, if a Man be born on the zd of Decemver, and 
die the 2d of December twenty Years after, making à W. 
on that Day, it would be a good Will. 


2 Information was filed againſt Zourdan, Enſign ot rw 
U . o _ | = 
in che Park. Guards, for reſcuing one arreſted by C. }.s Warrant in 


Park. 


3; 


| Bec biusi. 


Om 
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Beckman's Caſe. 


II was perſonated as Bail in an Action; and Northey Where Bail is 

F moved to vacate the Record upon Aftdavit, which did 9 

not make the Fact clearly out. Holt : It it had manifeſtly be vacated. 
peared to be a Trick, we would relieve you; but the 

Caſe being doubtful we cannot vacate the Record, but you 

may have your Action. Northey * hen you will then order 

by Rule, that we may plead it to a Scr Fac againſt Us, 

according to 2 Cr. 256. but megatum fit: 


Anonymus. In Communt Banco. 


Otion was made for an Attachment for Non-perfor- ren 
1 mance of an Award; and per Cur”, there mult be a Po- nes of 
fitive Afidavit of perſonal Notice of Award, and Demand of Award, mutt 
the Money all at one Time, becauſe it brings Party into , 0 
Contempt; but if Party keeps out of the Way on Purpoſe, nal Notice; 
there muſt be an Afidavit thereof, and of Endeavour uſed _ vp _ 
to find him out, and ſerve him; and it is but of late that W. „ 
Attachments have been the Means to compel Performance v. Tooley. 
of Award; but the old Remedy was Caſe, 8 
| | | fore Attach- 
ment, 


Neal verſus Spencer. 


ASE for arreſting Plaintiff without Cauſe of Action: Cafe for Ar- 
And per Cur, Action lies not, if it be not that he beſting with. 
F was held to exceſſive Bail; and of that Opinion is Hale PLAIN of 
aud Ponghan againſt Fob. and Levins at the Bar ſaid, he not lie, unle 
EF knew it adjudged in my Lord Halc's Time, that Action e rang te 
E would lie for arreſting one, abi nihil debuit vcd ſaltem non 
datum, and holding him to exceſſive Bail. And Treby C. J. 
cited Reeve's Caſe ſoon after the Reſtoration, where it was 
| held by the Judges, in Oppoſition, as he believed, to Oliver's 
Judges, that it would not lie for Arreſting without Cauſe, poſea Hill 
ud holding to ſpecial Bail, but contrary had been adjudg'd 11 W. 3. Ro- 
ince; and J here pro Def. An Exception had been ta- bit » RO 
ken to the Declaration, that it was quod cum, Oc. and 195 
Pose ſaid moſt of the Precedents in Caſe were ſo; but 
EF without Doubt it would be bad ir Treſpaſs; and Blincow 
and Treby ſaid they could fee no Difference. Ns 
ET Uunu IValker 
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Walker verſus Walker. 


Ante p. 69. N r. Aſſumpſit generally for Money won at Play 
General =- 1 and Verdict, and general Damages; and moved in Ar 
3 of Judgment, that it would not bear an Action upon 4, 
ney won at implied Conſideration of Winning or Loſing, without ny, 
Play. ſpecial Words, and it being for Play, it is no more thin 
a Nudum pattum ; vide Fackſon and Colegrave's Cafe, 1 f 

394. 2 Vent. 175. adjudg d Indeb would not lie on ſuch 


( 


Mich. 3 W. 


& M. Rot. Promiſe implied. And per Cur, in Caſe of Play upon Ti, 
610, there muſt be a ſpecial mutual Promiſe ; but it ha; hi 
held, that upon Evidence they need not prove a ſpecial n. — 


tual Promiſe, becauſe the Nature of the Thins implic; an, 
but it muſt be ſet forth in Pleading; and per Cur, the d . 
tute ſhall be conſtrued largely i Odium of Gameſters; yy; 10 
a therefore if one loft upwards of 1001. to two, at one Sittin, 
Notahoezvide both the Sums would be void: But if one loſe 991, to f 
poſtea Mich. and then on Purpoſe to avoid it loſes 201. to B. there { 


Crouch Cap may ſpecially ſet out the Fraud, and ſo avoid it, ud jr; 
e 
* 


: 
: 
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iggan verſus Branthwaite. Hill. 10 W. Rot. * 


Reſpaſs for taking Goods. The Caſe was: The A Manor to 
Abbot of Broomhall was ſeiſed in Fee in Right which Wreck 
of his Monaſtery of the Manor of Yroos ball, 3%. 
: and had Wreck by Preſcription: The Manor by cameto the | 
the Diſſolution of Monaſterics came to King H. S. by which King + Hondy 
the Wreck, being a Royal Franchiſe, veſted in him Fre to 4. the Of-. 
Corone ; and being fo ſeiſed grants the Office of High Admi- fice of Admi- | 
ral of England to the Lord Viſcount 1,77, with all Wrecks Wente, 
at Sea, and all other Profits to the ſaid Office belonging ; and all Profits 
and after this he grants the Manor, Gc. to P. under whom 2 he . 
the ſaid Plaintiff in the Action claims; but, as the Counſel 99 d 2 
for the Defendant urged, the Wreck being granted to the not paß the 
Lord LIlle before, and not recited in the Grant to B. it Wet pur: 
did not paſs by the Grant of the King to BB. and therefore eee 
tbe Flajhriff had no Pele . 
| But Holt over-ruled this on Evidence at Trial in Suffolk, 
that the Wreck belong'd to the Manor by Preſcription, and 
could not paſs as appurtenant to the Office of High Admi- 
ral; and it being moved to have it found ſpecially, it Was 
kfuſed; and a Bill of Exceptions was tendered and ſealed, 
and a Writ of Error brought, and Error aſſigned ; and it 
was argued by Hazwles Solicitor General and I/hitaker, that 
beſides the Grant of Wreck appurtenant to the Office of 
High Admiral, there is alſo a Grant of Maris Ejecta, which 
b not relative to the Office, and will comprehend a Grant 
ot all Wreck then in the Hands of the King; and the re- 


E ning Clauſe of eiden ſpectant G pertinent ſhall not 
B relate 
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relate to the Wreck of Sca granted; for Wreck cannot be. 
long to the Office by Preſeription, for the Office it {«f ;, 
within Time of Memory. But per Holt, Wreck may |, 
claimed by Preſcription, and may belong to the Lord Ad. 
miral by Preſcription ; for the Lord Admirals Office is an 
antient Office, tempore dont, tho it might not be veſted 
in a ſingle Perſon, or in the ſame Manner, as it is now, 
Dy. 15 2. 5. there is a Preſcription for the Lord High Ag. 
| miral to grant the Office of Regiſter of the Admiralty for 
Life; and he made no Doubt, but ſome Wreck might belong 
to the Admiral by Preſcription; as that about the Cinque 
Ports, and ſuch Places where he was moſt converſant jy 
antient Time: And as to the Objection, in regard that there 
is but one Corzcef/it, or Word of Grant, all the Clauſes ſhall 
be taken to be dependant on it, and the Clauſe of Reſtraint 
ſhall extend to all of them; otherwiſe if there had been any 
Word of Grant intermediate; and Judgment was affirm", 


Pollard verſus Awker. 


W bel in the Spiritual Court by Clark of a Pariſh, for 4, 
tom is denied, I per Aunum due to him by Cuſtom from every Matter 
Suit cannot be of Family in a Pariſh ; Defendant denied the Cuſtom; and 
88 Prohibition granted, becauſe Cuſtom not triable there, except 
Thing except in Caſe of Penſion. 


Penſion. | | 
The Inhabitants of Kings-Langly verſus Inhali. 
tants of St. Peter's in St. Albans. 
Seſſions may Xception was taken to an Order made at the Quartct- 
adjourn Mat- I Seſſions; becauſe that the Appeal was lodged at the 


ter for further 


Debate, next Quarter-Seſſions, and it appears on the Face of the 


Order, that it was not then determined, but was adjourn 
over for further Conſideration; and it was held by the Court, 

that one muſt Appeal to the next Quarter-Seſhons ; yet i. 
may be adjourned over on Debate for further Conſideration ; 
and it was confirmed. 3 


* 


— 
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Lacy verſus Williams. Mich. 10 N. 3. Rot. 586. 


F*Rror of a Judgment given in C. B. in Ejectment; and Common Re 
a ſpecial Verdict was found, oz. that /. Lacy the ey. 
4 ; 4:3 ; | , alk. 568. 

Younger being I cnant in Tail Male mn 7 Nov. 2 I. CT N. Cinh 452 


(. Keith ſued out a Writ of Entry far Diſſeiſin ot the If Tenant 
Lands in Queſtion againſt Mile Corber, returnable quind h an Tg 
Martini; at which Time Miles Corbet appeared and vouch- before Fade: 
ed /. Lacy the Younger, who was not preſent in Court; ment, d, 
upon which a $71m7monens ad JParrantizandium iſſued, Teſte 1 
ꝛSth of Noo. 2 V. & M. returnable Offab' Till. after; after 
the Iſſuipg forth of which Writ, and before the Return of 
it, V. Lacy the Younger, by Leaſe and Releaſe 1 & 2 Jar. 
conveyed the Lands to Miles Corbet to make him a com- 
pleat Tenant to Precipe : * Miles Corbet appeared at the * W. Lacy, 
\cturn of the Summons ad Varrantisaudiim, and entered 
into the Warranty; and a Recovery was had, to the Ute 
of Milliam Lacy, and his Heirs ; afterwards he diced without 
Iilue Male, leaving the Leſſor of the Plaintiff, his Daugh— 
ter and Heir, and the Defendant claimed as Brother and 
Heir in Tail Male. And the ſingle Queſtion was, if this 
common Recovery, in which there was no Tenant to the 
Præcipe when the Summons ad Marrautisand iſſued, but 
made pending the Writ of Summons, and before the Re— 
turn, be good; and it was argued in the K. P. per Prot! pro 
Ouer in Error, and Keen pro Def; and Judgment was 
afirmed : For per Holt; The general Rule is, if a Man 
gain the Freehold after the Nit purchaſed, and at any Time 
before Judgment, this makes the Writ good; for why ſhould 
the Recovery be bad, but becauſe it is againſt a Man who 
had nothing at the Time of the Recovery had? but here 
he has. In a Sci fac againſt Tertenants, after a Recovery 
they ought to plead, that the Tenant had nothing in the 
Land die impetrationts brevis, nec ungauam foſtea, and with- 
out that it is ill. If the Vouchee comes in and counter- 
pleads the Voucher, per Non-tenure of the Tenant, he ought 
to ſay, Die impetrationis brevis, nec nnquam poſtea ; ſo if 
the Tenant pleads Non-tenure in Abatement : But it the 
Tenant comes in by Act of Law, pending the Writ, as by 
Deſcent, he ought to plead ſpecially ; and as the Writ is 
made good by a ſubſequent Purchaſe, fo the Voucher is 
made good by a ſubſequent Entry into Warranty by Vouchee ; 
fo there is a good Tenant, a good Vouchee, and a good 

XX X Recovery 
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If all except 
two are ac- 

quitted on a 
Riot, Judg- 
ment cannot 
be had; at- 
ter if is cum 
mullis allis. 


Salk. 15. 


Cate for Stop- 
ping a Way 
leading to his 
Colliery, per 
guod he loſt, 
. 


Recovery. And as to the Cauſe of Action, the Demandant 
may have good Cauſe of Action, tho the Tenant has not 
the Lands; for the Right of the Demand is the Cauſe ot 
the Action; and therefore, if the Tenant has the Land to 
tender before the Judgment, it is good. Fud' affirm. 


Ling verſus Sudbury, Heaps, & al. 


HE Defendants were indicted, for that they ioteſe g 
routole 'aſſemblavernat, and ſo aſſembled committed 

a Battery on Mary Rzffell; two of them were found guilty, 
and all the others were acquitted ; and Judgment was ar. 
reſted, for two cannot commit a Riot; but per Holt, if the 
Indictment had been, that the Defendants, with divers other 
Diſturbers of the Peace, had committed this Riot, and Ver- 
dict had been, in this Caſe the King might have Judgment. 


Jeveſon verſus Moor. Hill. 9 W. 3. Rot. 430 


CDASE. Plaintiff declared, that he was poſſeſſed, for a 


Carth. „ 


4 certain Term of Years yet to come, of a certain Col 
liery in Dale, near the Highway leading from ſuch a Place 
to ſuch a Place, & fic retrorſnm, thro' which his Cuſtomer; 
uſed to come and go, to take and carry away the Coals dug 
out of his ſaid Colliery; that the 14th of March 9 V/. he 
had 200 Loads of Coals there dug ready for Sale; and 


that the Defendant, intending to hinder the Plaintifi of the 
Benefit of his Colliery, and to ſeduce the Cuſtomers from 


the Plaintiff's Colliery to a Colliery of the Defendant" 


ncar adjacent, after the 14th of March, and before the Ac- 


tion brought, laid fix Cart-loads of Stones and an Aſh-Trce 


athwart the faid Highway at Dale, within the two Bounds 
aforeſaid, and continued them there for two Months ; per 


quod the Plaintiff loſt the Profit and Benefit of his Colliery , 


and alſo the Coals lying on the Ground were much damniticd, 


pro defectu emptorum ex cauſa preditia fic impedit' G ol. 


firutt. On Not guilty, Verdict pro Quer; and upon Mo- 


tion in Arreſt of Judgment, a Rule made Cur” ado” oult in- 
definitly: The Court argued ſeriatim; and 1/t, they all una- 
nimouſly agreed, that this being in a Highway, and con 
icquently a Publick Nuſance, no Action would lie for it, 


generally ſpeaking ; but if any Perſon had a particular Da 


mage, which would diſtinguith his Caſe from that of al! 
F . Wt 


— a . 3 1 
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the reſt of the King's Subjects, they held an Action would 

lie for him, if he laid his Damage ſpecially enough to ſup- 
port his Action; and Gould and Turton held the Plaintiff 
had done fo here, eſpecially it being after Verdict. 

Gould : This Declaration is ſpecial enough, even upon De- 
murrer, a Fortiori after Verdict. Indeed if Plaintiff had onlv 
ſaid, per quod his Carriage could not paſs that Way, that 
had been bad; becauſe that is a common Damage with 
the reſt of the King's Subjects; and at that Rate, every one 
that had Occaſion to paſs that Way would have his Action: 
which would beget ſuch a Multiplicity of Actions, as the 
Law will not indure: But here he ſays, per 4uod he loft the 
Sale of his Colliery; and that is ſpecial. 1 Hol. Ab. pl. 8, 
7 II. J. 3. Godbolt 343. Stopping of a Way may be a gc- 
neral or ſpecial Damnification; and the Queſtion is here, 
whether the per quod has done its Office. But it is an Ob- 
jc&tion, that it docs not appear that the Plaintiff loſt any 


Buyer. But I anſwer, that when a Man lays a ſpecial Da- 


mage to maintain his Action, he need not many Times ſet 
forth the preciſe Certainty thereof; as if Maſter bring 'Fref- 


paſs for Beating his Servant, he cannot recover if he docs not 


thew a ſpecial Damage, as Loſs of Service; yet he need only 
lay per quod he Joſt his Service per mari tenpui, and 


- 


that is well enough; for the Onan of Time there is 


not traverſabie. 1 Leo. 136. Hob. 284. 9 Co. 5 3. In Action for 
a private Nulance, the Plaintift concluded ad 70cr7enrriy: 


of his Houfe, without ſhewing comment, and good; for it 


is to recover Damages only: So here it is not neceſſary to 
inſtance who the Buyers were; for it appears 1ſt, the Coals 
were there ready for Sale. 2dly, That the Way was ſtop- 
ped, whereby, c. There is a Difference where the Da— 
mage is the Reſult of one ſingle Inſtance, as Loſs of Mar- 
riage, which cannot be but to one ſingle Perſon, there it 


ought to be aſcertained who that Perſon was; but where the 


Damage is complicated of many Inſtances, as here, it is 
otherwiſe; and 1t would be inconvenient if it were not ; 
for it might be impoſkble to tell who his Cuſtomers were 
to have been; and if he had named ſome, and failed in the 


Evidence of proving a Loſs of any of them, he muſt have 
been nonſuited ; and he would be ſo reſtrained to them men- 


tioned in the Declaration, that he could give Evidence of 
none other. But it is otherwiſe on Indictment for Barretry; 
you may give more or leſs Particulars in Evidence than you 
have mention'd ; becauſe that only raiſes or leſſens the Fine, 
but here it is to have Damages from a Jury. 2dly, This is oh 

a gainſt 
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gainſt a Wrong-Doer; in which Caſe this general Way of 
declaring has prevailed in all the Courts in Weſtminſter, 
for there it is not neceſſary to make a Title to Plaintiff 
further than generally, that he was poſſeſſed, &c. As for De- 
priving one of his Common, wide 9 H. 6. 43,45. 27 H. 6.1. 
1 Vent. 274. Trin. 27 Car. 2. Rot. 1501. 1 Rol. Ab. 63. pl. 31, 


1 Cr. 510. 11 H. 4. 44. b. Hill. 8 W. 3. Rot. 316. in C. B. 


Baker and Moon; and fo is Hart and Baſſet's Caſe, 2 Joe. 
156. Allen 22. 1 Teo. 236. Style 107. 1 Vent. 13. Eating 


Graſs cum averits, good, without more. 


Turton: Action will not lie without ſpecial Damage; 


Br. Action ſur Caſe 6. Nuſance 1. Cr. El. 664. 5 Co. /! 


linms's Caſe. Vanghan 335, 340, 341. 9 Co. Mary's Caſe. 


2 Cr. 446. 1 Rol. Ab. 888. 1 Iuſt. 56. Keb. Meunell and 


Saltmarfh's Caſe. 2aly, If ſpecial Damages be ſufficiently 
alledged, CU. of them not material. 1/7, Here it ap. 
pears Plaintiff had a Colliery expoſed to Sale. 2dly, That 
this was the Way through which his Cuſtomers uſed to 
come and go. 3dly, That Defendant malitioſe, &c. did ſtop 


this Way. 4%, That Plaintift thereby loſt the Sale of his 


Coals; and he relied upon 1 Rol. Ab. 104. 


And he ſaid Verdict would aid it at all Events; and for 
Defects cured by Verdict he quoted 1 Keb. 847. 2 $9170. 
250. 1 Fent. 114, 126. Jo. 125, 231. 1 Rol. Ab. 63. 2 C,. 


565. CY. Car. 510. 1 Rol. Ao. 88. | 
Rookby : This Action will not lie without ſpecial Da- 


mages for two Reaſons ; 1. Becauſe it is a general Injury 


to the whole Body of the Kingdom, and therefore the Ac- 


tion is given only to the King, who is the Head. 2. Becauſe of 
the Multiplicity of Actions that would inſue, if every one 


might have an Action that is ſtopp'd of this Way. But when 
Action is upon the ſpecial Damage, they ought to be ſo cer- 


_ tainly alledged, as that the Court may be ſatisfied that it is 


a ſpecial Damage; and here if the (per quod) had been o- 
mitted, it had been undoubtedly bad, for that had been 


but a general Injury; and tho' the per quod ſeems to have 
two Things, 278. the T,ofs of the Sale, and alſo the Leſſen— 
ing the Value of the Coals; yet in Truth all is but one, 


7iz. the Loſs of the Profit of his Colliery. If there had 


been a ſufficient Cauſe of Action without the per quod, the 


incertain lay ing Damages under the per quod will not vitiate; 
it is not ſaid, that any particular Perſon intended to buy, 
and by Reaſon of this Stopping forbore it; and he com- 


parcd it to the Caſe in 3 Bulſtrode 75. where Plaintiff had 


laid in his Declaration, that he purpoſed to ſettle Land 
1 | | | upon 
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upon bis Son, and to let Part to Tenants; and that De— 
f-ndant did Slander his Title, whereby, Gc. and Judgment 
arreſted, becauſe he had not ſhewn in certain any who had 
forborn being his Tenant upon that Account; and ſuppoſo 
the Caſe of [art and Haſſett to be Law, it is not like 
this; for there was an actual Damage 77 proeſenti, but here 
is only a potential Damage; becauſe it may be the Cu- 
 1tomers would not have COme, if the Way had not been 
ſteppd; or if they had come, it may be he had not agreed 
of the Price with them. But it is objected, they could not 
name their Cuſtomers, becauſe they could not know them. 
Anſwer : It is for that Reaſon they ought not to have Da- 
maze, becauſe they do not know what Damage it has done 
them; and they would have recovered ſomething for per- 
haps nothing. b 180 N 
Holt C. J. The Action will not lie generally. But two 
Queſtions are in this Caſe; 1/f, Whether Plaintiff may 
have this Action in this Cale generally, in reſpect of the 
Proximity of his Colliery to the Highway, 2%, If ſpecial 
Damage be ſo laid as to maintain the Action. As to the 
firlt Action will not lie for the Proximity; for tho the Wa 
be more convenient for him, than to others of the King's Sub— 
jects; yet he has no more Right to the Way than the Reſt 
of the King's Subjects, and therefore no more intitled to Ac- 
tion for the Stopping generally than another; and this is 
the Reaſon of Finiaux and Hovedon, 3 Cr. 664. Every Man 
that brings Action for an Injury, it muſt bear Proportion to 
the Right which he has; as where one has Common bc- 
Jonging to his Houſe, or Ground, or a Way to his Houlc, 
or Ground. 2 Saurd. 115. A. ſeiſed of a Mill in a Town, 
and B. ſciſed of another Mill in the ſame Town, and a 
Preſcription, that Inhabitants ſhould come to one or the other 
of the Mills, as they pleaſed, it Inhabitants come to neither, 
they both mult join in the Action, in reſpect of the Right 
which is in Common; and Action mult always be managed 
according to the Right; and this Highway was made tor 
all the King's Subjects. F*** 
2dly, There is no particular Damage; for the Oſſence is 
Stopping the Highway; and if the Defendant had been in- 
dicted for this, the Indictment would conclude ad c07212/720 
nocumentium onnium ſubdit Domini Regis per illuus pid 
tranſern'; and without Doubt the Count would have 
been bad without the per quod; and it is not like the Calc 
Put by my Brother Gozld, of diverting a Water-courſe from 
a Mill; for the Plaintiff had a particular Right in the 
| V Water- 
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Water-courſe to his Mill; and ſo was the Caſe of St. 70% 
and Moody; it was for Stopping a private Way, and the 
per quod did not make the Giſt of the Action: But in all 
general Nuſances, where the Action is particular, the per 
quod makes the Giſt of the Action; and there it muſt be 


made certain. And the Caſe of 27 H. 8. is Law, if rightly 


underſtood ; that is, Action will lie according to Fitz. if ſpe- 
cial Damages be laid, as it was not in that Caſe; and accord— 


ing to Baldwin, it will not lie without ſpecial Damage, as 


that Caſe was; and ſo is 1 Tf. 56. And the ſpecial Damage 
muſt be more than Hindrance of Paſlages; as Falling in, 
breaking Hand or Leg, Gc. and I always underſtood it ſo. 

(bi. He loſt his Cuſtomers, and that is particular. Anke, 
Such a Precedent overthrows all the Books, that agree Da- 


mages muſt be ſpecially alledged : For the Damages muſt 
- ſupport the Action; and therefore they muſt ſhew ſome par- 


ticular Cuſtomer whom this Stopping hinderd to come. As 
to the Caſe in 1 Rol. Ab. 63. it were in Point, but I always 
heard it denied to be Law; and the ſame Author in his 
Reports 56. Fell and Brewer's Caſe, ſays, that Loſs of Cu- 
ſtomers is no ſpecial Damage in ſuch a Caſe ; but where 
Words, Gc. in themſelves are actionable, ſuch an Allegation 


with a per quod is good, in Aggravation of Damages. 2 Hol. 


Rep. 79. 1 Rol. Ab. 36. 1 Cr. 140. 2 Bult. 276. where one 
was ſaid to be Incontinent, whereby none would marry 
him, and not good; but he ſhould name ſomebody who 
refuſed upon that Account; and no Diverſity between the 


principal Caſe, and Action for Words which in themſelves 


are not actionable; for in both Caſes there muſt be a ſpc- 
cial Damage; and this is like the Cafe of Paine and Par- 


terick, 3 Mod. 289. and Meuel and Saltmarſh, 1 Keb. 847. 


The firſt Caſe was thus; there was a "Town which main- 
tained a Wherry for all Paſſengers paying 'Toll, and a Cu- 


ſtom, that the Inhabitants of the Town ſhould paſs grati- ; 


and the Perſon, whoſe Ferry it was, gave over keeping it, 


_ againſt whom one of the Inhabitants brought his Action: 


The Cuſtom was adjudged good, but held the Action would 
not lie, but Defendant was only puniſhable by Indictment; and 
that there was no more ſpecial Damage to Inhabitants of 


the Town than to any other, by the Ceſſer of the Ferry, 
dig. the not Paſſing; and that Paſſing free was only conſe- 
quential. And in the Caſe of Meuel and Saltmar - the: 


Corn was rotten, becauſe he himſelf could not bring it 
home; and the Caſe of Hart and Baſſet is a weak Caſe : 
but ill the Declaration there was better than this; for it 

4 N appears 
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appears the Plaintiff was a Farmer of Tithes, and was liable 
to an Action if he ſuffer'd the Tithes to lie on the Land h“ 
vond a convenient Time; and that he was alfo put to great 
Expence. It an Action be made maintainable for ſuch ima- 
zinary Damages, it would overthrow the Maxim in Law. 
That an Action does not lie for a common Nuſance; and if 
Plaintiff cannot tell whoſe Cuſtom he loſt, he cannot thew he 
loft any Thing; and the Action is always in lieu of the Loſs: 

Then the Queſtion was, the Court being thus divided, how 
Judgment ſhoutd be; and per Holt, if the Diviſion had been 
oa the firſt Motion in Arreſt of Judgment, before any Rule 
made, the Plaintiff muſt have had Judgment; but here is an 
A4doiſare vnt indefinitely, and ſo Judgment can't be cntred 
without Continuances ; and while the Court is divided, it 
continues an Adoiſare oult, If the Rule had been temporary 
and expired, the Matter had been at large; but he ſaid a 
Writ of Error lay, and therefore there mult be Judgment one: 
way or other; but let jt ſtay, et fic pender. Judgment was 
ſtayed. But in the Caſe of Philips and Ryand, Paſch. 11, 
G. 1. the Chief Juſtice ſaid it was reverſed by the Opinion 
of all the Judges in Exchequer Chamber. 


Grant verſus Burt O. 


Oe Facias againſt Bail, who plead no Cap. iſſued againſt Aer laue 


) the Principal ; Plaintiff replied, that there did, frout patet joined, cannot 


per Necordum in this Court, and prays that the Record may Ply prove 
be inſpected : Detendant demurs ea male conclufit his Re- a9] per re- 
plication; and it was moved for the Plaintifl, that Demur- Ante p. 215. 
rer might be ſet aſide, becauſe Defendant tendered an Iſſue, e Frick, 
and Plaintift join'd with him, and Pleadings were at an 1 
End; and nothing remained but to inſpect the Record; quod Wicket. 


cur conceſſit, and the Demurrer was ſet aſide. 


Harvey verſus Williams. Hill. 10 V. Rot. 160. 


N Iudebitat Afſumpfit, the Defendant pleaded quod arte on lilli. 
Exhibitionem Bille the Plaintiff became a Bankrupt, % nir 
whereby he became unable to diſcharge the Defendant, ME mir | 
becauſe the ſaid Money, from ſuch Time as he became AR of Bank 
a Bankrupt, was due to ſuch Creditors as ſhould ſue out a 7p, 10 
e ; on Demurrer Judgment pro Quer, for this is 

no Plea, | | 
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King verſus Harris. 


N Inquiſition of forcible Entry into the Rectory of J. 


tricedut in Glamoreanſhire was taken the eighteenth 


of Ottober 7 V. 1695, and Reſtitution preſently granted. 
which was ſoon after ſet aſide by a Vi laica removenda; and 
tenth of December 1691, a new* Reſtitution was granted, on 
which the Inquitition was removed by Certiorari into King's 
Bench, and ſeveral Exceptions taken to Inquilition. 1/7, That 
it was Preſtututum extitit in the Preterperfect Tenſe. Heo!: - 
That would be fatal if Extitit were necetlarily in the Preter- 
perfect Tenſe; but there is an old Verb called Axtito which 
may have Hxtitit in the Prefent "Tenſe. 2d was to Caption, 
which ſaid, they jurat et onerat, but does not ſay with 


cet; and this ſtuck with Court. 1 Sid. King verſus Fault 


and Chalgnr and Chaloner. And it was reſolved, that a 
[i laica removenda could only remove the Force, but not 


- medGie with the Poſſeſſion: But then it was further ſtrongly 


objected, that the ſecond Reſtitution upon Inquiſition was ir- 


regularly obtained, becauſe the Juſtices of the Peace had 


executed their Power, by puting the Party into Poſſeſſion im- 


mediately after the Inquiſition taken, and could not grant a 


new Reſtitution afterwards : But per Holt; if Poſſeſſion be deli- 


vered upon Habere facias Poſſe{ſionem, or Grant of Reſtitution, 
and it is avoided immediately by a new Force, there the Party 
may have a new Hlabere Facias Poſſeſſlonem, or Grant of Re- 


ſtitution ; but if atter the Reſtitution awarded, the Party en- 


joys quiet Poſleſtion, and he be removed by a new Force, 


there he ought to reſort to a new Remedy. 2%, It was argu- 
ed that the Grant of the ſecond Reſtitution was not good, be— 
cauſe it was not granted in convenient J'ime; for the Intent 


of the Statute of II. 6. was to give ſpeedy Remedy; or at 


leaſt after ſuch Delay, as there has been here, there ought to 


be ſome Procels to renew the Inquiſition, upon which the 


Party might come in and ſhew what he can ſay why Reſti— 


tution ſhould not be granted; for the Poſſeſſion might have 
decome lawtul by ſubſequent Conveyance; and this is agree- 
able to the Reaſon of the Law; for in perſonal Actions after 


a Year and a Day, at common Law, the Party could not 


have Execution upon any Judgment, but was to put his Ac- 


tion of Debt on his Judgment, till the Statute of 7/7, >. gave 


him a Swe Hadid; and in real Actions he muſt have 9 
ocire Facas, In criminal Caſes alſo, if Execution be deter- 


I red, 
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red, the Priſoner muſt be brought to the Bar before a Re is Keyi. 1: 
made for his Execution ; to which Holt agreed, and cited „e s. 


Knightley's Caſe, who had Judgment of Death for High 
'[reaſon. pronounced againſt him in Eaſter Term, and Exe- 
cution was countermanded, and mean while Trinity Term 

aſt; and there being Orders from above for his Exccution, 
in the long Vacation all the Judges met at Serjeants Inn, 
and it was agreed by them all, that without being call'd 
to the Bar firſt he could not be executed. And Holt was of 
Opinion, that if Trinity Term had come, tho' not paſt, 
it would have been the ſame thing; and the Court here, after 
Conſideration, were of Opinion that Reſtitution ought to be 
granted, by reaſon of the long Delay, which might be a great 
Inconvenience and Prejudice to Purchaſers ; and they grounded 
this Reſolution on Dr. Bonham Caſe, 8 Co. 119. And Halt 
ordered a ſpecial Entry to be made, that becauſe it appear d 
on Examination that Reſtitution was not awarded till three 
Years after the Inquiſition, that therefore Reſtitution granted 
to Harrts. Dc 


The City of London verſus V anacre. 


Ul PON a Habeas Corpus directed to the Mayor, Al- ; Mod 438, 


dermen, and Sheriffs of London, to remove the Body 


of Vanacre, with the Cauſe of detaining him; they return- 8 
ed, that the City of London is an ancient City, and County making By- 


of itſelf, and that the Citizens of London temps dont have j; 
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Laws to ob- 


been a Body Politick, known by divers Names; and that fon to take an 
King John, by his Charter, granted to them the Shirevewick Ofice, under 


of London and Middleſex, and: that they ſhould make out of 
themſelves whom they pleaſed Sheriffs; that Magna Charta 


and divers other Statutes confirm all their Liberties; and that Pot. Hill. 


they have a Cuſtom to make By-Laws; and that if any of 


Civitas Lon- 


them be defective or difficult to be underſtood, or if any den d. wood. 


Matter ariſes for which a convenient Remedy was wanting, 
that the Common Council may take Orders touching the 
fame. That Time out of Mind there has been a Court of 
Record before the Mayor and Aldermen in the inner Cham- 
ber of Grild-hall. Then they return an Act of Common 

Council, made 7 Car. 1. which repeals all former By-Laws 
touching the Election of Sheriffs, and appoints that the E- 
lection ſhall be the twenty-fourth of June yearly; and if in 
the Interim there ſhall be a Vacancy, then at ſuch Time and 
Place as the Lord Mayor and Court of Aldermen ſhall ap- 
EEE point; 


Of common 
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point; and that no Freeman of the City fo elected thai 
exempted from the Execution of the Office, unleſs ke 1, 
juntarily take an Oath before the Court of Aldermen, the 
he is not worth Ten thouſand Pounds; and bring tix Con. 
purgators with him, ſuch as the Lord Mayor and 4 
dermen ſhall approve of, to ſwear that they believe hat 
he has ſworn is true; and that if any Freeman elected Ste- 
riff, and be proclaim'd on the Huſtings in the Preſence of 
the Lord Mayor and fix Aldermen, or in his Abſence before 
eight Aldermen, ſhall not come to the next Court of Alder 
men, and declare his Conſent, and enter into a Bond of 
10001. to the Chamberlain, to appear at the Vigil of St. 
Michael, and to accept the Office; not having a reaſonable 
Caulſc to be allow d by the Lord Mayor and Court of Alder- 
men, ſhall forfeit 400 J. one Hundred to be paid to the next 
Sheriff that ſhall hold, the reſt to the Uſe of the Mayor and 


Commonalty; to be recovered in the Court of Record held 


before the Mayor and Aldermen, Then the Return {ts 
forth, that the Defendant was choſen and proclaimed, 5c, 
and for his Default, Gc. a Plaint was levied, Oc. 
Holt Chief Juſtice deliverd the Opinion of the Court, 
that the By-Law was good, and a Procedendo ought to be 
granted. The principal Objections againſt the By-Law may 


be reduced to four. And the firſt is, that the Subject Mat- 
ter, concerning which this By-Law is made, is not within the 


Cuſtom of the City; for the Shirevewick of London and Mid- 
dlefex is granted within Time of Memory, and therefore not 
within a Cuſtom, which is immemorial ; and beſides, the 
Shirevewick of Middleſex is out of the Juriſdiction of the City, 
and therefore their By-Law cannot extend to it. As to the 
firſt Part of this Objection, that no By-Law can be made 
about this Franchiſe, becauſe granted within Time of Me- 
mory ; I anſwer, That admitting the Cuſtom will not war- 

rant ſuch a By-Law, yet it may be made of common Right ; 

eee, for of common Right every Corporation may make a By- 

Corporation LAW concerning any Franchiſe granted to them, becaule it 

e for the Welfare of the Body Politick, and included in the 

Ae very Act of Incorporation. Hob. 211. 2dly, Every Corpo: 

Franchiſe ration has a Power to make a By-Law for the better Ge- 
8 © vernment of the Place, which is the very "Touchſtone by 

A Corporati- Which all By-Laws are to be judged : Now, if it be for the 

Boda ld 2 Advantage of the King and People to have ſubſtantial Per 

ter Govern. ſons ſerve in this Office; this By-Law cn that Account 1: 

1 good. 5 Co. 62. the Chamberlain of London Cafe. An Act 

Place,to make of Common Council was made, that all Citizens and Strar- 


EY Laws. 
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gers who ſhould expoſe any Cloaths to Sale in the City of 
London, ſhould bring it firſt to Blackwelt-Fall; and held a 

good By-Law both as to the Citizens and Strangers, becauſe 

it was tor the Credit of the Market and publick Good, 3%, 

The very Conſtitution of King Zames's Charter obliges the jc yu, 
Citizens to make By-Laws concerning this Election; tor the lives tend ws 
Franchiſe is not only granted to them, but that they ſhall Abe. 
chooſe out of themſelves whom they pleaſo to be Sherifts. RS 
Now it would be in vain to give them a Power to appoint compeh tie 
the Sheriff, if they have not a Power to compel thoſe whom bees 
they ſhall appoint; and the Acceptance of the Charter ob— 

liges them to perform the Terms on which it was given: 

And as every Citizen is capable of the Benetit of the Fran— 

chiſe, fo he muſt ſubmit to the Charge alſo. 2 Co. Bret v. 
Cumberland, and he took it that this Franchiſe is an Advan- 

tage to the City, for in King Charles I's Time a Surrender 

of it would have compounded for their Franchiſe, 4%, If irdonot male 
they do not make ſuch an Election as the Letters Patent Flection, it is 


a Forteiture E 


appoint, it is a Forfeiture of the Franchiſe; for all Fran- le pl 
chifes are granted on Condition, that they ſhall be duly dis. 
executed according to the Grant; and if they neglect to per- 

form the Terms, the Patents may be repealed by cure T- 

cias; therefore it is neceſlary that they have a coercive 

Power to compel Perſons to take the Office upon them with- 

out Cuſtom, or elſe the Franchiſe would be loſt to the 

City: But admitting it could not be good without Cuſtoim, 

yet he was of Opinion that the By-Law was warranted by 

the Cuſtom, tho the Subject Matter of it had its Original 

within Time of Memory; for general Cuſtoms may be e- General Cu. 
| tended to new Things which are within the Reaſon of thot. toms ex. 


tend to new 


_ Cuſtoms, 5 Ch. 82. Srelling's Caſe, is an Authority in Point, Things which 


where, by the Cuſtom of London, Executors may pay Debts, are within 
c. hmple Contracts, in equal degree with Bonds; and ad- *"* con © 
| at 1 R _ thoſeCultoms, 
judged that Adminiſtrators were within the Cuſtom, tho cre- | | 
ated by 31 Ed. 3. within Time of Memory, becauſe within 


the ſame Reaſon. As to the Objection, that he may be in- 


dicted for this Refuſal, as was the Caſe of Larwood Sheriff Tho! may i 
of Norevich; Reſp. That will not be ſufficient to hinder the Me yer. 


Forfeiture of the Franchiſe; for if there ſhould be a Refula] 333 
when the Sheriff comes to be ſworn, then there will be a Va- 
cancy, and an Obſtruction of Juſtice: Beſides the Penalty of 
the By-Law is for refuſing to declare beforchand whether he 
will hold at the Time, which is not indictable, and not tor 
refuſing to take Office upon him at the Time. As to the 
Part of the Objection, that they cannot make a e 
about 


the Reaſon of 


—— — gm i 
——— —— * 


+} 
+ 
' 
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about the Shire vewick of Middleſex ; Reſp. Tho the Exccu- 
tion of the Office is without the City, yet the Intereſt of the 
Franchiſe is within the City, as being a Franchile belonging 
to them, and therefore within their Juriſdiction ; for it is 
their Property, and veſted in them as the Body Politick of 
the City; the Perſons to be choſe are Citizens, and all Act; 


neceſſary to be done towards it, as Appearance, Gc. are done 


in London. 2d Objection was, that it is unreaſonable to 


impoſe an Oath on the Party; and more unreaſonable to find 
ſix Compurgators, and to be ſuch as the Lord Mayor and 


Aldermen ſhall approve of. £Keſp. This is an Eaſe to them 
from a Burthen, for every Citizen was originaly compellable 
to ſerve; and this excuſes them, if they ſwear themſclyes 
not worth 10,000 J. which they are not compelled to do 
it is a voluntary Oath, which is not againſt Law. 3 Cy. 469. 
1 Sid. 283. And as to the having ſix Compurgators, it is but 
in Imitation of the common Law; for tho' the Books men- 
tion twelve, yet the Courſe of C. B. is to have but ſix; and 


it is reaſonable the Mayor, Oc. ſhould have the Refuſal of 
them, that they be not infamous Perſons.. 3d Objection is, 


that the Perſon choſen is obliged to appear at the next 
Court after his Election, under the Penalty of 400 J. with- 


out a reaſonable Excuſe, to be allowed by the Mayor and 


Aldermen. Reſp. Whatever Excuſe he makes, if they al- 


low it, the City is bound by it; and if they refuſe to allow 


\ Diſcretion. 5 Co. 100. 4th Objection, That no Provilion is 
made for the Party elected to have Notice; and he may be 


a reaſonable Excuſe, it is not final; for it may be pleaded or 
given in Evidence in an Action brought for the Penalty by 


the City; for it was not the Meaning of the Common Coun- 


ci] to put an Arbitrary Power in the Lord Mayor and Alder- 
men, but is like the Power given by the Statute of 23 H. 8. c. 
5. to Commiſſioners of Sewers, to do ſeveral Things according 
to their Diſcretion ; but that muſt be underſtood of a legal 


in the Country at a great Diſtance, or beyond Sea. A. 


Every Citizen is ſuppoſed to be an Inhabitant, and dwelling 


there, and preſent at all publick Meetings; and if he be not, 


it is his own Neglect, of which he ſhall take no Advantage. 


Every Ces Men, but mult be intended to be by all the Citizens; but 
oblig d to take Admitting it was, cvcry Citizen is obliged to take Notice N 


Notice of E- 
lection, ſor are 
virtually pre. 
Ent. 


And as to the Objection, that all Freemen are not preſent 


at the Election, but only Livery Men ; Reſp. It does not 
appear by the Return, that the Election is made by Livery- 


what they do, becaufe they repreſent the whole; they are 
virtually preſent, and muſt take Notice, as all People do ot 
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Parliament Acts. The Election of Sheriff is a notorious Act. «44 
and the Proclamations of it on the Huſtings is publick; in a mW. 
Precipe quod reddat Summons on the Land is ſufficient ; {6 

Proclamation in the County Court in caſe of an Outlawry, I! 
tho' Party be removed into another County. If a Man 
thinks he is liable to be choſen, and he is at Y, he may 
get ſome body to inform him of it, and to go to the Court 
of Aldermen to give him Time to appear; otherwiſe ſuch 1 
Citizens at Time of Election would get out of the City, on : 
purpoſe to avoid being choſen; wherefore Judgment that a 


Procedendo ſhould gOs | | | 


4 G — aha; aero tee * 
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Robins verſus Robins. 


A Ction fur Caſe, the Plaintiff declared, that the De- Sali. is ; 11 
J fendant prætextu et colore cijuſdaim inedii bruce ſſan in Ca, formats | 1 {| 
Lege arreſtari cauſavit the Plaintiff, and held him to jpecial ju? Ba 0319 
Bail without Cauſe; on Not guilty, and Verdict pro Oer, it Bail withour 1 
was moved in Arreſt of Judgment, becauſe the Writ is not e _ - | 
ſhewn, on which the Arreſt was, nor is it averred by whom hes e 
he is proſecuted; whereas it ought to have been ſhewn more ed fiould be 
certainly and ſpecially, 9/2. That he owed the Defendant ante p. 257. 
but ſo much, and that the Defendant intending to oppreſs ; 
him, had cauſed him to be arreſted for ſo much, and o : 1140 
be held to ſpecial Bail; but here it does not appear to the ed 9 
Court, that the Sum for which he was arreſted required ſpe— #0 
cial Bail, which being the Point of the Action ought to | 
be ſhewn at large. And whereas it was objected, that this 
Matter could not be ſpecially ſhewn, becauſe the Writ re- 
mains in the Hands of the Officer. Reſp. The Plaintiff 
might have moved the Court that the Sheriff might have 
returned the Writ, and then all would appear. Befides, the 
Warrant under the Hand of the Sheriff to the Baijift would 
be good Evidence, CC 


« 
— — — — ee 


Cemer verſus Mickett, Paſch. 11 V. Rot. 456 5 Wl 


[N an Action of falſe Impriſonment the Defendant pleaded ors . 


| 
1 Miinomer in Abatement by Attorncy ; Plaintiff demur- plead Mimo- - 10 | 
red, and Exception was taken to the Plea, becauſe Miſnomer ee {hl | 
cannot be pleaded by Attorney. Br. Miſnomer, 5, 66. F. N. Plea might be | 
B. 27. Theol. dig. 365. b. for he having put in his Warrant een if 
FECELVEC 3 NO 


ot Attorney in the Name by which they ceclare againſt Cafe ef De. _ 
| | 4 A a en. UNI, murrer. , 1208 


mauſt be of the 


lk. 48. (Ci. Ta. ſur Recogn. to pay Money at a Day certain; ſolvit 
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him, he ſhall be eſtopped by his Warrant to ſay, that he js 
known by another Name: Holt was of Opinion that this tra- 
good Cauſe to refuſe the Plea, but not Cauſe of Demurrer; 
it is no Error in the Court to admit one by Attorney that 
ought not; and as to the Eſtoppel he faid, that the Entry 
of it on the Roll was not the Warrant of Attorney, but only 
a Memorandum of it, which was introduced by J/7ight C. ]. 

in King Janes II's Time, for before they were on a Roll 
by themſelves, and ſo they ought to be ſtill; and upon Con- 
ference with the reſt of the Juſtices Judgment was given 9d 
Hilla caſſetur. Et per Gould Juſtice, if the Plaintiff would 
take Advantage of the Eſtoppel by the Warrant of Attorney, 
he ought ro have replicd to it, and relied on it. Pee 


Harper verſus Davys. 


On new Tri. A Sſumpſit, the Plea was entred in Eaſter Term, the Me- 


al the Record morandum was of a Bill entred in Hillary Term; On 


cem ce piles Hue joined it was tried by N. prins, and the Verdict was 
was entred. ſet aſide, and a new Trial granted, and tried this Term in 
London; and in the new Nift prius Roll the Placita were 

of this Term; and that the Party appear'd and pleaded this 

Term, and Verdict thereon; and now Judgment was arreſt- 

ed, becauſe the Iſſue on the Plea-Roll is of Eaſter Term, and 

the new 'Trial is but a Continuance of the ſame Cauſe; and 

ſo the Record of Nift priu differs from the Plea-Roll; and 

1o adjudged in the Caſe of Dabarteen v. Chancellor. 


Sir Milliam Lacon Child verſus Harvey. : 


Cuth. 56. Yad Diem pleaded, and Iſſue joined, and Verdict at Ni prius 


Where the 


Yay in Bank for Plaintiff: And Northey moved to ſet it aſide, becauſe the 

is before the Yiſtringas and Jurata were returnable a die Saudtæ Trin. 

Payot , in tres ſeptimanas niſi Joh'es Holt, Gc. 27 Funii prius ve- 

pris, it is not . | | | 5 8 . 
amendable. ie,, Which 27th of June was the Day after tres Trin. but 

the Award on the Plea-Roll being tre Mich. it was moved 

to amend this Miſtake of the Clerk, becauſe in all Caſes, 

in which there is a Record to amend by, and the Amend- 

ment does not alter the Point in Iſſue, the Court may 

give Leave to amend ; here the Award on the Roll is right; 

ſo is the Iſſue: And the Judge of Niſi prius had Authority to 

try the Cauſe per IF. 2. c. 30. which requires only nt Dey 7 

I anc 


1 


Term. S. Hill. II W. III. 1698. 277 


— 1 


— 


and Place certain be appointed in the Shire; and this is a #18 
plain Miſpriſion of the Clerk, in Writing Tres Trin' for | 
Tres Mich. 1 Cr. 595. 2 Cr. 353. Dy. 260. and the Caſe of 
Sir R. Barnard, Mich. 8 I. But per Holt, tho' the Day 
of Return of the Poſtea ſhould be miſtaken, yet if the 
Cauſe was tried on the right Day, it would be good; but 
here the Day of Niſi prius being an impoſſible Day, and 1 
the Authority of the Judge contined to it, a Trial on an- Hy 
other Day will be without Authority, and therefore not 28 115 
amendable. If the Diſtringas and Jurata had been right, 
the Nift prizs Roll might have been amended, as was in Sir | 
R. Bernard's Caſe ; wherefore here the Trial was ſet aſide. 


- 
— — {1 
7 — « — 1 — - 
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Bond verſus Spark, Coleman and Hunt 


Sſault and Battery; Iſſue joined on ſon Aſſunlt dene ſue; New Tri ww — \ 
I two were acquitted, and Sparks found guilty; and it was to be, unle\: 1 
_ certified by the Judge to be againſt Evidence; and Motion Saint a. 
for a new Trial; but the Court ſaid, a new Trial could 
not be granted except againſt all; whereupon the Attorney 
for the Defendants conſented for the two Defendants which TT 1 
were acquitted, that they ſhould undergo a new Trial, and : _—_ 
quit the Coſts which they might have from the Plaintift 
on their Acquittal; and Sparks conſented to pay the Plaintiff 
Colts ; and ſo a new Trial was granted againſt all. 


Doctor Brookbanck verſus Allenſon. 3 


Octor B. Chancellor of Durham, iſſued a Citation ex Carth. 504. 
4 # officio verſus Allenſon for Incontinency, and that ſho 
ſhould be perſonally ſerved with it; and if it could not be R 
lo, then to fix it on a Sunday on the Church-door; and it 
was ſo done, and ſhe was excommunicated for not appear- 
ing; and now her Counſel moved for a Prohibition; becauſe 
by 29 Car. 2. no Proceſs ſhall be ſerved on a Sunday ; and 
that by that Statute this Citation is void, But the Court WI 
was of Opinion it was good, and proper to be executed on x 
that Day ; and that the Statute did not forbid the Execu- 
tion of ſuch Proceſs as could not be but on Sunday; and fo _ 0 
it is in the Caſe of Summons in real Actions; and it by ng 
the Eccleſiaſtical Laws, Proceſs is to be ſerved on a Sunday. Witt!!! 
the general Words of this Statute will not take it away, © —_— 


: | | i f [ þ | 
Michel“ | 17 
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Michell && Us verſus Garret. 


Ne his Ga ASE by Baron and Feme for a Cauſe ariſing before 
plc in Mari. A, Marriage ; Defendant pleads, that Plaintiffs 7nnquay 
n webe {gitimo matrimonio copulat fuerunt ; Replic, that they 
Actions were married at ſuch a Time and Place; Demurrer, and 
Diverlity.. Judgment pro Luer; becauſe the Plea was naught; for in 
Perſonal Actions you muſt lay the Matter on the Fact of the 
Marriage to make it triable by the Country, and not upon 


the Right of the Marriage, as in Appeals and real Actions, 


Tates verſus Fettiplace. In Cancell. 
' Vide 1 Vern. A Seiſed of Lands in Fee had, Iſſue a Daughter, and 


299 0 „by his Will he charged the Lands with 5000 J. for her 

92, 417, 424, Portion, to be paid at her Age of twenty-one Years, or Day 

4.39. of Marriage, and dies; the Daughter dies at fix Years ot 

rea ot Age; ſecond Husband of the Daughter's Mother takes out 

Land, pay- Adminiſtration to the Daughter and to Mother his Wife; 

ae 5 i and the Queſtion was, if he ſhould have the 5 000 l. or if it 

che Perfor to ſhou'd be ſunk for the Benefit of the Heir. And my Lord 

u hom payable Chancellor Somers decreed for the Heir; and held, that in 

as 3 all Caſes where a Man charged a Sum certain to be paid, 
ment, itis as here, out of the real Eſtate, there, if the Perſon dies, the 
Ante; ater Money ſhall be ſunk for the Benefit of the Heir: But if a 

a ale Nan deviſes a Perſonal Legacy, cr a Sum to be paid out of- 

a Term for Years, and the I,cgatee dies before the Age, Ge. 

the Executors or Adminiſtrators of the Legatee ſhall have 

the Money , becauſe it was dehitum in præſenti, tho /olven- 

aum in futuro. 3 3 5 

N. B. The Report of this Caſe in 2 Fern. 417. is, as to 

the State of it, different. 


| 


Hilliard vertus Gennings. 


God. $14: | HIS was an Iſſue directed out of Chancery, to be 
W tried in a feigned Action, whether Thomas Genniug, 
good Witneß the Younger, by any laſt Will in Writing, deviſed to Malliam 
wo Hilliard the Plaintif; and upon a ſpecial Verdict it was 
found, That Tho. Gennings, Husband of the Defendant, was 
ſeiſed in Fee of the Lands in Queſtion, and had Iſſue by the 
Detendant Tho. Genmings Junior his only Son, and two 
Daughters, M. and El. who are now living; that Le 

3 | 7 the 


Term. 8. Hill. II W. III. 1698. 


the Father made a Will 27 Decem' 1679. in theſe Words 
7 deviſe to my on Tho. Gennings, and his Fleirs for ene 


3 


ill that my Manor of Earneſly, which I lately purchaſed of 


H. W. but if it ſhall happen that my ſaid Sun fhall die 
| before he attain the Age of twenty-one Tears, or without Tic 
if his Body lawfully begotten, then my ſaid Land (hall be di- 
viell between my ſaid Danghters, Mary and Elis. and their 
Heirs for ever : That the Father died ſeiſed as aforeſaid ; 

that T ho. G. the Son entered and became {cid prout lex 

otilat, and being above the Age of twenty-one Years made 


7 


his laſt Will 7 April 1695. in the Preſence vf 4. B. and /. 


Tilhard the Plaintiff, and they ſubſcribed their Hands as 


Witnefles, in the Preſence of the Teſtator, whereby he de- 
viſed the ſaid Lands to the Plaintiff Vill. Ililliard, and his 


Heirs; that Tho. Genaings Junior was alſo Heir to his Fa- 


ther; that 18th of May 1695. he died ſeiſed without Iiſu6 
of his Body. And it was urged by Cart hero for the Plain- 
tiff, that Tho. Gennings Junior had all the Fee in him, and 


therefore might well deviſe to the Plaintiff; for the Word 
Or ſhall be conſtrued Aud; fo that the Remainder could 


not veſt till Tho. Genniug died without Iflue, and under 
the Age of twenty-one Years of Age; and to make another 
Conſtruction would be to defeat the Intent of the Deviſor ; 


for he meant, that the Iflue of his Son ſhould inherit before 
his own Daughter ; but if or ſhall not be conſtrued and, 


then if the Son has Iſſue, and dies before the Age of twenty- 
one, ſuch Iſſue ſhall not inherit, which is expreſly contrary 
to Intent of Deviſor; then the Remainder limited over would 
be void. Cy. El. 525. 1 Vent. 62. 1 Leo. 74. But per Holt; 
There is no Neceſſity to conſtrue Or as Aud in this Cafe ; 
for it might be the Deſign of the Father to hinder him 


from marrying till his Age of twenty-one Years; and as for 
the Caſe in Cr. El. that was adjudged to be an Eſtate-tail ; 
but to this Point the Court gave no Opinion; and after Holt 
denicd that Caſe to be Law: But the ſecond Point was, whether 
this was a good Will within the Statute of Frauds and Per- 
- juries, 29 Ca. 2. the Deviſor being one of the three Wit- 


nelles; and the Court were of Opinion, that for this Rea- 


lon the Deviſe was void; for every Day's Experience ſhews 
that the Deviſee cannot be a Witneſs to prove that Will; 


and the Intent of the Act was to prevent People from ſet- 


ting up forged Wills, which would be fruſtrated, if Deviſees 


!hould be allowed as Witneſſes of their own Will. Jud" 
pro Def”, uiſi canſa; and in Hill, Term Rule made abſo- 


Aue. 
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Res. Scattergood verſus Edpes. 


HE Caſe found by ſpecial Verdi& was : Ralpl; 
Edges being ſeiſed in Fee of the Manor of — 
rt Te Me in Norfolk, did by Will bearing Date 36 Car. 2. 
bee - _ deviſe the ſaid Manor to —— Serjeant at Law 
that Time) is for eleven Years, upon ſeveral Truſts; and after in the 
void. Will were theſe Words; Lem, I give and bequeath my ſaid 


Deviſe to the | 
hrit Iſſue Male 


Manor of = to the firſt Iſſue Male of George Jakes, 


.. 1,144 and the Heirs Males of his Body; and for Default of ſuch © 
Hileir Males of his Body, to the ſecond Iſſue Male of G.]. 


| 5 5 and the Heirs Males of his Body; and for Default, &c. to 


the third Iſſue Male, &c. and ſo to the Fourth ; provided they 
ſhould reſpectively take upon themſelves the Surname of F.dges; 
and if they ſhould not take upon them the Surname of Edges, 
or ſhould die without ue Male, as above, then to the firſt 
Tſne of G. Convoy, (who at the Time of Deviſe had Iſſue a 
Son,) with Limitation, as above, to the ſecond, third and 
fourth Son of George Convoy, and ſame Proviſo as above; 
and if they ſhould not aſſume the Name; &c. then to P. Edges 
for Life, and after to the Heirs Males of his Body; Re- 
mainder to the right Heirs of Deviſor. George Fakes had 
no Iſſue at Time of Deviſe, and died without Iflue ; Leaſe 
for Years expires ; Iſſue of George Convoy, who was in Being 
at the Time of Deviſe, enters and takes upon him the Name 
of Edges; upon whom the Plaintiff, Heir at Law of Deviſor, 
enters, whom Edges ouſts; and upon that this Ejectment 
was brought. This Caſe was argued ſeriatim by the Bench; 
and Plircow puiſne Judge argued for Plaintif, and Porec. 
Nevilt and Treby for Defendant, . 


2 Bliucote 
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Blincow: It is a Rule in Conſtruction of Wills to ſupport 
Intent of Teſtator, as far as it can be made conſonant with 
the Rules of Law: But here it is plain it cannot be main- 
tain'd in all Reſpects; and therefore there remains only to 
conſider, what Clauſes in the Will might be made good, a- 

reeable to Law, and what could not, and fo retain the one and 
reject the other: And 1ft, it is very clear the Deviſe for ele- 
ven Years is good, becauſe to commence immediately after 
the Deviſor's Death; and the laſt Clauſe of Deviſe to Pal 
Fdaes, it is not in Queſtion; but the whole Queſtion is, 


which of the two Deviſes, 072. that to the firſt Iflue of &. 7. 
or that to the firſt Iſſue of George C. ſhould ſtand, for they 


are incompatible, and cannot both ſubſiſt. If the Deviſe had 
been to Serjeant - — for eleven Years, with Remainder 
to firſt Iſſue of Convoy, being then in ee, it had been un- 
queſtionably a good Remainder. So it Deviſe to the firſt 
Hue of George Fakes be void, the Deviſe to Iflue of G. C. 
is good; ſo we mult conſider this Caſe, as if George J. had 
Iſſue now on one Side of the Court, conteſting with the firſt 
liſue of Convoy about this Eſtate, upon this Will. 


It is a Rule, that in all Deviſes of this Nature we conſi- 


der what may, or might have fallen out, and not what 
does fall out. No 
Deviſe of a Term to 4. for Life, and after to 2. for 


Life, and to C. for Life, is good, if they be all in & at the 


Time of Deviſe; and if it be made to Heir of one of them, 
all ſubſequent Truſts or Limitations are void, becauſe that 
would tend to a Perpetuity ; the like Rule of executory De- 
viſes of Land; but if the Contingency be neceſſarily to 
take Effect in reaſonable Time, as upon two or three Lives, 
it will be good; contrary, if it be to continue for many Ge- 
nerations; | | 5 Eras | 
Executory Deviſes are not aſſignable or barable. 


The ſecond Deviſe here to the Iſſue of G. Convoy cannot 


poſſibly be good; for I hold the firſt is good; and conſe— 
quently, by Rule of executory Deviſes, and contingent Truſts 
of Term, the ſecond cannot be good; vide Pell and Brown's 
Cafe. Indecd, if the firſt Deviſe by Intent of Leſlor were 


to paſs a preſent Intereſt, it would be void, becauſe there 


3 in ee to take it; and then the ſecond would be 
200U, | | | | GE. | 
It appears that at the Time of Deviſe G. J. had no Iſſue, 
but G. Conroy had one; and we ought to intend Deviſor 
knew this, for two Reaſons; 1/7, Becauſe it is improbable 
one would deviſe Lands to one that he did not know, 
Lt: whether 
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whether he were in efſe or not. 2dly, If he were in Being, 


he would deviſe the Land to him by his Name, and not 


Ray. 115, 82. 


by Deſcription of firſt Iſſue Male, which is the uſual Term, 
when the Party is not in , and therefore I conceive he 
intended it as an executory Deviſe, and therefore good. 

The Caſe in Ray. 115, 82. Deviſe to ſuch of the Daugh. 
ters of J. F. as ſhould marry a Norton within fifteen Years. 


So Deviſe to Son unborn by Name of firſt Iſſue ; and Deviſe 


Rol. Ab. 61 2. 


of the Truſt of a Term to firſt Son of J. by Limitation. 
was adjudged good. F/ide 1 Rol. Ab. Tit. Deviſe 612. which 
Authority was cited by Holt C. J. in the Duke of NOH 


Caſe; and by my Lord Nottingham in his Argument of 


Cotton and Heath's Caſe; nor do I find that this Authority 
was ever queſtioned, nor is there any Difference between 


it and our Caſe, Where there is an intervening Limitation, 


1 Rol. R.218. 
Cro. Jac. 394. 


that would make a Perpetuity, it ſhall be void, and the 
ſubſequent may be good; and for this Cotton and Heath 
Caſe is a full Authority, vide 1 Rol. Rep. 218. Blanſord's 
Caſe, Cr. Fac. 395: The Limitation was to a Perſon not 
in eſſe, for three Years after there was a Child born, who 
by Judgment of Court had Title to the Eſtate; and 'Truſts 
of Terms and Deviſes ought to receive the ſame Conſtruc- 
tion. Nor is the Poſlibility in our Caſe a remote one; for 


it muſt be in the Life of George. J. or at moſt within forty 


Weeks after, which I do not look upon as a diſtin& Space 


from his Life, but rather an Appendix of it; and the Poſſi 


6 


bility of the Caſe of Bates and Amerſt is more remote; 


and if this be a good Deviſe to Iſſue of G. J. by the firſt 
Conſtitution thereof, it cannot be vitiated by Matter ex poſt 


* 
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Powell agreed with the Rule put by Blincow concerning 


the Conſtruction of Wills; and that neither of theſe Deviſes 


could take by Way of Remainder, for Want of a particular 
Eſtate to ſupport them. ng 

Sc the firſt Queſtion will be, whether the Remainder to 
G. Jes Iſſue be good. 2dly, If not, whether that to Iſſuc 
of Convoy be ſo; and 3dly, if both be void, if Plaintiff has 
Title as Heir at Law; and he likewiſe agreed with Yliucotos 
Notion, that this Caſe ought to be conſidered as if the Con- 
teſt were now between Iflues of Fakes and Convoy upon this 
Will; and he ſaid it ſeemed plain the Deviſor intended Iſluc 
of Fakes ſhould be preferred ; but he conceived ſuch Intent 
was inconſiſtent with the Rules of Law; for it could not be 


but by Way of exccutory Deviſe, and that would not do, 


as this Caſe ſtood, 


2 


In 


— | 1 
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In Inheritances there may be two Sorts of exccutory De- 
viſes. 1/7, When Deviſor parts with the whole Fee out of 
him, and aiter qualifies the Eſtate of the Deviſce, and li— 
mits contingent Remainders over; and this is repugnant to One Fee c | 
the Rules of Common Law, to have one Fee depend upon vor depend 
another. 1 Zaſt. 18. By Act of Party one Fee cannot depend 8 
upon another; tho it may by Act in Law, as it is often Party, bu: 1 
ſeen ſince the Statute of 26 I. S. c. for Forfeitures of h Þy Ae. 1 
Fſtates-tail, and ſince Fines are become fo uſual; and tho! 5 
Jaugban, in the Caſe of Gardner and Sheldner, contradicts | | 1] 
this Opinion of my Lord Coke, and is angry becaule he cites | 
no Authority for it, yet he himſelf fhews no Authority to 
the contrary ; and it is no Wonder Che ſhews no Authority, 
tor it were to prove a Thing could not be that never was | 
done. 19 II. S. 8. h. Dy. 33. held it cannot be, even in aw18 8 5 
Will, And the firſt of theſe Deviſes, that we lind, is He Der fl 
and Hamozd's Cale, cited 3 Co. Boraflon's Calc. Cu. Tl. 204. | \ 
2 Leb. 114, and was firſt countenanced in Favour of Provi- 10 
ſten for younger Children, and of Land devilible by Cuſtom. 
Jide Cr. El. 532, 525, 360, 497. 2 And, 22. More 422, 464. | 
Pell and Proemns Cale; Poderidge did oppoſe the Opinion - = 
of the other three Judges, as to the Point of its not being 1 1 I 
barred by Recovery; and the Opinion in 1 Rel. R ep. 835, $36. | 
and Nye 274. went down with the Judges like chepp'd Hay; 
but lince it has been fo often paſſed over, it mult not be 
queſtioned now, becaute the Eſtates of many depend upon 
it; but this is not like our Caſe. Oo * 
2d Sort is when Deviſor docs not part with the whole | 
out of himſelf, but gives future Eſtates to riſe upon Contin- t 
gencies, and leaves the Inheritance to defeend in the mean 1 
Time; and this is not difagreeable to the Common Law; us in {| 
Caſe of Deviſe, that FExecutor ſhall fell Land, where the Lands 
deſcend in the mean Lime; and when the Executor doth fei! 


— ää— 
—— 
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it, Vendee is in from the firſt Teſtator, and in Pleading muſt "Mi | 
claim under him; and by the Selling, the Frechold and In- my 


heritince is, by Act in Law, deveſted out of the Heir ©: Wii 
Lord by Eſcheat ; even out of the King, if he were Lord | ß Il; 
by Eſcheat, without Petition, or Moumraus de droit. 29 Ed. 
3. 16. | £5 | | 

And there were no other Caſes of this Nature, till of 
late; and the firſt was Fynd and Thon, 2 Leb. 11. 3 Leo. 
64, 67. the next was the Caſe in Cr. El. 838, 819. 2 NRO. 
Ab. 793. and Bate's Caſe in Raymond $2. and in the Caic 
0! Weldon and Hlpington in Plocrden, they take a Difference 
between an. Inheritance and a Term; but it was at laſt re— 


4 3 | ſolved 
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ſolved in Manning's Caſe, that there is no Difference ; which 
Point prevailed againſt the Opinion of a great Lawyer, and 
Rules of Common Law, 

Now Judges ought to take great Care that they do not 
come to be made Perpetuities; for they cannot be barred by a 
Common Recovery, Gc. becauſe they have no Dependancy 
on the particular Eſtate; as is adjudged in Pell and Brown', 
Caſe; and therefore to extend them beyond a common Pof. 
ſibility will be dangerous; and there be two Sorts of Perpe- 

tuities, an abſolute one, and a qualified one; and Eſtates- tail, 
from the Time of the Statute of Dons till common Reco. 
veries were found out, were look d upon as Perpetuities. And 
ſuppoſe this Deviſe to the firſt Iſſue of G. J. be good, it is 
to him and Heirs; and if that failed, another Contingent 
limited over, which could not be barred: And by my Con- 
ſent, theſe Sort of Limitations ſhall never be carried beyond 
a Life; nor do I find any Authorities to the contrary, but 
that of /anghan before cited, for which he quotes no Au- 
thority; and as for 1 Leo. 438. I do doubt it is not Law. 

Whether the Deviſe to the firſt Iſſue of G. J. be good, two 

Things occur to be conſidered; 1/2, If the Deviſe to the firſt 
Illue of one who has no Iſſue at that Time be good. 24, 
Whether a Leaſe for eleven Years, precedent to ſuch a De- 

viſe, be good Reaſon of a Diverſity between the Caſes, 

Deviſe tothe And I hold, if there were no precedent Leaſe, a Deviſe to 

ont the of the firſt Iſſue of one, who at that Time had none, would 
that Time be void, and I find no Authority to the contrary; the Caſe 
had none, is moſt like it ſeems to be a Deviſe to Fitz in entre {a mere; 

d. for he was not in /e at Time of Deviſe; and yet that 

Caſe 15 not to be compared to ours, admitting it to he Law, 

which has been never yet ſettled ; but there have been Va- 

ricties of Opinions in it: The firſt I find is 11 H. 6. 15. and 

there Babington thought it good, and Paſtor contra. It is 

in Brook tit. Deoiſe 609. with a Onare. 7 Co. 9. without any 

deciſive Opinion. 1 Rol. Ab. 609, 610. with a Dubit. 7). 

303, 304. Deviſe to Infant iz Yentre ſa mere, if it be a Son, 

: void; but I hold that not to be Law, becauſe it is execu- 
peri to In: tory and contingent; but a fortiori it would be void by 

a mere, we. Way of preſent Intereſt. It is again mentioned in Dyer 342. 

ther good or but no Opinion. Mo. 127. and no Opinion; 177. adjudged 

t. good; but 664. held void. Cr. El. 435. if there be a new 

bublication of a Will, after Son born, good; ſecus not. 2 

Pulſt. 272. not good. 1 Rol. Rep. 110. void. Lit. Rep. 255. 

void: And thus it remained till King Ch. 2.'s Time. In Soe. 


and Cutler's Caſe in Sid. 153. and Keb. Court wes divides: 
: e but 
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but in 2 Mod. 9. Chancellor Finch held it good; and my 
Lord Bridgeman held the ſame, with great Reſpect to for- 
mer Opinions; and J hold it to be good; becauſe the Rule 
zs, that, when by the Words of Deviſor it apparently is de- 
ſigned for a future Intereſt or Deviſe, it is good; and when 
Deviſe is to Fitz in Fentre ſa mere, without more ſaying, it 
is plain he means a future Deviſe, becauſe by the very 
Words he takes Notice of his not being in efſe; and that is 
' tantamount, as if he had deviſed to another for a Time, or 


let it deſcend to the Heir for a Time. But in a Deviſe to 


firſt Son of J. S. who has no Son at that Time, none can 
tell by Words of the Deviſor whether he meant it ſhould 


take preſently or futurely; and therefore it is no more than Vide ante p. 
a preſent Deviſe to a Perſon not in & .. 39. Sinilt. 524 


Obj. This is not like a Deviſe at Common Law; and the 


Eſtate may deſcend in the mean Time. Anſw. Non liquet by 


Words of the Deviſe, that Deviſor intended it ſhould deſcend 
or not; and if it ſhould be good to firſt Son of J. F. the 
next 'Thing would be to make a Deviſe to right Heirs of 
J. F. good; nor is the one more remote than the other; for 
by the Death of J. F. he ſhall have an Heir, if ever, and it 


may be he may not have a Son till after his Death: Put in Ante p. 30. 
all theſe Caſes it would be good by Way of a future Deviſe; 5% 53: . 
as that in Caſe J. S. ſhall have a Son, that he ſhall have it; 


that would I ſay be good, if he has a Son in his Lifc-time, 
but not to a poſthumous Son. „„ 
But what ſeems moſt difficult in this Caſe is, whether, 
there being a "Term of eleven Years to expire, it did not 
come to Iſſue of G. J. by Way of Remainder, after the End 
of eleven Years : and whether in that Caſe it ſhall not be 


intended an executory Deviſe; for a Remainder to Fitz in 


Ventre ſa mere, upon a Term for Years, was always held 
to be an executory Deviſe, and good, even by thoſe who did 
oppoſe a Deviſe to Fitz in Ventre [a mere's being good. 

| for a long Time have been of Opinion, that this being 
after a Term for eleven Years would be a good cxecutory 
Deviſe to Iſſue of G. J. but upon great Conſideration, I 
hold it naught now; nor do I go upon the Words of the 
Statute of Wills, in which there are no ſuch Words as Per- 
ſon or Perſons, as in the Statute of Uſes. And as my Lord 
Finch, lead by the vulgar Error, ſcemed to ground his Opi- 
nion, if rightly reported in $7ow and Cutlers Caſe; it is true, 


a Uſe limited to Fitz in Yentre (a mere is void, becauſe no 


Perſon according to Statute of Uſes; but Statute of Wills 
makes no Mention of Perſon, and that makes the Difference. 


The 
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The Authorities againſt me are Nurſe and Nurceoril“s 
Caſe, which was a Deviſe of a Term for Years, Remainge; 
to the Heirs of the Body of Deviſee; and this good by 
Chancellor Nottingham, becauſe of the "Perm for Year, 
2 Mod. Rep. 292. Deviſe for twenty-one Years, Remainder 
to right Heirs of J. F. good, for the fame Reaſon, 18 7) 
Juſtice Rhodes's written Reports; Deviſe for Years with Re 
mainder to right Heirs of 7. F. good, if 7. $8. died durins 
the Years; and Cotton and Ilcath's Caſe was held good, |» 

Reſpect of a precedent Perm. | 
Deviſe tothe But the Words of the Will in our Cafe are conſiderable. 
ce a J give and bequeath the Manor of —— to Serjcant —, 
+. Lorggly in 1 ruft tor eleven Fears ; and then follow thefe Words 
Term) not tem, I give and bequeath my faid Manor to the firſt Ibu of 
good by Way (J. J. by which Words it {ſeems plainly ke meant to paſs the 
Doc. Freehold and Inheritance immediately to the Iſſue of G. J. 
and not that it ſhould not go to him till after eleven Years, 
and fo deſcend to Heir at Law in the mean Time; for the 
Words are i prefent?, and look like an immediate Deviſe of 

the Freehold. Os (= 

And to the Opinion of Finch in Chancery I oppoſe the 
Opinion of the Court of K. B. lately in the Cafe of Co9g- 
Arie p. 53. right and Corniſh; and Cotton and Heath's Caſe is an Abride- 
ment; and judged otherwiſe in Sir H. Gore's Caſe. Since 
Till. 33 & 34 Car. 2. it was an immediate Remainder by 
Deviſe to Heir Male of Body, and held void; and if Leate 
were deviſed to 4. for Life, Remainder to firſt Iſſue Male 
of J. F. who then has none, the Remainder would be void; 
for to make Manning's Caſe Law, they were forced to 
make the ſecond Devile firſt, and thereupon it was a pre- 
ſent Deviſe to a Perſon in e, and ſo good; which would 
be otherwiſe, if Deviſce of Remainder were not in eſſe; 
and the ſecond, C. J. Hale and Bridgman held, that a De- 
viſe of a Term's "I ruſt by preſent Words to one not in 05 
would not be good; and the Caſe of Cotton and Heath was 
in Chancery; and what a Chancellor decrees in Cafe of 
Truſt of a Term is no Rule for us to walk by; and the 
Caſe of Snow and Cutler was a Deviſe to Wife for Life, 
Remainder to Heirs of 7. §. and all the Court held, that it 
would be void, as to Remainder, if there had been no E- 
ſtate for Life; but whether that would alter it, they were 

divided. = 8 
Our Caſe cannot be thought a future Deviſe, becauſe the 
Words are de preſenti, I give and bequeath ; and tho it 
appears by the Will the Poſſeſſion was future, yet the . 5 
L | 1015 


we 
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hold is preſent. Vide 6 Co. IWild's Caſe; Devite to a Man 
and his Children, if there be no Children in Being, they 
cannot take as ſoon as they are born ; becauſe the Words 
ire preſent, and they not in efſe. And they cannot take by 
Way of Remainder, becauſe the Words are preſent. S$ſelto7: 
and [Iright's Cale; Deviſe to one & /iberis procreat & pro- 
reand', was adjudged a future Deviſe; becauſe that aps 
peard to be the Intention of the Feoffor, by the Word pio- 
crenndrs. | + | N | 

If the Deviſe in our Caſe were to Serjeant ce tor 
eleven Years, the Remainder to firſt Iſſue of C. J. I would 
perhaps conſtrue it as an executory Devife ; and make it 
000, if G. J. ſhould have Iflue during the eleven Years, 
otherwiſe not; and that is according to Bates and HAmer/i's 
Caſe; for as a Marriage of one of the Daughters with a 
Nortow would not be good after the fifteen Years; ſo . 
an liſuc born after the eleven Years ſhould not take; and it . 
the Deviſe had been to the firſt Iſſue to be begotten of C. 7. 
then I would give it to any Iſſue born during Life of G. 7, 
hut would not extend it to a Poſthumous Son. 8 

But it is objected from the Bar by Serjeant Lutebich, that 
tho' this Deviſe were void as to Iſſue of G. J. yet it could 
not be good to the Son of G. C. becauſe it depended on a 

recedent Condition, iz. If Iffue of G. 7. ſhould refuſe to 
allume the Name of Edge, or dic without Iſſue; which arc 
impoſſible, G. J. dying without Iſſue; oide Plowd. 272. 2 
Inſt. 218. tho the Condition there became impoſſible by Act 
of the Party himſelf; and this Notion was agreed to by the 
whole Court. 5 „ gl | 

But here it was adjudged not to be a precedent Condi- peice wn oe 
tion, but Part of a Limitation of a. Deviſe of a particular tor Lite, who 
Eſtate, which is void; but if it were collateral by it fclf, helen” A 
it would be a precedent Condition. Tide 9 UH. 6. pl. 34. mailer over, 
39. F. 16, where Deviſe to a Monk, with Remainder over, 5 
he in Remainder ſhall take immediately, becauſe Deviſe to jedizcly, 
Monk is void ; but if it were, that after Death of Monk, 
it ſhould remain, it ſhould not take till after Death of 
Monk ein Lord Pages Caſe‚e. 

7 Ed. z. 19. A. ſeiſed in Fee makes a Gift in Tail, 
and if Donee died without Iflue, it ſhould revert to Do— 
nor for Life, Remainder over in Fee; it was adjudged, 
that the Reverſion to himſelf for. Life was void, and by 
Conſequence it ſhould remain over immediately; and in 
our Caſes the Deviſe being void, whatever depends on it 
il be void; and upon the whole Matter, this is but a De— 
4 D 5 vide 
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viſe for oleven Years, Remainder to Iſſue of C. Chace then 
in Being. fr 8 

Nevill argued bricfly, and agreeing with Pore] in the 
Main touched upon the two great Rules in Conſtruction ct 
Wills; 1ſt, to maintain Intent of Feoffor, where it plainly 


appeared in the Wilt, and conſiſted with Rules of Law. 20, 


phat if it be a preſent Deviſe, there be one in Being ca- 


pable of taking at Death of Deviſor; and that this uns 
plainly a preſent Deviſe to Iſſue of G. J. and therefore void, 
there being none in eſſe; then the ſecond Clauſe to Iſſue of 
G. C. is good, according to 11 H. 6, 7, Deviſe to a Monk, 


Remainder over; he in Remainder ſhall take preſently, tho 


there is a Poſſibility the Monk ſhould be deraign'd. 3 Cr, E. 
ler v. Fuller; and Taybr and Bidolph, 2 Mod. Deviſe to Siſter 
and Heirs, till Son ſhould come to twenty-one Years, and 


then to Son and his Heirs ; reſolved that the Fee was im- 


mediately in the Son. And as to Proviſo, it is ſometimes 
a Condition, ſometimes a Limitation, and fometimes a Co- 

Treby C. J. Theſe and ſuch like Eſtates are againſt the 
antient Common Law; and therefore it may be ſaid of 


venant. 1 Juſt. 203. 1 Cr. 209. It is here a Limitation; and 


them as my Lord Coke did of the Statute of Donis, that 


ſince they crept into the Law, they have occaſioned great 


- Confuſion and Diſorder : And he ſaid, here the Iſſue of G. J. 
could not take preſently, becauſe not in Being; nor futurely 


by Way of cxccutory Deviſe, becauſe the Devife is i verb:s 


de preſenti; and therefore he could not take at all, and then 


the ſecond Deviſe is good: And he laid no Streſs upon the 


Leaſe of eleven Years; for he ſaid a Son might be born 
within them, and he might not; but he ſaid, if Deviſe had 
been, that two Years after the eleven Years Iſſue of G. J. 


ſhould take, it would be a plain executory Deviſe; for the 


Words then would plainly ſhew. it deſigned futurely. But 
where by the Words of the Will it appears a preſent Deviſc 
was intended, it ought not to be rather conſtrued an execu- 


tory one, than the Will ſhould be fruſtrated ; and for that 
Deviſe to right Heirs of J. S. who is in full Life, ſhall not 


be made good. And antient Books generally ran, that De- 
viſe to Fitz in Ventre ſa mere is void; but I think we 


muſt allow ſuch a Deviſe to be good now; for otherwiſ: 
many Wills would be deſtroyed, which would be inconve- 
nient; and fure there is no Difference between ſaying, 


give my Land to the Child my Wife goes with, and to the 


Child my Wife ſhall have. 
| 2 As 
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As to Executory Deviſes, they were utterly unknown to the 
Common Law, have obtained with much ado; and now that 
they have prevailed, ought to be look'd upon with much 
Jealouſy, left they run to a Perpetuity : And a Perpetuity 1s 
ſuch a Condition of a Fee, that Feoftec ſhall not be ablc to 
give abſolutely to another. And it was a great Policy of the 
Common Law, that Alienations ſhould be encouraged; fur 
it is the greateſt Preſerver and Promoter of Induſtry, Fradeo. 
Arms, and Study; and this was viſible from the making of the 
Statute of Donis, till common Recoveries were found out: 
and theſe Exccutory Deviſes had not been long countenanced 
when the Judges repentcd them; and if it were to be done 
again, it would never have prevailed; and therefore there are. 
Bounds ſet to them, /g. a Lite or Lives in Being; and fur- 
ther they ſhall never go by my Conſent, at Law; let Chan 
cery do as they pleaſe. Pop. 6. Court would not prefer; 
them any ſet Number of Years, but that they ſhould not ex— 
ceed a Life or Lives in Being. But I will not ſay but an 
executory Deviſe may well be to the right Heirs of J. y. + 
Cr. 459. Pal. 335. 1 Jo. 15. Limitation of Leaſe to J. {or 
Life, and if ſhe died without Iflue living at Time of her Death, 
then to B. adjudged void. And Croke favs Manning's C all 
would not hold now. 1 Rol. Ab. 612,613. 1 Sid. 35. It Mun 
ings Caſe were to be judged now, it would be hard to main- 
tain it. Ray. 493- Setting Bounds to them now is like a 
Correction of the Judges that gave them Countenance firtt. 
And fo ſays Hales, 3 Keb. 178, 123. Contingency ought not 
to exceed one or two Lives, tor that is a reaſonable Þxtent ; ' 
but here it is to a Son which perhaps would not be born in 
forty or one Hundred Years. Carter 87, 98. Deviſe to Infant 
in ventre {a mere is good, but void to Son; and that, as tar as 
that Book is an Authority, is in Point. Noy 43. Deviſe to . 
for Life, Remainder to firſt Son; Deviſee dies leaving Wife 
enſeint, the Inheritance deſcends, and veſts in Heir of De- 
viſor; and Deveſting of Eſtates is not favoured in Law: And sa 
in Executory Deviſes the Contingency muſt happen during Rood 
particular Eſtate, or never. Coftoz and Heath's Cate was a mult kappen 
Truſt in Chancery, where they carry thoſe Things farther Pet's 
than at Law. 5 V 1 3 ſlate, 3 
He held the Propiſo to be a Limitation and no Condition, 
and therefore firſt Deviſe being void, ſecond ſhall ſtand, as if 
Grant be to two, one whereof is capable, and the other not, 
he that is capable ſhall take all; ſo where they are to take 
at divers Times; as Grant to Father, and Son not in Bing, 
Father ſhall take all. 1 Co. 100, 101. Eſtate for Lite deviſed 


to 
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1 Salk. 325. 
2 Vern. 480. 
Carth. $11. 
Pre. Chan. 


217 
— 72 


Bond given 
before Mar- 
Tian dd the 
Wite, cond1- 
tioned to leave 
her worth ſo 
much, if ſhe 
lurvived. 

Per two Judg- 
s, that the 
Bond is only 
luſpended by 
the Marriage. 
Per Holt, that 
it is thereby 
extinguithed. 
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to one incapable, Remainder over is good. 1 Leo. 195. c 
125, Leaſe for Life to a Perſon not in Being, and Leaſe to 
another to commence from Determination of firſt Perm 

3 


commences preſently. Ao. 486, 5 20. Holcroft's Caſe is in 


Point. Jud. pro Def. 


Cage and Aclon. 


E BT againſt Defendant as Adminiſtratrix to Hu 
band for Arrears of Rent upon a Leaſe made to 
him in his Life-time. Defendant pleaded, that beforc 
the Intermarriage between him and her, there was a Bond 
entred into by him to her, to pay ſo much Money to 
her, her Exccutors, Adminiſtrators or Aſſigns, upon Con- 
dition that in cafe ſhe ſhould ſurvive him, he would leave 
her worth ſo much Money ; that he has not performed 
the Condition; that ſhe has not Aſſets above 200 J. which!“ 
a lets Sum than that which he had bound himſelf to pay 
her; and that the retaind that in Part; upon which Plaintif 


demurred generally. 


The Points in this Caſe were two; the 1ſt, Whether Debt 


upon a Bond were of as high a Nature as Rent; fo that an 


Executor might give it Preference of Payment. 
2dly, Whether the ſubſequent Marriage were a Releaſe 
of the Bond; and this Caſe was argued at the Bar twice, tirft 


by Brotherick for Plaintiff, and Carthew for Defendant ; and 


after by Serjeant Lev. for the, Defendant, and 
tor Plaintiff; but Court, iz. Holt, Rokeby, Turton, and 


Gold, agreed clearly, that Rent, whether upon a Parol or 


Leaſe by Decd, was in equal Degree to Bond, and Exccutor 


might prefer whom he pleaſed ; but the ſecond Point being 


more doubttul, and Brotherick for Plaintiff ſaid, and laid it 
down for a Rule, that if a perſonal Action or Duty be once 


extinct, it ever is 10; and therefore they cannot be re- 
leaſed upon a Condition ſubſequent. 1 Ro. Ab. 412, 413. 


And tho' here this Duty was not ſolvendum but in fiituro. 
and en à Contingency, c. if the Wife ſurvived, yet the 
Lien was preſent; and it this were a Bond by a Stranger to 
the Wife, the Husband after Marriage might have relcaſed ; 


_ and it were hard then that he ſhould have Power to relate 
to another, and not to himſelf; and the Diſcharge depend: 


upon the Duty, and not on the Remedy for it; and thc 
Husband has a more abſolute Power on a Duty to his Wite 


than on an Action for it; for if Bond be made to Wife before 


— — " — —_—_— Ho 
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Marriage, Husband cannot fue for it without Wife, yet he 
may releaſe it without her: And that every Obligation creates 
a preſent Duty, appears by the Forms of Pleading ; and Ob- 
ligation and Condition are not one Deed, but the one is 
in a Manner ſubſequent to the other; and therefore when 

ou crave Oyer of the Obligation the Condition is not ſer 
forth, but you mult crave oyer thereof ſeparately, 3 Cro. 
580. 5 Co. 70. are in Point; for if I covenant to infeoff you 
before Mich. a Releaſe of all Actions before Mich. dif- 
charges not the Covenant; but if 1 bind myſelf in a Bond 


for Performance thereof, there is an immediate Duty re- 


leaſable immediately; but if Marriage did not relcaſe it in 
our Caſe, the Conicquence would be abſurd, that there 
ſhould be an immediate Duty unreleaſable during the Co- 


verture. 2 Leo. 20. If Writ be ſued out before the Day of 
Payment, and that Day incurs before Judgment, the Writ 


is good, becauſe there was a Duty at the Time of Purchaſe of 


Writ; and he faid 27. 156. Hob. 216. were rather for him 
than againſt him, and that Godbolt 271. Hutt. 17. Noy 26. 
came neareſt to the Caſe, and quoted 2 Rol. Rep. 134. in 
Point for him. „„ 5 
 Carthew agreed, that regularly there is in every Obliga- 
tion a preſent Duty ; but that, he ſaid, was to be underſtood 
when the Solve dum was to be on a certain fixd Time, and 
not upon a Contingency ; for then he would have it a meer 
Poſſibility, which in its Nature is not releaſable: And he 
ſaid, that whether the Condition of an Obligation be pre- 
cedent or ſubſequent, both made but one Deed; as if 4. 
covenant with B. to pay B. 10/. if B. does ſuch a Thing; 


B. brings Covenant, and pleads only what is for his Purpoſe, 


and the reſt muſt come of the other Side; and one can crave 
Oyer of nothing but what is Part of the ſame Deed; for if 

there be a Defeaſance in another Deed, you muſt produce it 
in Court, which proves the Condition and Obligation to be 
but one Deed; and where there is a preſent Duty, Marriage 


1s a Releaſe of it; otherwiſe when the Duty is to ariſe upon 
a Contingency, as here; a Promiſe, if it be put in Writing, is 
a Covenant; indeed a Bond does found in Duty, and there- 


fore this Writing deſerves more the Name of a Covenant 
than that of Bond: And he ſeemd to rely much on 2 Sid. 
$8, 59. Lupart v. Hoblin; vid. lib. and after in Mich. 11 
I. 3. Rokeby being dead, the Court argued Seriatim, and 
Cold and Turton for Defendant, that Marriage did not re- 
leaſe the Bond. Holt, totis viribus contra, and that it was 

clearly a Releaſe, 8 
4 E 85 Gold : 
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Marriage is a 
Releaſe of all 
Bonds, which 


may become 


Gold: Marriage clearly is a Releaſe of all Bonds and 
Specialties, whether contingent or not, which by any Þof. 
ſibility may become payable during the Marriage; 1/, be- 


due during the cauſe Husband Wife are but one Perſon in Law, and fo there 


Coverture. 


If Executrix 
marries the 
Debtor, it is 
no Releaſe, 
becauſe that 
would be a 
Devaſtavit, 


can be no Payment between them. 2dly, becauſe the Suit 
is once ſuſpended ; and then it ſhall ever be fo. 11 JI. 7, 1;, 
10 II. 7. 1 Inft. 264. Dy. 141. 

But the great Objection is, how this Bond ſhall ſubſſt, 
there being now no body to whom it is due, and every Obliga- 
tion is Ycbitum in preſent! ; and a Huſband's owing a Thing 
to his Wife, is owing a Thing to himfelt, which is abſurd. 

Anſwer. The Law very often makes a Fiction for Prefer- 
vation of a Right; and a Suſpenſion of a Perſonal Duty i, 
not always an Extinguiſhment. Litt. $. 646, 647. And this 
is a neceſſary and prudent Proviſion in cafe of Survivorſhip, 
and it were hard Marriage ſhould deſtroy that whereof it was 
the Cauſe ; and the Rule is, modus et conventio vincunt bt 


gem, and Law, by its own Operation, will do no Wrong; 
and ſure it would be a great Wrong to defeat the Wife of 


her Proviſion. 1 Inſt. 264. 8 Co. 136. If Feme Executrix take 
Debtor to Husband, it is no Releaſe of Debt, becauſe it would 
be a Devaſtavit; and here the Law will interpoſe and take 


away the Inconſiſtency of Debtor and Debtee between Huf 


band and Wife, by taking it into its own Cuſtody : And he 
quoted Dorceſter and Veb's Caſe, 1 Cr. & 27 H. 8. J. 7 b. Man 
Obligor marries a Woman Obligee, who are after divorced, 


the Debt revives, and the Man ſhall be ſued by the Woman 


again; and tho here there be a Debitum in præſeuti, yet it 
is a qualified Debitum, and is no more than a Proviſion in 


| caſe of Chattel, which the Law would make in caſe of Inhc- 
ritance; ©, 2 Cr. 571. Hob. 216, Smith v. Stafford, tho it 


was urged to be a preſent Promiſe and Lien, releaſable by the 


Wife; yet Judgment was, that ſuch Promiſe was not re- 


leaſed by the Marriage, againſt the Opinion of Hob. ſo here 
the Juſtice of the Law will preſerve this Debt for an honeſt 


Intent. Noy 26. it is ſaid it would be otherwiſe in a Bond; 
quod fuit conceſſium, but that is not ſaid in any of the other 


Books that report it; and I ſee no Difference. Hut. 17, 18. 


Law will not work a Releaſe contrary to the Intent of the 
Parties; and in Litt. Reports it is ſaid, that Marriage is only 
a Suſpenſion, 5 5 
Turton : This Bond was not enter'd into for any preſent 
Debt or Duty, and if it had, it had been extinguith'd by the 
Marriage; for as Bonds given by others to the Wife ate 


by Marriage given to, and releaſable by the Husband ; {G 


2. : | Bonds 


—— rr OC 
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Bonds which he has from the Husband are veſted in him 
and fo releaſed by Act in Law. 1 Iuſt. 264. Dy. 6, 7, 1 
1 No. Ab. 184. 8 Co. 186. Mo. 236. Cr. Ca. 333 Cc. And it 
is a Rule in Law, that Releaſes in Law are more mildly 
taken againſt Relcaſer, than Releaſes in Deed. 1 1/7. 264, 265. 
And it is unnatural Marriage ſhould be a Releaſe of that 
which was made by Reaſon of the Marriage; if Debtee 
make Debtor Executor, it is a Releaſe of the Duty; but if 
Feme Executrix take Debtor to Husband, that is only a 
Suſpenſion of the Action, and Duty remains. Ploev. 184. 
Hutt. 99. 1 Iuſt. 264. 1 Ro. Ab. 194. Hob. 10. Mo. 855. Fa- 
ther and Son bound to A. jointly and ſeverally, 4. makes the 
Son's Wife Executrix, and held that was only a Suſpenſion; 
and he compared a Bond to a Covenant or Promiſe ; for no 
Action can be brought on any of them till broke, and Pro- 
miſe not releaſed by Marriage, ideo nec Pond; and he 
quoted Dy. 51. Litt. Rep. Clayton's Cafe, Obj. That tho' 
Stature be of a higher Nature, it is no T)ecaſtavit to pay the 
Bond before it, becauſe it is not due till broke. ide Ao. 
75 2. 5 Co. 28. | : TE . N 

Holt, C. J. contra; there are two Queſtions in this Caſe; Rent due 
1ſt, Whether Rent be of equal Degree with a Bond, or of i ber by Heat 
higher Nature than a Bond ; and if Payment of Debt upon Tap De 
a Bond may be pleaded in Bar of Debt for Rent; and a Cafe gree with x 
out of 2 Feut. was quoted at the Bar to prove Rent of higher Vd. 
Nature than a Bond. But I hold them to be of equal De- 1 Sid. 219. 
gree; for if it be a Leaſe by Parol, it is in the Realty, and Aue p. Z. 
that is in equal Degree with a Bond, and Payment of one by 
Executor is a good Plea in Bar of the other; and Newport vnde the Cate 


and God/rey's Caſe does not contradict this; it was Debt for Went. 184 


| Rent upon a Parol Leaſe, Defendant pleaded ſuch a Debt Fe 
upon Obligation, z{rra quod he had not Aflets; for being 772 
_equali gradi, he could not plead the one againſt the other 
till Judgment, or Payment of the Money; bt otherwiſe if 
one of them be of higher Nature thar the other ; and there 75. lex. 
is no Diverlity between Debt in the Realty by Specialty, 2% = gc? 
and in Realty without Specialty, as to Equality of Degrees ; Ie 114. 
lo that if there were no more in this Cafe, the Plea would 15. 4. 
be a good Plea. But the other Point is a great and con- 
ſiderable one, whether the Bond be not extinguith'd by Mar- 
riage, tho' given in Conſideration of Marriage, 
And I hold the Bond to be extinguiſh d by the Marriage, Bond is im. 
and that the Bend was a preſent immediate Duty from the mon Pay 
Sealing and Delivery of it; and tho! it is qualified, that is, no = 
Action can be brought upon it, till after Death of Hang: 
| #7 # + 
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Marriage is a Cold : Marriage clearly is a Releaſe of all Bonds and 
Releaſe of all | 
Bonds, which 
may become 


due during the cauſe Husband Wife are but one Perſon in Law, and ſo there 


If Executrix 
marries the 
Debtor, it is 
no Releaſe, 
becauſe that 
would be a 
Devaſtavit. 
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Specialties, whether contingent or not, which by any Pof. 
ſibility may become payable during the Marriage; 1½, be. 


can be no Payment between them. 2dly, becauſe the Suit 
is once ſuſpended ; and then it ſhall ever be fo. 11 JI. 7, 15. 
10 H. 7. 1 Inf. 264. Dy. 14. N 

But the great Objection is, how this Bond ſhall ſub fit, 
there being now no body to whom it is due, and every Obliga- 
tion is Debitum in prefenti ; and a Husband's owing a Thing 
to his Wife, is owing a Thing to himſelf, which is abſurd. 
Anſwer. The Law very often makes a Fiction for Preſer- 
vation of a Right; and a Suſpenſion of a Perſonal Duty i, 
not always an Extinguiſhment. Litt. g. 646, 647. And this 
is a neceſſary and prudent Proviſion in caſe of Survivorſhip; 
and it were hard Marriage ſhould deſtroy that whereof it was 
the Cauſe ; and the Rule is, modus et conventio vincunt lc 
gem, and Law, by its own Operation, will do no Wrong; 
and ſure it would be a great Wrong to defeat the Wife of 
her Proviſion. 1 Inſt. 264. 8 Co. 136. If Feme Exccutrix take 
Debtor to Husband, it is no Releaſe of Debt, becauſe it would 
be a Devaſtacit; and here the Law will interpoſe and take 
away the Inconſiſtency of Debtor and Debtee between Huſ- 
band and Wite, by taking it into its own Cuſtody : And he 
quoted Dorceſter and yes Caſe, 1 Cr. & 27 H. 8. J. 7 V. Man 
Obligor marries a Woman Obligee, who are after divorced, 
the Debt revives, and the Man ſhall be ſued by the Woman 
again; and tho here there be a Debitum in prafenti, yet it 
is a qualified Debitium, and is no more than a Proviſion in 
caſe of Chattel, which the Law would make in caſe of Inhe- 
ritance; v. 2 Cr. 571. Hob. 216. Smith v. Stafford, tho' it 
was urged to be a preſent Promiſe and Lien, releaſable by the 
Wife; yet Judgment was, that ſuch Promiſe was not re- 
leaſed by the Marriage, againſt the Opinion of Hob. fo here 
the Juſtice of the Law will preſerve this Debt for an honeſt 
Intent. Noy 26. it is ſaid it would be otherwiſe in a Bond; 
quod fuit conceſſum, but that is not ſaid in any of the other 
Books that report it; and I fce no Difference. Hut. 17, 18. 
Law will not work a Releaſe contrary to the Intent of the 
Parties; and in Litt. Reports it is ſaid, that Marriage is on 
a Suſpenſion. = VV 

Turton This Bond was not enter'd into for any preſent 
Debt or Duty, and if it had, it had been extinguith'd by the 
Marriage; for as Bonds given by others to the Wife are 
by Marriage given to, and relcafable by the Husband ; 0 


2 Bond- 
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Bonds which ſhe has from the Husband are veſted in him, 
and fo releaſed by Act in Law. 1 Iuſt. 264. Dy. 6, 7, 140. 
a Ro. Ab. 184. 8 (. 186. Ao. 236. Cu. Ca. 333 Ce. And it 
is a Rule in Law, that Releaſes in Law are more mildly 
taken againſt Relcaſer, than Releaſesin Deed. 1 I,. 264, 265. 
And it 1s unnatural Marriage ſhould be a Releaſe of that 
which was made by Reaſon of the Marriage; if Debtee 

make Debtor Executor, it is a Releaſe of the Duty; but if 

Feme FExecutrix take Debtor to Husband, that is only a 
Suſpenſion of the Action, and Duty remains. Plow. 184. 

Hutt. 99. 1 Iuſt. 264. 1 Ro. Ab. 194. Hob. 10. Do. $55. Fa- 

ther and Son bound to . jointly and ſcverally, A. makes the 

Son's Wife Executrix, and held that was only a Suſpenſion; 

and he compared a Bond to a Covenant or Promiſe ; for no 

Action can be brought on any of them till broke, and Pro- 

miſe not releaſed by Marriage, zdco nee Pond; and he 

quoted Dy. 51. Litt. Rep. Claptons Caſe, Olj. That tho 

Statute be of a higher Nature, it is no J)evaſtavit to pay the 

Bond before it, becaule it is not due till broke. Tide Mo. 

75 2. 5 Co. 28. 8 8 5 — 
Holt, C. J. contra; there are two Queſtions in this Caſe; Rent due 
1ſt, Whether Rent be of equal Degree with a Bond, or of i herby Leate 
higher Nature than a Bond ; and if Payment of Debt upon 8 
a Bond may be pleaded in Bar of Debt for Rent; and a Caſe gree with « 

out of 2 Heut. was quoted at the Bar to prove Rent of higher 5 
Nature than a Bond. But I hold them to be of equal De- 1 Sid. 210. 
gree; for if it be a Leaſe by Parol, it is in the Realty, and Ante p. 2 
that is in equal Degree with a Bond, and Payment of one by _ 
Executor is a good Plea in Bar of the other; and Newport Vide the Cate 
and God/rep's Cafe docs not contradict this; it was Debt for 2 Vent. 184. 
Rent upon a Parol Leaſe, Defendant pleaded ſuch a Debt 7 
upon Obligation, {tra quod he had not Aﬀets; for being 772 
quali gradi, he could not plead the one againſt the other 
till Judgment, or Payment of the Money; bt otherwiſe if 
one of them be of higher Nature hap the other; and there 754 les. 
is no Diverſity between Debt in the Realty by Specialty, 2% = 9's 
and in Realty without Specialty, as to Equality of Degrees; en. 55 a 
ſo that if there were no more in this Cafe, the Plea would 115. 4. 
be a good Plea. But the other Point is a great and con- 
ſiderable one, whether the Bond be not extinguiſh'd by Mar- 
riage, tho given in Conſideration of Marriage. G 
And I hold the Bond to be extinguiſhd by the Marriage, Bond is im 


and that the Bend was a preſent immediate Duty from the mediate Duty 


morons | : Ss Se Tons Wisag. 
Scaling and Delivery of it; and tho' it is qualified, that is, no 


Action can be brought upon it, till after Death of Husband, 
7 5 Litt, 
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Litt. 512. Releaſe of all Actions, or all Debts will re— 
leaſe it; and Co. in his Comment ſays a Releaſe of all Ac. 
tions will diſcharge it, tho no Action can be brought upon 
it at that Time, becauſe it was a Thing in Action, and 
without all Diſpute a preſent Debt; and tho' it be payable 
upon Condition, yet it is a preſent Duty; and it being à 
ſubſequent Condition, it muſt have Relation to ſome Ante. 
cedent, which is the preſent Duty. 5 Co. 70. Diverſity be- 
tween Condition ſubſequent and Condition precedent ; for 


| Rel-aſeof all Releaſe of all Demands will not releaſe a Debt upon a Con. 


Demands will J iti edent. will if 7 3 
eee dition precedent, but will, if upon a Condition ſubſequent; 


Debt on a and to ſay that it is not a Precedent Debt, is directly againſt 


Condition ſub the Words of the Agreement; for he is to pay ſo much 
as e rnd preſently ; and then comes the Condition, and does not ſuſ- 


dition prece- pend the Debt, but only adds a Condition with it: And 
dent. when you come to declare upon this Bond, you do it plainly, 


without any Mention of the Condition; but if the Con— 
dition were precedent, you mult ſet it out in Pleading, he- 
cauſe you muſt ſhew it performed, without which you have 
Vide Heb. 217. not a Title; and tho' they demand Oyer of the Condition, 
and have it entred of Record, by which it is Part of the Re- 
Cord, yet that does not alter the Plaintiff's Declaration; for 
if the Defendant does not ſhew the Condition performed, or 
not broke, or plead a ſufficient Plea, the Plaintiff ſhall have 
Judgment without taking any Notice of the Condition: So 
upon Oyer of it, if it does not appear to the Court, whether 
the Condition be broke or not, Plaintiff ſhall have Judg- 
ment ; but if it does appear to Court, that the Condition is 
broke, or not broke, they ſhall give Judgment as the Con- 
dition ſhall direct; that is, if it be for the doing of a Thing 
which is not done, and that appears to the Court, Plaintiff 
ſhall have Judgment ; or if it be for not doing a Thing 
which is not done, Defendant ſhall have Judgment. So it 
is plain here is a preſent Duty. ide 11 H. 4. 43. If Obligor pay 
a Debt in a Bond without taking Advantage of the Con- 
dition, it is a good Payment: So if it be a Debt in the Pre- 
_ ſent, he may pay it before the Day of Payment in the Con- 
dition; and Marriage is an actual Payment of the Money, 
for by the Marriage the Bond is given to the Husband, and 
then he himſelf is to pay it, and is the Perſon to whom it is 
to be paid, and none can pay or do other Act to himſelt; 
and if a Stranger had made a Bond to the Feme, that the 
Husband would leave her worth fo much Money, the Hut 
band might releaſe it. Co. 264. Plow. 185, 186, and Arun 
4cl's Caſe; and the Books make no Diſtinction, et wbi lex u- 
8 ” diſtin 
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diſtinguit nec 1105 diſtinguere debenns And I ſee no Grounds 
of Diſtinction, beſides my not finding it in any Books; and 
ſuppoſe there had been a Defeaſance of this Bond, and after 
an Intermarriage, fure that would diſcharge the Bond ; and 
tho a Condition be on Record, that will make no Difference, 
cor Defendant mult plead Performance of it. 

And the Caſe where Executor of Obligee marrics Obligor If Otice: 


; x : | 8 bog | 5 
is different, for there are divers Rights; but where Obligec red O 


| 1 VO | . 
marries Obligor, there he is to receive Money to his own Fg“ be 


15 gone, bit 


Uſe. A Man Poſſeſſed of a Term in Right of his Wife pur- Bot if Execs. 
pa ” 3 | 5. e 50 ; * TY a 1082 
chaſes the Inheritance, it is not an Extinguiſhment, becauſe 7 ©. blies 


marries Qb- 


of divers Rights; and the Diverſity of Right is a good liger, tor ars 
Ground for Diverſity in Law. 1 Iſt. 264. 8 Cy. 136. Another differen; 
Reaſon, that ſuch Releaſe would work a Wrong in Prejudice ag 
to a third Perſon. Tenant for Life grants a Rent, and then 
ſurrenders, yet Rent ſhall continue during his Life; a Man 
having Rent in Fee confeſles a Statute, and then releaſes 
the Rent, yet it ſhall have Exiſtence as to the Conuſee ; 
and upon the ſame Reaſon is the Caſe of Marriage of Ex- 
-cutor of Obligee to Obligor ; and if Obligor pay Money to 
Feme Executrix of Obligee, and aſter marries her, the Law 
docs not make a Gift of it to the Husband; but he fhajl 
have it liable to all the Debts and Legacics of the 'Feltator, 
Now a Bond is not ſupported by any Thing but itſelf; and Bond is it: 
here it is not the Marriage that is the Conſideration of it, for 5 
it needs none, being ſuſficient of itſelf; but in Cate of a 
Promiſe the Marriage is the Conſideration, and the Con- 
ideration is what ſupports the Promiſe; and I grant the Law 
will work no Wrong to a third Perfon ; but here the Mar- 
riage is the Act of her that is prejudiced by it, and therefore 
it cannot be thought a Wrong to her; and the Caf: of Di- 
vorce put, there it was no Marriage at all ab izitio; and if 
Husband and Wife made a Feofftment of Lands of Wife, and 
were after divorced, it was a Diſcontinuance; for between 
themſclves Relation made a Nullity, but never as to a third 
Perſon. Hob. 10. A Perſonal Action once ſuſpended and e- 
ver gone. And tho Condition be contingent, vet the Obli- 
_ gation is abſolute, and the Marriage is a Releaſe of the 
Obligation, and not of Condition, and a Releaſe of a Con 
dition is not a Releaſe of the Obligation. 0 
Now as to the Authorities quoted by my Brothers, a Man 
pronites to lcave his Wife worth 1000 J. in cate the furvi- 
ved him, a ſubſcquent Marriage docs not diſcharge that 
Promiſe ; and the Law is ſo, tho' againſt the Opinion of 


1 2 . 
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lol. but in the Caſe of a Promiſe, there is nothing due to 
Wife till after Death of Husband, and may be there never 
will be any 'Thing due to her. 

And Pleading doth not make Law, but on the contrary 

Pleading muſt be conformable to Law, and is good Evi 

dence of the Law; and in Caſe of a Bond, a Duty arifes 

immediately, and is enly detcalible upon a Condition ſubſe. 

quent; but upon the Promiſe it does not ariſe till after Death 

of Husband; and I do agree, there is no Difference in this 

Reſpect between a Promiſe and a Specialty, if they be 

made in the fame Manner; for if there be a Covenant to 

leave Wife worth ſo much Money if ſhe ſurvive him, that 

Releaſe of all ſhail not be diſcharged by Marriage; and a Releaſe of all 

Demands dos Dęmands is not a Releaſe of a Covenant, till it be broke; 

not diſcharge : * : ) 

a Covenant becauſe till then it does not lie in Demand. If Promiſe had 

till broke. been by a Stranger to Wife, that Husband, in Caſe ſhe ſur- 

vived him, would leave her ſo much; or if a Stranger had 

covenant. d fo, after Marriage the Husband could not relcafe 

What may ac: ſych Promiſe or Covenant; for the Rule is, any Thing that 

Wie urig may accrue to Wife during Marriage the Husband may re- 

Marriage, leaſe; and ſuch Releafe will be good, tho' the Thing does 

een Ag ma) not fall during the Marriage. Lide 1 Cr. Clerk and T homſon's 

5 Caſe. As if Deviſe be of a Leaſe to Feme, after Death 

of J. 8. tho Husband has nothing in the Leaſe till after 

Death of J. F. yet he may relcaſe it; becauſe it may fall 

in Poſſeſſion during the Marriage. The Caſe in 7lv. 156. 

is not very good Senſe, and is much better in Cr. Zac. 222. 

and the Reaſon of a Reſolution is more to be conſidered 

than the Reſolution it ſelf: And tho' Intent of Parties were, 

that the Marriage ſhould not releaſe this Obligation, yet 

that ſhall never alter the Rule of Law; nor is it fit the 

| Law ſhould be ſtrained or trodden down to ſupport Intent 

of Lay gens, When they take a wrong Way of Agreement 
nee i on mui ion ann Z 

And he faid, that even Chancery would not give Relief 

in this Caſe, tho' it may be thought much more proper for 

. Equity than Law; and he quoted a Cafe in Chancery, 15 

Vide Caſes in Car. 2. between Lady Darcy and Chute © al. Now 1 Chan- 

ODS Fart c Caſes 21. a Feme had 7007. per Annum, and by Wri- 

| ting, with an intended Husband it was agreed between them, 

that ſhe ſhould take the Profits of it till her Death; and 

after Marriage the Husband took all the Profit, contrary to 

the Agreement ; and upon this a Bill was brought in Chan- 

cery, but they would not relieve contrary to the 1 of 

— Law. 


— 
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Law. This Caſe went afterwards into Chancery, where 2 Ver. 48 
: a d 480. 

Relief was given, the Bond being conſidered as a Marriage Prec. Chan. 

Agreement. 237. 


Carrill verſus Cockran. 


HE Queſtion upon Motion was, whether they would Special Bail 
hold Defendant to ſpecial Bail, in a ſpecial 4/mmpfir on ſpecial 4 
for Money won at Play; and Turtom and Gould feemed to e dis. 
incline they ſhould not give him better Security than he Play. 5 
was willing to take at firſt. But Holt ſaid, they never ought 
to enter into the Merits of a Cauſe upon a Queſtion a 
bout Bail; for to order common Bail upon Merits would 
fur a Man's Cauſe of Action; and no Man ought to have 
his Cauſe tried with Diſparagement upon it; and tho” this 
may be for Money won at Play, yet it was a lawful Con- 
tract which the Act of Parliament allowed of; and no Man 
ought to be wiſer than the Law; and this was giving Money | 
againſt Money, for which Iadebitatus Afſumpſit would not ante p. 265. 
lie, but an Action upon the ſpecial Contract; and to ſay, 
that becauſe he depended upon Detendant's Word at firſt, he 
therefore ſhould have no ſpecial Bail, would be a Reaſon 
why there ſhould be no ſpecial Bail in any ſimple Contract. 
And here ſpecial Bail was ordered; and it was ſaid to be 
ſo ordered in like Caſes in Common Pleas. NE 
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Liſber verſas Niggs. 


Salk. 39 I, 


Seifed of a Copyhold Eſtate in Fee ſurrendered 
A Copyhold | 


128 it to the Uſe of the Wife for her Life; the 
was ſurren- : | 

OA os Wb Remainder to his five Children, equally to 
five Children, © © " be divided between them and their reſpcctive 
_ Oe Heirs for ever; and the Queſtion was, whether this was a 
eween them, Jointenancy or a 1 enancy in Common; and Carthee would 
held a Tenan- have it a "Tenancy in Common; for it being a Surrender 
by nay one to Uſe, it would receive the ſame Conſtruction with a Uſe 
1gainft Hole, at Common Law, which is not to be compared to a Grant 
by Dced, but more to a Will; in which clearly this would 
be a Tenancy in Common ; and the Reaſon is, becauſe the 
Intent is apparently ſo; and Law will conſtrue Wills accord- 

ing to Intent, if conſiſtent with Rules of Law; and it ought 

to be ſo in like Manner in Caſe of Uſes, which were « dirigible 

and governed by Equity; and now executed by the Statute 

as Chancery would have done before; and ſure a Court of 

Equity would conſider a Uſe at Common Law, if declared 
in this Manner, to be in Common, and not joint; and for 
Lott. Rep, ſupporting Intent of Parties he quoted Lit. h. 296, 298. D. 
346.4 361. 2 Leo. 72. 3 C. 37. Lit. £ Kep. 46, 47. Cro. Car. 75. 

Deb. 257% Of, Eb. 695, 696. © 

Northey, ſince Attorney General, contra. Surrender of a 

_ Copyhold Eſtate is a perfect Grant, and to be pleaded as 

ſuch, and therefore to be conſtrued like other Grants. 1 Cd. 

366. 70. 340. No Difference between Surrender and Grant. 

Poph. 39. Surrender and Grant, idem. 2 Bulſt. 272. 2 CC. 

376. Cro. El. 29. So the Words equally to Fe divided HOY 

I 1411 


ſhall be void; and the Law favours Jointenancy more than 
Tenancy in Common; the one preſerving the Eſtate intire; 
Thing the Law delights in; and the other diſmembring it; 
which Law abhors; and for this Reaſon it is that the eldeſt Son 
runs away with all. And where a Thing is given by joint Words, 
it ſhall not be made common, without expreſs Words that 
make an abſolute Diviſion; but an Intent that they ſhall be 
divided will not do. 5 Co. 19.4, A Man granted three Acres | — 
of Land to three, which is a joint Eſtate ; and after, in the | | 
{me Deed, covenants with them & quolibet eorum, which 
ſhould ſeem to ſhew his Intent to have been, that they 
ſhould have feveral Eſtates, in Refpe& whereof he made 2 
ſeverat Covenant; yet that Notion was rejected. And the 
\ Diverſity is manifeſt between a Deed and a Will; for in a 
Will the Teſtator, who is ſuppoſed to be deſtitute of Coun- 


el, has his manifeſt Intent ſupported by Conſtruction, if by He * 
Advice of Counſel he could have legally done it; but there RF 


is no Reaſon for ſuch Favour in Caſe of a Decd, where the 
parties might have taken Advice. If Lands be given to two, 
Habend' one Moicty to the one, and the other Moicty to 
the other, there the Habend makes an actual Diviſion; and 
nothing divides Jointenancy in a Grant, but what does it 
actually by the very Words thereof. 3 Cr. 330. pl. 5. Equally 
to be divided in a Will, was holden to be no "Tenancy in 
Common ; which Caſe, tho' in Truth not Law, yet it ſhews 
how tender the Judges were of Severing a Jointure. Style 


211. Equally to be divided makes a Tenancy in Common | | 


in a Will, but not in a Grant. 2 Rol. Ab. 90. Mard and | 
Eserard. ä . 3 | 
Holt : There is no Difference in a Grant between giving garendet ce 

Lands to five and their Heirs, and to five and their Heirs re- a Copyhold in 
ſpectively, or to five and their reſpective Heirs, And without 2 Gan ant 
Doubt a Surrender of a Copyhold is a Grant, and to be * fs 
_ pleaded as ſuch. %%; —röꝑ 8 
This was again argued; and to have it a Tenancy in i 
Common, the Rule in Hob. 277. that Judges ought to be | | 
curious and aſtute to find a Means to ſupport Intent of Par- | 
ties; which often makes Judges, in Conſtructions, tranſpoſe 


Clauſes in Deeds, and ſplit an Inſtant into Priority and Po- | 


ſteriority ; and never adjudge without Reluctancy againſt In- 
tent of Parties, eſpecially in intended Proviſions for Chil- 
dren; and equally divided and to be divided are the ſame; 
and here it cannot be cqually divided to them and their 


Heirs, if it be made a Jointenancy. Vide Style 334. where | + ol 


Pophan's Opinion is cited, that in Conſtruction of Tenancy | 
| 4:8: — 
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in Common the Subject Matter is to be conſidered; and tho 
ſtrict Rules of Law ought not to be receded from in crcg. 
ting of Eſtates; yet it is not fo in qualifying an Eſtate 
created. Vide Hob. 172. Litt. 298. A Scilicet qualifies an 
Eſtate of Jointenancy into a Tenancy in Common; and 
the Subſtance of the Premiſſes is not hereby alter'd; and 
'Tenants in Common have each of them the Land to bis 
Uſe, as well as in Caſe of Jointenants; and if a Scilicer or 


Dig. which is called Clanſula ancillarts, make a Jointenancy 


into Tenancy in Common; 4 fortiori, equally to be di. 
vided to them and their reſpective Heir will do it; and 
there is not any ſet Form of Words neceſſary to make 3 


Tenancy in Common. Lit. 9. 298. If the Words here were, 
each to have a fifth Part, it would do; and equally to be 


divided, and each to have a fifth Part, is the ſame in Sub— 
ſtance, tho' the Words be different. £2, 

It is true, as is objected, that the firſt Words are joint, 
but they make a Jointenancy only by Implication, which 
is controllable by ſubſe quent expreſs Words; as where Lands 
are given generally, that Implication of an Eſtate for Life 
may be inlarged into a Fee, or abridged into a Chattel, by 
ſubſcquent expreſs Words. So if Lands be given to two, Ji. 


bend to one for Life, the Remainder to the other for Life. 


Dy. 12. Cr. El. 759. Mo. 667. Ow. 167. J. F. by Decd ac- 
knowledged to have received 201. to the Uſe of 4. and J. 
equally. to be divided; J. dies, his Adminiſtrator brings an 


Action for a Moiety; and had Judgment, becauſe of the 


Words equally to be divided: Much a ſtronger Caſe than 


cours, being of a perſonal Thing, harder to be ſevered ; for 


if there be two Obligees of a Bond, and one of them is at- 


tainted, the King ſhall have all; otherwiſe in Caſe of Lands, 
elo. 23. 1 Brownl, 8 2. 5 28 

It was inſiſted upon, that ſtrict Rule of Law is not to 
be adhered to in Caſe of Surrender of Copyhold. For there 
is hardly a more extenſive Rule, or ſubject to fewer Excep- 


tions, than that a Perſon not named in the Premiſſes ſhall 


not take in præſenti; and yet it does not hold in Copy- 


holds. 2 Rol. Ab. 67. Fitz. 19. Poph. 125, 126. At leaſt Co- 
pyholds ſhall have the ſame Favours as Uſes; and the Words 


in our Caſe would make a Severance of Freehold, in calc 
of Uſe at Common Law. 2 Yert. 365. Covenant to ſtand 


ſeiſed to Uſe of A. for Life, Remainder to Uſe of two 


Perſons equally to be divided ; adjudged the Remainder was 
in Common. ; 


x 8 — 1 After 


—— 
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After in Hill. Term the Court argued ſeriatin ; and 
Corld and Ti 11071 held it a Tenancy in Common. And 
(ould firſt cited the Opinion of C. J. Richardſon in Litt. Lit. Rep. 346 
Rep. Beck's Cale, that in Conſtruction of Dceds, all the 
Words ought to have their Effect, if poſſible ; and he ſaid, 
he knew no Authority againſt making theſe Words to a- 
mount to a Severance of the Jointure; and therefore to re— 
ect them would be inconſiſtent with Rules of Conſtruction : 
He confeſſed they ought to be ſtrict in creating and limiting 
Eſtates ; but that is only where there are expreſs Words or No expreſ: | 
Phraſes made neceflary by Law to the creating or limiting Words necef- 
FEſtates. But here are no expreſs ſet Words neceſſary to ee 
make a Tenancy in Common, or Jointenancy, but ſuch Comin bs 
only as ſhew the Intent of Party, which of them he de- rank 
ſigned. Litt. f. 292. So I hold, that any Words, that mani- few the lr. 
felt the Feoffor, Gc. intended they ſhould have ſeveral Pro- tent. 
perties, will make Tenancy in Common; ſor it is neither a 
Creation or Limitation of Eſtate, but a Qualification of an 
Eſtate already created and limited; and therefore a Re— 
leaſe from one Jointenant to another needs no Words of In- 
| heritance ; and joint Premiſles may be ſever'd by Habeud, 
becauſe it only alters the Quality of the Eftate. So that if 
it be apparent how Donor intended to have the Eſtate he 
gives qualified, ſuch Conſtruction, as maintains that Qualifi- 
cation, ought to be put upon his Words. . : 
If a Man deviſes his Land to one and his Heirs, it is a Fee; 
but ik he adds, and if he dies without Heir of his Body, 
J. ſhould have Remainder, this makes it an Intail. 19 U. 6. 
74. pl. 41. 6 V. & M. in C. B. Bli ſſet and Cranwell. Deviſo 
to two Sons and their Heirs, and the longer Liver of them, 
equally to be divided among them after Death of his Wife; Equally th 
adjudged a Tenaney in Common, notwithſtanding the ex- ide in 
preſs Jointenancy: And in a Will, equally to be divided and Tenancy in 


0 


to be divided are the ſame Thing; and we are here upon Common; ant 


| 83 
the Conſtruction of a Uſe, which is much to be compared to 
a Will. 1 N 5 
2 Rol. jb. 67. A Surrender was out of Court, and Sur- 
renderce takes a new Copy to him alone in the Premilles, 
Habendum to him and his Wife; and tho' Wife by Com- 
mon Law ſhould not take, being not named in the Pre- 
milſes, yet this being of Copyhold Eſtate ſhall be good to 
both; fo that Surrender receives a more favourable Conſtruc- | 
uon than a Common Law Grant. I cannot cite a Cafe at 
large that has been ſolemnly adjudged ; Paſch: 32 Car. 2. 
was indeed & Feoffment in Fee to two and their He 
equally _ 


Conſtruction . 
on a Uſe muck 
the ſame. 


a Will makes 


— — a 
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Jointure; and he ſaid, the Authorities againſt him were no- 
tional Diverſities between a Deed and a Will; but ſure this 


are but the ſame Authority both; and tho' it were allowed 
for Law, yet is not like this; becauſe it was a perfect Con- 


of Copyhold Eſtate were made in laſt Extremity, as well 
as Wills, and therefore more eſpecially ought to have the 
ſame Favour; that this is a Proviſion for Children; that the 


Form of Words was neceſſary, they ought to make it a 


Tenancy in Common; if not for other Reaſons; yet becauſe 
it is a Uſe dirigible by Equity before the Statute, and now 


Eſtate to Uſe; and the Caſe they moſt rely upon is the ad- 
ther the Wife be named ; certainly no Body knows the Au- 
hold againſt that Authority, that if a Copyholder ſurrenders 
to his Lord, declaring no Uſe, the Copyhold is in the Lord, 


and he may new grant it to him; and Grantee ſhall be in 


Copyhold Eſtate ſhall be otherwiſe conſtrued than a Deed, 
is to contradict Co. Copyhold Caſes ; where it is reſolved, 


equally to be divided between them; but no Judgment 
entered, tho all the Judges, except Jones, inclined to make 
it a Tenancy in Common; and Jones took the Difference 
between a Deed and a Will. 1 [z/t. 190. b. ſays, if Verdict 
find that one was ſeiſed of a Manor in tres partes dividend 
it is a Tenancy in Common; ſecus if it be dici{as, 97% 
23, 24. ſame Caſe; and the ſame in Mo. and 3 Cro. That if 
an Intereſt be granted to three, cqually to be divided, it will 
be a Tenancy in Common. Y. 10. Grant to two, Hahey,' 
to one for Life, Remainder to the other for Life, ſcvers 


is ſuch a Deed as deſerves as favourable a Conſtruction as 
a Will, it being a Surrender to Uſe; 2 Rol. 4b. go. Style 
211, where it is ſaid, that equally to be divided will not 
make a 'Tenancy in Common in a Deed, as in a Will, they 


veyance at Common Law, and this by Way of Uſe; where 
we muſt have Regard to the Intent; and the Words reſpectise 
Heirs ſhew plainly he intended the Heirs of both ſhould take, 

Turton agreed in omnibus; and added, that Surrender; 


Intent was manifeſt; and for that Reaſon, ſince no ſpecial 


exccuted by the Statute, as the Subpaua would have or- 
dered it before. „ „5 

Holt C. J. cont. My Brothers go upon two Grounds. The 
1ſt, that in all Deeds this would be a Tenancy in Com- 
mon. 2d, 'That if it were not ſo in a Deed, yet it ought 
to be ſo in this Caſe, it being a Surrender of a Copyhoid 


ditional Report of Poph. 125. and there it is incertain whe— 


thor of that Report, and it differs from 2 Cro. 434. And | 


from the Lord, and not from Surrenderor; and to ſay that 


1 that 


& * ; R 5 
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that they are to be governed according to Rule of Coms Coprhelde 


mon Law, if it be not where a particular Cuſtom prevails ; b. Seer 
. — 0 "\ g u 8 
and in ſome Manors there is a Cuſtom, that if a Surrender 5 


of Commer; 


be to three, the firſt named ſhall take all for his Life, and Lw. unte 
ſo of ſecond, &'c. And by Cuſtom of ſome ſuch Manors, op OT pry 


cular Cuſtom 


the firſt Taker ſurrenders to Lord, he deſtroys all the other prevails. 


two Eſtates in Remainder, And it theſe Words equally to b 255. 


ze divided ſignify any Thing, they ſignify no more than t! 
Law would otherwiſe intend ; for every one will have 
ffth Part, and no Intereſt in the other Parts. 1 [rft. 186. f. 
One Jointenant cannot forfeit more than a Notetv, tho” 
they have a joint Freehold; yet if both of them join in a 
Feoffment, and one of them dies, the Feoffee mult plead 
a Feoffment by them both. And Litt. b. 262. that Jointenants Joiners: 


ia +41 


2 
— 
4 


_ are in by One Titie, and Tenants in Common by ſevera! are in bx oe 


Title, Je- 


Titles. 1 Iuſt. 189. Jointenants hold by one Title and one 


hants in Com- 


Right; as if Lands be given to J. S. and Biſhop of Norwich, Bene ſeve- 
they are Tenants in Common; becauſe they have it by fe- 7 8. 
; 6 9 K ry Wor 5: . 
veral Rights, tho by one Title. But Tenants in Common have Tenants in 


divided ſeveral Preeholds and Inheritances, but a joint Oc- See 


| 5 : 2 divided ſe- 
cupation as well as Jointenants; and therefore if one Te- veral Free: 


nant in Common take all the Profits, the other has no Re. bed. but a 


1 IO nas! one ee 
medy , no more than one Jointenant would have in thatks- 


tion. 


Caſe againſt his Companion; fo eqratly to be divided may 
go to the Poſſeſſion which is joint in both Caſes. As to the 
Addition of the Words, and their [leirs reſpeffively, it is no 
more than what the precedent Words do imply, if they were 
out; as if Lands were given to two and their Heirs, it ſhall 
go to their Heirs reſpectively, that is, be indifferent to go 
to the Heirs of the one or of the other, till Survivor, and 
ſo expreſſio eorum que tacite inſunt nibil operatur. 8 Cy. 
139. Dr. Drury's Caſe, theſe Words during the Term are 
rejected, becauſe underſtood if they were omitted; for the 
Grant would be the ſame without them; and in our Caſe, 
it being a Jointenancy, it is a Conſequence that Survivor 
and Heirs thall have it. VVV 
Obj. Litt. $. 292. One Moiety to one, and the other Moie- 
ty to another, makes a Tenancy in Common, and diſtribu- 
ted by one Deed. . 


Auuſew. 'Fho' it be indeed one Deed, yet they are diſtinct 
Conveyances; and Livery to the one, ſecuũd' formam Charts, 

will not avail the other; and in our Caſe, here is no Diſtri- 
bution, for equally to be divided, or equally divided, is re- 
pugnant to Tenancy in Common ; but one Moiety to the 
one, and the other Moiety to the other, is of a Moiety 
— _ H — 
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undivided, and therefore a Tenancy in Common. But ir 
twenty Acres be given, Habend ten Acres to one, and ten 
Acres to the other, the Habend' is void; becauſe the Di. 


ſtribution would be repugnant to the Nature of Tenancy in 


Common, which muſt only be of a Moiety, &c. undivided . 


could not take till Diviſion. Co. Et. 413; 414. 


And if theſe Words could ſignify any Thing, the Parties 
| on. Moiety or 
third Part is pro 7ndiviſc, without diſtinguiſhing Jointenancy 
from Tenancy in Common. Co. Litt. 190. where it is ſaid 
that if Verdict find one was ſeiſed of two Parts to be Civided. 


1ſt, It is by Way of (it ſeems), and conjectural. 2dly, It is not 


at all material to the Caſe of 21 Ed. 4. 22. which is only 
that Verdict finding one ſeiſed of tres partes dioiſas is not 
to be taken for Tenancy in Common, but of a Severalty. 
and there is not a Word of d/vider:d”, and therefore no Ground 
for the Diſtinction from that Book; and he means of a com. 
mon Poſl-thon which may be between Tenants in Common, 
or Coparceners. Hob. 120. Mo. 868. Small and Day. Deviſe 
of Knight-Service Land to Wife for Life, which was void 


for a third Part, and it was enjoyed between her and the 
Heir during her Lite, and the Poſſeſſion was held joint; and 


Tenants in 
Common have 
ſeveral Free- 
holds undi- 
vided ; Join- 
tenants but 
one undivided. 


that the Polleſſion of one is the Poſſeſſion of the other; and 


that tho "Tenants in Common have ſeveral Frecholds, and 


Jointenants but one, yet it is to be underſtood, that 'Tenants 
in Common have ſeveral Frecholds, but undivided; and Join- 
tenants have one undivided Freehold. And as to Caſes of Wills 
urged by my Brothers; ſure the Conſtruction of Wills is no 
Rule for Conſtruction of a Deed executed in one's Life ; for 


if Land by Deed be given to J. S. for ever, it is but an E- 


ſtate for Life; but in a Will it would be an Inheritance, 
And the Caſe 27 H. 8. 27. Lands to one and Heirs Male 
by Will is an Eſtate-tail, but in a Deed it would be Fee: 
and the Reaſon of this Diverſity is, that the Law which 
allows him to dcvife, will conſider his Circumſtances, and 
not hold him to ſtrict Rule of Law: And this was the 


Common Law, where one might deviſe by Will in Bur- 


roughs and Towns, and was practiſed before 32 H. 8. Vide 
12 H. 6. f. 1 2. Deviſe to Infant Hentre ſa mere is good, by 


the ſame Reaſon, but Grant would be void; and ſo Wills 


being now made generally allowed ſhall have the ſame Fa- 


vour; and the Reaſon of a Caſe is the Strength of it; and 


Ratcliff's Caſe does not ſay that theſe Words make a Tc- 


nancy in Common, but only that it is a Manifcſtation of 
the Party's Intent that there ſhould be no Survivor: And he 


agreed the Caſe of a Deviſe by Implication of 13 H. 7. as 


= Delf 
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Deviſe to a Man's Heir after Death of J. S. and Job. 24. 
4. by Will makes B. his Heir, which no Body ean do, yet 
it is a good Deviſe. 1 Cr. 366. A Diverſity between Will 
and Surrender. 2 Rol. Ab. 90. Deviſe to two Daughters e- 
qually to be divided, Habend' to them and the Survivor, and 
the Heirs of the Body of the Survivor; adjudged a Jointe- 
nancy, becauſe of the ſubſequent Words, which do not con- 
tradict the Words equally to be divided; for if they had, 
they would be rejected ; for if they had made an expret; 
Tenancy in Common, the ſubſequent Words would be void. 
Style 211 & 434. Same Caſe. Deviſe to two and their Heirs 
reſpectively ; and it was long before theſe Words would 
make a Tenancy in Common in a Will. Dy. 25, 128. Yerdl. 
19. 3 Cr. 330. which ſure are ſtrong Arguments, that the 
Law was taken clear in thoſe Days, that it would not be 
a Tenancy in Common in a Deed, when the Doubt was 
fo great in a Will. 3 Cr. 695. it is laid down as a Ground, 
that it will not make a Tenancy in Common in a_Decd as 
it will in a Will. And ſeeing theſe Words will not make a 
_ Tenancy in Common, in Rigour and Strictneſs, there ought 
to be no Straining to make a Jointenancy into 'Fenancy in 
Common; for Jointenancy is favour'd in Law; for it hates 
' Fractions of Eſtates, and Multiplication of Tenure is upon 
this Ground ; for if the Tenure be by a Horſe, and Land 
comes to two "Tenants in Common, they thall both hold 
by a Horſe, 6 Co. Bruerton's Caſe; and ſo it would be here; 
for every fifth Copyholder would pay a Fine, if this were a 
'Fenancy in Common; and this I take to be the Reaſon 
that Fractions of Eſtates are hated in Law: And as to the 
Caſe of 22 Car. 2. it was a Rule ſe by two Judges againſt 
one, and at another Day the Rule was diſcharged, and the 
Matter ended by Death of one of the Parties; and that is 
no Authority againſt me; and the conſtant Opinion of Law- 
yers both from Bar and Bench are with me; but my Brothers 
make the Majority, therefore let Plaintift have ee 


Parry verſus Villars. 


IT WO Bail had entered into a Recognizance in the Com- Writ of Error 
mon Pleas, whereby recoznovernnt & quilibet eorum 9% oi, C. B. 


. 2 5 the Writ was 
recognovit to be indebted 2000 J. to Plaintiff, upon Condi: right, but the 


tion, that Defendant in an Action there ſhould pay principal Judgment ii 


entered; Court 


inclined it was a good Ground for the Common Pleas to amend, but cannot be done in Y. R 
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Debt, or render his Body, Gc. Sci fac' brought after Jude- 
ment againſt the Bail, to which Bail pleaded no Capias d- 
gainſt Principal; to which there was a Replication; and 
Demurrer; and Judgment for Plaintiff, quod recuperet ſopa- 
rale fummas of 20001. againſt them; and upon Writ of 
Error, this was aſhgned for Error, ig. that the Writ of Sei 
fac demanded Judgment only of one 20001, which was al! 
they were bound for, and the Judgment was for two ſever] 
Sums of 2000/. and ſo a Variance; and for this wa, 
quoted 1 Sid. 239. | | 
And Court agreed this was Error; but doubted whe- 
ther, the Writ being right and Judgment ill entered, this 
Fault in the Entry were not amendable ; hut they agreed 
this could not be done here, it being a Record of Common 
| Pleas, which this Court muſt] take as they find it. And the 
Way to have entered the Judgment here had been to enter 
it for 2000 J. againſt two ſeparaliter. Palm. 546. 2 H. 4. 13. 
but they inclind, that the Writ being well was a good 
Ground for Amendment in the Common Pleas. 


The King verſus Kirk and Cage. 


A perſon in Dpham : Convoy, alias Seymonr, having a ſudden falling 
dicted forMur- 1 out with Kir in St. Fames's Park, after hot Words 


der fled, and 4 7 c | | | . 8 | 
"Fer ſurren- and ſome Blows there, Seymour, Kirk, and one Cage, 


derd, and Kirk's Friend, immediately walk'd out of the Park, and 


gave Notice to F-90217 in his Way took up one Morely as his Friend with 


the Proſecu- 


| tors Clerk in him; and as ſoon as they got out of the Park they all four 


Court, that fought, where Seymour received a Wound from Kirk, which 

mer won; put him into a Fever, whereof he died; whereupon Kirk 

al: Proſecutor and his Friend Cage fled. The Coroner's Inqueſt found this 

ſhall not be Murder, and a Bill was likewiſe found by the Grand Jury ; 

and Proceſs thereupon ; and Non eft inventus returnd; 

after in the Vacation, they having ſurrendered themſelves, 

gave the Proſecutor's Clerk in Court Notice, that they would 

move the firſt Day of next Term to have a Trial; and 

upon that Motion the Court ſeriatim delivered their Opti- 
nions. 5 

Gould: Here is a Murder found by Coroner's Inqueſt, and 

a Trial ought not to be ſpurrd on ſpecially, where there 1s 

no affected Delay in Proſecutor ; and here they fled from Ju- 

tice, but after ſurrendered, and lately gave Notice; and their 

Surrender ought to be reckoned from the Notice given, 2 

— = when 


Trial. 


** FI Wn eee adam. con att 
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1 


when there is not ſufficient Time for Proſecutor to prepare. 
Ideo no Trial. 3 

Turton: Liberty is one of the Darlings of the Law, 
wherefore there ought not to be an affected Delay of Pro- 


ſecution; but here it is their own Fault that they are not 


tried ſooner, for why did they fly; and I am not ſatisfied that 
Notice to Clerk in Court is good here, but there ought to 
be immediate Notice to the Proſecutor; and no Difficulty 
ought to be put upon a Proſecution, 


Holt ; The Trial ought to go On; not out of Favour, but 
of Right; for by Law of the Land Malefactors ought to be 


brought to Puniſhment in convenient Time for publick Ex- 
ample ; and it is five Months ſinee Fact was committed, and 
it was almoſt in the Face of the Court ; and ſure five Months 
is convenient Time: Then as to their Flight, that ought not 
to be made an Ingredient, for they incurrd the Penalty of the 
Law for that already, =. the Forfeiture of Goods and Chat- 
tels in caſe of Acquittal, And as to the Point of Notice. 
the Proſecutor ought to have been in Court at the Return 


of Non eſt inventus, to take a new Proceſs, and fo have 
Notice of Surrender; and the not doing whereof argues his 


Laches. Vide 3 H. 7. A Statute for Specdy trying of Mur- 


derers, which is not in Favour of Offenders, but to bring them 


to Juſtice : And there has been Neglect in Profecutor, even 


ſince Notice given, for that was on tenth inſtant, and this 


is now the twenty-fourth ; then it was moved they thoukd 
be bail'd; but Holt ſaid, fince Trial is put off for. Default in 


5 them, there is no Room for Bail without ſome ſpecial Cauſe. 


And he orderd it to be made a Rule of Court, that the 


Witnefles be bound over to appear againſt the Priſoners next 


Tem = | 


Note; In this Caſe it was granted, that ſome of grand Jury 8 e the 

ö rand jury _ 
; | | ho found In- 
the Evidence ſworn before Coroner could not be offer'd ditment, may 


who found the Bill might be of petit Jury: And Holt ſaid, that 


here, if they might have the Witneſſes themſelves. And tho a 
their going out of Park was by mutual Conſent, and tho' : Js 53. 
they had done it for more Conveniency, yet it being por a Keyl. 55. 
ſudden falling out, and in Purſuance of that Heat, it cannot LY . 
be Murder; nor is it material who drew firſt, ſince both had Crempt. Jutt. 
P. 25. 


Weapons drawn ; and if Kirk be guilty, Cage muſt be ſo 
too; and it may be a Queſtion whether Morley, tho' the De- 
cealed's Second, be not fo likewiſe : And tho' Wound were 


be of Petit 


yl. 56: 


3 Inſt. 5 1. 


not the immediate Cauſe of Scy220z77's Death, it ſuffices that Keyl. 26. 


it be the mediate Cauſe, 


41 3 Richardſon 
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Richardſon and Seiſe. 
Feme Covert FER Covert by Conſent of Husband makes her Will, 


5 and another Feme Covert her Executrix; her Father, u pon 
Conſent of her Oath of her dying a Widow, obtained Adminiſtration; and 
Husband. being cited below by the Executrix to have the Adminiſtration 
revoked, moves for Prohibition, upon Suggeſtion that ſhe 

was covert at Time of Death, and has Rule ziſi; and the 

Matter being open'd to Court they diſcharg'd the Rule: And 

Poſt Mich. per Holt; a married Woman cannot make a Will, even as EX. 
Ls 3- ecutrix, without Conſent of Husband. Ro. Ab. Executor 
Tran - 912. If Feme be Exccutrix and Legatee, Adminiſtration de 
Paſch. 13 W. Yoni non Ought to be to Husband'; if ſhe be not Legatee, 


3. 119% and others are, it ought to be given to them; if there be no 


Thorp. | f | 
by | Legacies, to next of Kin to firſt Teſtator. 
nf vn 249- Note; Papiſt convict cannot be Executor; ſecus he may; 


1 Vent. 217. Pe Holt. 


Child verſus Harvey. 


Tun eee HE Niſi prius was Die Lune in menſe Paſch. and 
no ſuch Day could be that Year, wherctore Trial was 


ſet aſide. Vide 2 R. 3. Cr. El. Welly v. Mozely, 9 Ed. g. 


Turner verſus Main. 


Not Ction upon the Caſe by Aſſignee of Commiſſioner of 
Where Con / A Bankrupt, ſetting forth, that the Bankrupt had recovered 
verſion was, ©& ja 5 | 
card by Ver- ſuch a Sum againſt Defendant's Teſtator, and that Execution 
dit, remained to be done, and Debt was aſſign'd to Plaintiff; and 
. that Goods to ſuch a Value of Teſtator came to Defendant's 
Hands, which he converted to his own Uſe. After Verdict 
it was moved in Arreſt of Judgment, firſt, That it was not 
laid where the Goods came to his Hands, or where Con- 
verſion was; but 707 allocat', becauſe tho' the Execution 
would have been good on Demurrer, yet now it was not ma- 
terial after Verdict, . 
Cancer nes 24 Exception, Becauſe not ſaid that this Commiſion was 
Jancery may , . . 1 n Fe. prong | 
refuſe to grant obtain d upon Petition in Writing, as Statute directs ; ſed ou 
a Commiſſion g/locut;; for tho Chancery may refuſe to grant a Commiſſion 
l without Petition in Writing yet if they will do it, it ſhall ſes 
pa Ts — ALS RS yi 


Not ſaying 


Ae <A. tt 
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vitiare; and this may be a ſupplemental Commiſſion, which 
requires no Petition in Writing, 

zd Exception, That it was not ſaid in the Declaration, 
that the Money was not paid to Bankrupt before A& com- 
mitted ; but per Cur, ſay ing that Execution remain'd to be 
made, ſupplies that; and Plaintiff had Judgment, 


Lenox verſus Boddington. 


NE pleaded a foreign Plea after Imparlance, which Imparlance, | 
could not be; but it was objected, not to be after Im- not necetſary 


| N . : to have Entry 
parlance, becauſe there was no Entry of deſeudit vim et in- bans of 


; | of defendit 
juriam: But per Cur, that is not neceſſary to an Imparlance, wi: 


Marley and Blunt. 


T was pleaded to an Action in this Court, that there was Addion diſcon- 
another Action tor the ſume Cauſe depending in Common tinued, is vor 


7 FR. 1 Actio . 
Pleas; nul tiel Record picaded ; Rejoinder, that Defendant "Is = 
had diſcontinued the Action in Common Pleas; and to that 
Demurrer, and Reſp. onffer. 5 e 


Bromeſield verſus Snoke. 


HO haſt no more but what thou haſt got by cozen- wores, 
1 ing and cheating; not averring that he was of any 
Trade, or that he had any T hing; not actionable: Per Cu. 


Pierceſon verſus Hulls. 


Rror aſſignd of a Judgment from Common Pleas, that Conduuanee 
LL there was a Miſcontinuance, the Continuance being from may be trom 
one Day to another in the fame Term; which, as was urged, e 7 
could not be, Term being but one Day in Law; ſed over- ame Term. 
ruled; another Error was, that the Time of Imparlance was 
to quind. Paſch. inſtead of a Die Pauſch. in quindecim Dies, 
quod etiam fwit rejettum per Car. 8 
7 „„ 
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ſay ing fold. 


be on a par- 
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Moiſy verſus — 


ſold, and that moved for Exception, but over-ruled; For op 


D FE 1 for Goods had from Plaintiff, without ſa 
Holt it would lie for Rent or Bond. 


Goods, not 


The King verſus Burrough of Abingdon. 


alk. 431. IT was a Return to a Mandamus, the Filing whereof was 
eee oppoſed upon Affidavits of ſeveral Burgeſſes, that it was 
to be by the made by the Mayor in the Name of the major Part of Cor- 
Mayor, with poration, without Conſent of them; it was agreed the Re- 


the Conſent of | | EG 
8 turn ought to have been by Conſent of the Majority of 


of the Corpo- the Corporation, for they ought to anſwer the Writ, to 


ration. whom it is directed; and it being directed to the whole Cor- 
Saas poration, it ought to be anſwered by the whole Corporation, 
difavow a Re- that is by the Majority of them: And Holt ſaid, if a Writ 


turn made by comes to Sheriff, and another make a Return to it in his 


another Per- ; : . 
fon in his Name, the Sheriff may come and diſavow it the ſame Term, 


ee but not in a ſubſequent one. Dy. 18 2. So here will be two 
ame Term. Queſtions in this Caſe. 1, Whether we ought to admit them 


to diſavow this Return 2 2dly, In caſe we do it, whether they 

ought not to do it in proper Perſons? For to examine here, upon 

Affidavit, how that Fact ſtands, is without Example; but we 

will handle that Perſon roughly that ſhall make a Return in 

the Name of the Majority without Conſent; for as they can't 

make a Return, tho' they are the Majority, without the 
Mayor; fo Mayor cannot make a Return without Majority 

of them; and the Return muſt come by Mayor's Hands into 

Court. 5 

If by Charter Note; By their Charter they are impower'd to proceed to 
Election is to an Election on ſuch a Day; and per Holt & Turton, if they 


ticular Day, . F 
nothing will for they muſt purſue their Patent, and that gives Power only 


excuſe iti. for one Day; and tho' the Mayor be fick, ſo as he cannot of- 

ficiate that Day, there is no Remedy; and Turton ſaid, that 

in ſuch a Caſe they were forced to petition, in Caſe of Cor- 

poration of Norwich; and they ſaid, they had known a 045 

_ evarranto gone againſt a Corporation for chooſing at another 

Day. But Wright, then King's Serjeant, and fince Lord 

Keeper, was ſtrong againſt this Opinion; and at laſt an Id. 

| formation 
: By 


4 


do not chooſe on that Day, they cannot do it the next Day, WB 
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ſormation was filed againſt the Mayor for making a falſe i | | 
and undue Return; and the principal Point was not de if 
termined. FS 


Note; Kirk was brought up by Rule in Hopes of being Go. g. 
bail'd, his Trial having been put off as before; and Lach bail in ld 
12. GT I Bulſt. Egerton and Farrington Was quoted, but a bu: ver; 
Court remembred Cobe's Saying in Hulſt. That they . ſeldom d 
Power to bail one in caſe of Murder, but he would not cxert 


it without ſpecial Command from King; and that Hale uſed h | | 
to ſay it rarely or never ought to be done; fo he was re- | JF 
manded, there being two Indictments of Murder again [0 
mL. = 3 


King verſus Fuller. 
T was a Conviction upon Statute of 8 VJ. 3. c. — the 
| Complaint was laid to be made on the thirty-tirſt of March. 
and Conviction was on the third of April, and was, that he 
modo habet et adhuc tenet ; and for this it was quaſh'd, for 
that a Fact on one Day could not be on another Day. 


Burch verſus Scory, at Niſi prius, coram Flt 


Rover for Goods; to which it was pleaded by Defend- Sale in Mar- 
ant, that he had bought them in Market overt. Jol: bree, 
You muſt prove the Sale in Market overt, and at a conve- venient Time 
nient Time. If Goods be bought upon Liking, the Vendee = 
muſt return them, otherwiſe his detaining, or not ſending 
them back, is ſufficient Evidence of a Liking ; fo if he de- 
cla res his Diſlike, but after diſpoſes of them; ſo if Goods be 
ſold on Liking, and before the Day on which Party by the 
Agreement is to return them, he ſells or diſpoſes of all or 
Part of them, it is a Liking; and Time of Liking or Diſ- 
liking of Goods is eight Days by Act of —— _ 


Hart verſus Xing. 
A Bill of Exchange was proteſted, and loft, and Action Bill of Fx- 
A brought againſt Drawer; and it was proved that De- ©". ne, 4 
x : gn | þ 
tendant had own'd he had drawn the Bill; and held good Bill of Ex- - || 8 
Es | ws | | | _ hy change the 1 
| 7 4 K | 2 by Proteſt makes - BY 
the Drawer liable; and Notice ſhould be given of the Proteſt to Drawer in convenient Time, 


of Conviction 


* 
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by Holt; and he ſaid, that this being an outlandiſh Bill 
Drawer was made liable by the Proteſt; but no Proteſt ne. 
ceſſary in caſe of inland Bill: And that to make Bill 
payable to one's Order was the fame as if it were to 
him or Order; and he ſaid, that if Defendant could 
make it appear, that he was at any Damage for Want or 
Notice of the Proteſt, as if Drawee had failed in the mean 
Time, Gc. it would be incumbent upon Plaintiff to proye 
Notice given of the Proteſt in convenient Time. | 


„ 


Bignoll verſus Rogers. 


Debt ata, N Debt againſt Sheriff of Bucks, for the Reward given 
. by the Statute 6 G 7 V. & M. to thoſe that ſhould diſ. 
on Conviction cover and convict Clippers and Coiners. Note; Here Plain- 
0 ny” tiff had a Certificate from my Lord C. J. Holt, who tried 
the Malefactor, of his having been convicted on the Plain- 

tiff's Evidence; which being produced, tho under my Lord's 
Hand, yet it was proved by my Lord's Clerk to the Jury. 

Judge's Hand And here Jlolt held the Demand of this Debt of Sheriff, after 
0 Certhente the Certificate, did attach the Debt upon him; and that the 
to be provid, Money was to be paid out of the Profits of County, or, upon 
Failure thereof, out of Exchequer; and that in ſuch Cafe 

the Action would lie againſt the Sheriff's Executor, becauſe 
given by Act of Parliament, and attached in Teſtator; but 
for the Penalty given by the Act againſt the Sheriff for De- 
fault of Payment, that thould not affect the Executor; and 
that if Sheriff pay'd the Debt and died, it ſhould be allow'd 
to his Exccutor. LG 


Interrocaa Holland an Attorney of the Court inform'd his Client 
tories to be | 
put in within that he had entered up Judgment two Years before, but 
a Week, elſe could not ſue Execution, by Reaſon of Writ of Error pen- 
the esche ding, When in Truth there was no Judgment entered; and 
charged of for this notorious Practice was ordered to anſwer Interroga- 
courſe. torics; and here it was agreed, that if Interrogatories be not 
exhibited in a Week, the Recognizance entered into for an- 
ſwering them is diſcharged of Courſe. It was likewiſe a- 
greed by Court, and Sir Saum. Afhtree, Maſter of Crown- 
Office, that in all Caſes the Party has four juridical Days to 
anſwer the Interrogatories, tho' they be exhibited in Vaca- 
tion; but if he does not anſwer in that Time, he is to be 
committed upon Motion. 


— TENG. = 5 = Per 


— ——IO 
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way 


Per Holt; If a Man be excommunicated, à Prohibition 
ſhall aſſoile him. | 


Anonymus. 


N Trover the Cafe was this; the King's Orders were iſſued Trover, 
| upon disbanding of the Army, that each Trooper ſhould 
retain his Horſe; and this was againſt a Captain, who in 
Breach of the ſaid Order had taken the Trooper's Horſe; and 

held that 'Trover lay for the Trooper in this Caſe; for tho 
before the Property were in the King, yet by the Order it 

was veited in the Trooper, he having the Poſſeſſion at that 
Time. 


King verſus Laurence. 


A N Information was filed againſt him for writing a Letter information 
L A to Sir ohn Pigot, deſiring him to moderate his Zeal, _ TOTS.” 
8 . = : 5 | Letter. 
for that the King, meaning King Zames II. would be ſoon 
reſtor d; and that for further Satisfaction herein, he would ſoon. 
hear that many Lords would repair to him to France ; what 

to do he might gueſs: And being found guilty he was fin'd 
twenty Marks, and committed till Payment, _ 


Steward verſus Floyd. 


4 PON Writ to Sheriff he firſt made Watrant to Bailiff Action againf 
of Liberty, and after to his own Bailiff, who arreſted Sheriff for 
the Party, and fuffer'd him to eſcape, and then Sheriff re- Ve Return. 
turn d andavi Balivo; upon Affidavit of Fact Sheriff was 
orderd to attend, and agreed Action lay againſt Sheriff for 
talſe Return, as 20 eſt invent”, Gc. and his Amercements 
were. eltreated. 5 755 


Ring verſus Slanghter. 


E was indicted upon 5 El. for uſing the Trade of Felt- Indes. 

4 monger, not having ſervd ſeven Years to it; and it The Trade of 
was moved to be quaſh'd, for that it was not a Trade known * Felmonge! 
at Time of making the Statute. Yide 2 Cr. 499. That 
Hemp-Dreſler was not a Trade within the Statute, But af— 

ter 


2 — — 2 _ _ . 
Ee — — : a 8 1 
FX —— — ———ẽ — ̃ — 
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ride u Sid. ter a Rule Niſi had been obtained, Holt ſaid that it werefy 
8 for a Jury to try whether it were a Trade then or not; and 
why not as well as try a Preſcription, and therefore was 3. 
gainſt quaſhing it upon that Exception; and he affrme 
that the Trade of Wool-comber was within the Statute, tho 
Contrary had been adjudged, 4 7a. 2. | 


Trevanion verſus Tooker. 

Judgment a- A Plain Miſtake of Clerk in entring up of Judgment wa; 
mended. X amended in the next Term, by Conſent of Party for 
whoſe Advantage the Miſtake was; Fix motione Cartheer. 


King verſus Tooley. 


Motion for JE had been a Mayor of a Corporation, and declined 
Attachment | : : > N | 3 | 
8 [wearing in the Mayor Elect; and after a peremptory 


ing a peremp- Mandamus an Attachment was moved for againſt him, upon 
tory Alanda- Affidavit that he kept out of the Way, ſo that there could 
> not be a perſonal Service made to him; and that Writ had been 
left at his Houſe; and ordered he ſhould ſhew Cauſe, G5. 
Ante p. 257. And Difference taken between this and the Caſe where 
Money is to be paid on Award; for there there ought to be 
perſonal Notice before Attachment; ſed quære, if it be not 


par ratio. 
Dillon verſus Walcott. 
On Reverſal H E Defendant's Attainder of High Treaſon being re- 
wet arg ell vers d for want of Words ipſo vivente in that Part of 


ſon, the Ter- Sentence, which concerns the Burning of his Bowels; and the 
tenants ſhould Judgment of Reverſal being affirm'd in Parliament, Reſtitu- 
be ſerved with 7. r 1 

Scire Facias, tion was awarded by K. B. in Treland, without any Sci. Fa. 
Ante p. 96. againſt Tertenants of Patentees of Malcotts Eſtate; and 
Ts Writ of Error brought into K. B. hither, and this clearly 
allow'd to be a good Error. But Northey, ſince Attorney 
General, excepted againſt the Writ, becauſe it did not appear 
by it, who were Parties to the Award of Reſtitution; for it 
the Award of Reſtitution be revers'd, there muſt go a Sci. Fi. 
_ againſt the preſent Tertenants, which cannot be if it does 

not appear by the Writ who they are. 


4 And 


— 
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And concerning awarding Execution in Ireland upon Re- Ante p. 223) 
verſal or Affirmance of Judgment in Euglaud, were quoted 
71, 118. 3 Keb. 44. Theſaurus Prev. 165. and that Chan- 
cery cannot impower the Courts of Treland by Alitti mus, 
were cited Kel. 29. Faugh. 393. 


. is in Execution at Suit of B. and charg'd with Action at; pers . 
Suit of C. who obtains Judgment; he ought to charge in Ex- e 
ecution by Committitur, and not by Ca. Sa. but he may have dee be 
Fi. Tu. but Q. if, after he has charged him by Committityr, N 
he may have Fi. Fa. he continuing ſo in Execution: By 

the Satute, if one in Execution by Ca. Sa. eſcape, Plaintitk 

may ſue Fi. Fa: = 


Action for Words was laid in London; and an Affidavit Vane Ci | 
for changing Venue was, that if any ſuch Words wore {poken 55 ” 
by him, they were ſpoke in the County of Lancaſter, Uc, Cont? Pes 
and becauſe the Court could not ordet a Frial there, it being him 
a County Palatine, they changed the Venue into the neut 
County, 918. into Zork; tho' the Proof lay all upon the 
Plaintiff, who had all his Witneſſes in London; and that 
Defendant could not prove a Negative, 7/2. that he had 
not ſpoke the Words, otherwiſe than indirectly, by producing 
thoſe that were in the Room at the Time; and that they 
did not hear any ſuch Words, or that no ſuch Diſcourſe - 
was; G. 13 5 


Declaration in Ejectment had been delivered to one to Fjedment 

g . 15 5 3 Perſon who 
not good, becauſe it ſhould be to the Tenant in Poll-ſfon ; had the Keys, 
and he is only a Servant, and Plaintiff is not without Re- 


medy, for he may ſign a Leaſe on the Land, 


Dair verſus Earl of Stamford. 


CIR Bartholomew Shower moved for a Prohibition to the Motion {6 

Court of Chancery, upon a Writ of Sequeſtration out of es 
that Court, whereby Lands were ſequeſtred; and ſuggeſted N 
that the Chancery was only a Court of Equity, having only 
Juriſdiction over Perſons in caſe of Diſobedience to their De- 
crees, and not otherwiſe; and he affirm'd, that tho it were 
calld the High Court of Chancery, yet if it ſhould go a- 
gainſt Law, or exceed its Juriſdiction, they were under Con- 


trol of K. B. for they upon Habeas Chr pus will deliver ns 
| 4 L = 55 


. 
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illegally committed by them: And he ſaid, that at firſt theſe 

ſort of Sequeſtrations were only granted in caſe of Perſonal 
Duty concerning Land; but they ought not to ſequeſter 
Lands for Debt ariſing upon a perſonal Contract not concern. 
ing the Land ſcqueſtred. 

Holt: You move for a Stranger to the Bill and Anſwer 
and Proceedings in Chancery ; and therefore you muſt take 
your Remedy at Law: You dont tell that you have brought 
Treſpaſs againſt this Sequeſtrator, and that they ſtop you by 
Injunction out of Chancery; and no more was done in this 
> 5 3 

Note; J have heard the Maſter of the Rolls ſay, that that 
way of Sequeſtration ſeem'd now to have the Countenance of 
an Act of Parliament, for that the Statute of -M. z. did re- 
Cite it, and allow'd it. Vide Statute, 


———— 


King verſus Taylor. 
Information | Eave was granted to file an Information againſt one for 
Vane , offering to buy Votes, in order to Election of Par- 
Parliament liament. = 


7 


Election. : | | 
King verſus Chaloner. 
| $ Mod. 446. aloner was convicted upon the Statute of 3 & 4 //. 
Carth. 50 , , & M. c. 10. of Deer ſtealing, upon an Information 


ar 358. Cxhibited againſt him before a Juſtice of the Peace for bil- 
Conſtable re- ling ſeveral Fallow Deers, Gc. contra formam Stat, by which 
m_— he had forfcited 30 J. for each Offence ; that upon Non-pay- 
the County at Ment Warrant was iſſued againſt him, directed to all Con- 
large; ill. ſtables of the County, to have the Money levied by Diſtreſs; 
and the Conſtable of Dale, which appear'd to be another 
Pariſh than that where C. was an Inhabitant, return'd that 

he had nothing in Dale, or any where elſe in the County; 
whereupon the Juſtice committed him to Priſon for a Year, 

and to ſtand on Pillory. All this appearing on Habeas 

Corpus, SO 3 : 
 Eyres moved to have him diſcharged ; for the Foundation 

of the Commitment is his having not wherewithal to ſatisfy 

the ſeveral thirty Pound's in the ſame County ; and that 1s 

to be made apparent by a Warrant to levy os Cane: which 

if illegally awarded or executed, the Commitment is illegal; 

and all, that ſhews want of Diſtreſs here, is the Return ot 

3 Con- 
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Conſtable of Dale, that he hath no Diſtreſs in his Pariſh 
or in the County; a Matter not lying in his Knowledge "hg 
ther than within his own Pariſh: 

Another Exception was, that the Conviction was on the 
eighth; at which Time he might have ſufficient whereupon 
to levy the Penalty, and the Warrant not made till ſeveral 
Days after; and by Statute he is not committable, but for 
want of Diſtreſs immediately after the Conviction ; and there- 
fore the Warrant ought to be made immediately upon Con- 
viction. Ideo this Warrant illegal. 1 


And it was agreed per totam Curiam, that he was not to 


be impriſon'd, but upon Failure of Payment and Diſtreſs. _ 
Sir Barth. Shower and Northey contra; there is no way 
for Juſtices to know the Want of Diſtreſs but this ; they can- 
not direct their Warrant to Sheriff who is the univerſal Of. 
_ ficer of the County, becauſe he is no Officer to execute a 
Warrant ; but their proper Officer is a Conſtable; and the 
Warrant being directed to all Conſtables, and delivered to one, 


it is the ſame Thing as if it were deliver'd to every one of 
them in particular; and the Juſtice cannot cnquire by Jury 


as a Sheriff may, whether the Offender has Diſtreſs or hot; 


ſo there is no other way but this which has been taken; 


And a Conſtable indeed is not compellable to execute a 
Warrant out of his Vill, but may lawfully do it if be 
pleaſe, and ſhall upon Not guilty in falſe Impriſonment give 
ſuch a Warrant in Evidence: And if an Inhabitant of Cle 
«ell commit Felony in Hlington, it is a good Exception to 


an Indictment againſt him, that he of [inzton, &c. in 


County of Middleſex did, &c. Egerton and Alergau's Calc. 
Or if that be againſt us, it will be well enough this way : 
All the Statute requires is, that Juſtice of Peace may make 


his Warrant to levy, Sc. by Diſtreſs; and ſo any Man, to 
whom ſuch Warrant is directed, may execute it, and is a good. 


Officer to that Purpoſe; and ſo this Warrant ſhall be taken 


to be made to this Conſtable, not quatenus Conſtable, but 


quatenus a ſpecial Officer for that Purpoſe; and if he made 
a falſe Return, they have their Remedy againſt him by 


| Adion: And can it be imagin d they ſhould ſtay for a Return | 


from every Conſtable in the County, for the Statute impoweis 
to detain the Offender for two Days, that in the mean Time 


they ſhould know whether he has Diſtreſs; which ſhews it muſt 


not appear by Warrant, and Return thereof from every Con- 
table in the County, for that is not practicable in fo ſhort a 


| Time; and this being a Penalty, it lies upon the Offender te 


exempt himſelf thereof, by ſhewing where he has a Diſtreſs, 


| Holt: . 


. Ja 1 N 
5 — — 99 = 
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Holt : Your Commitment is not purſuant to the Statyte. 
for that is indeed that there ſhould be a Warrant made by 
the Juſtice to levy the Money by Diſtreſs, and a Return 
thereof made; but not, that if it ſhould be return'd, that 
he has no Diſtreſs, that thereupon he ſhould commit him. 
and here the Commitment is a Judgment; and therefore 
you ought to be ſatisfied that he has no Diſtreſs, and make a 
Record thereof, and fay, For as much as it does appear unto 
me, that he has no Diſtreſs, I do hereby, &c. Hide Doctor 
Bonham's Caſe, 8 Co. For what Authority has the Conſtable 
of Dale to return that he has no Diſtreſs in the County at 
large. No doubt a Warrant to all Conſtables is a Warrant 
to every particular Conſtable, and every one of them i,; 
bound to execute it in his particular Juriſdiction. And whey 
a Warrant is directed to a Conſtable by Name of a Conſtable, 
it muſt be intended to be directed to him as Conſtable, 
Gold ſeem'd to incline, that if this had been a Warrant di- 
rected to the Conſtable of the Vill where the Offender livd, 
and he had return'd that he had nothing in the Vill, it 
would have been well. But the Priſoner upon this Exception 

was diſcharged. 1 e 


Colour re- Per Holt : If in Bar Defendant fails of giving Colour 
xr ke where it is neceſſary to give Colour, that Omiſſion is reme- 
dAdiable by Plaintiff's Replication; for he ought to take Ad- 
vantage of lack of Colour before he replies. 
Stringer verſus Aliſon. 
Pallex 418. DEN Cir”, where any Thing is fet forth to be in X. J. 
held, ſhouts L. or Chancery, it ought likewiſe to be ſet forth where 


be ſet forth. thoſe Courts were kept; and 27 U. 6. 10. a Writ was abated 
for want of it, i = 


Newton verſus Rowland. 


Attorney Ex- NEBT againſt an Attorney as Executor, who pleaded 


ecutor not to his Privilege, &c. and upon Demurrer it was urged 
have Privi- 


lege. for the Defendant, that the Reaſon of Privilege in that Cale 


was in reſpect of his perſonal Attendance, which was equal 
whether ſued in his own or i auter droit; but per Holt, the 
Authorities are of the other Side in this Caſe; and Plaintitl 
had Judgment . ” 

5 Earl 
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Earl of Kent verſus Walters. 


N Trover for ſeveral Loads of Wood, and Judgment by nt er F. 
] Default, and Writ of Enquiry executed; it was moved 
to {et aſide the Writ of Enquiry; upon 4fidavit, that She- 
riff refuſed to receive any Evidence of the Value of the 
Wood, but directed the Jury to find the full Damages de- 
clared of; and for that it was ſet afide, upon Payment of 
olts: | 9 
2 And in this Caſe Northey ſaid, that Lord might cut Trees 
on Copyhold, by general Cuſtom of Copyhold ; or elſe, if 
it were Copyhold in Fec, that Wood could never be cut; 
which would be inconvenient. 1 
But Holt: Sure he cannot, for the Copyholder has the 
{ame Intereſt in the Trees that he has in the Land; and ! 
always have taken it ſo. ; | 


qury tet afule; 


Ling verſus Patting. 


5 H being convicted of a Riot, before Judgment upon On Convie. 


the Poſtea returned, moved to ſubmit to a Fine; and 792.9 uot 


| ; | | . "02> ſubmitted to, 
having ſhewn by Afridaoits, that the Riot was in reliſting à Fine dif 

one, who, by Pretence of Proceſs of the Admiralty, would charged. 
ſe;ſe on Goods he had diſtrained for Rent, he was diſcharged. 


And per Cur, the Poſtea ought to be returned the next Term 
after the Trial. EE OR | 


Per Holt: Upon Writ of Error from Common Pleas, if On Error, if 


54M I | | ; the Record 
the Record certified be faulty, of common Right a Cer- certified out 
tiorari may go to certify the right Record, of C. B. be 


faulty, Cer- 
tiorari goes of common Right, 


 Chanler verſus Driver. 


A Submiſſion to an Award being by Rule of Court, Mount a- Before Attach- 
8 


F | V | ment granted 
ue moved for an Attachment for Non-performance. Cur”: 5,5 


< for Non-per- 
There ought to be Adavit of Award demanded, ©} c. and formance of 


we never grant an Attachment for Non-payment of Money rd. 4# 


ts being 


the firſt AR, demanded, 


4M Morley 


upon an Award the firft Day, tho the Defendant be to do 7 — 
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Worley verſus —. 


Judgment en- IT was found by Verdict, that a Warrant of Attorney wa 
tered on a | | . . 18 
"forged War- forged; and Judgment entered according to it was ſet 


rant of Attor- ꝗſide upon Motion. 
ney ſet aſide. = 
Fine muſt be Per Holt: A Fine ought to be abſolute, and not cond;. 
abſolute, tional ; and therefore a Fine, unleſs ſuch a Thing be done 
in faturo, is void. And by Common Law, a Fine for Non— 
= repairing of Highway was for the Default in not repair- 
Vide Keyl. ing the Highway, and ought to be abſolute; but by a late 


f. 34. Statute the Fine is to go towards the Repair. 


Ante p. 316. Per Cur; When a Man pleads a Record, he ought to ſhew 
be pate, i. where it is, that Court may have it; as if a Record of 


mult beſhewn K. J. be pleaded, to ſhew it is apud Meſtmomaſterium in 


where it is. Com. Midd. 


Corps verſus Kitchen Hall. 


Bail additional DAI L was put in in Mich' Term, and excepted againſt, 


of what Term and additional Bail put in in Hill' Term; and the 
hg Doubt was, if the additional Bail were of Mich Term; and 
ſome ſaid the Bail muſt refer to the Return of the Writ ; 

and others would have it refer to the Recognizance entered 

into. The Miſchief would be in this Caſe, to make the Bail 

refer to Mich Term, that if Bail had aliened vont fide in 

the Iuterim, to have the Land charged with the Recogni- 

zance by that Relation. 

Holt : It has been an old Queſtion, whether Bail in this 

Court be liable from the Time of the Recognizance, or 

from the Time of the Judgment; and Court here ordered 
Proceedings to ſtay till they had conſidered of it. 


- Sherwin verſus Sir Walter Clarges. 


Trial at Bar HEN it does appear to the Court that a Suit is 
in Exeetment VV vexatious, they will not grant a Trial at Bar in E- 
jectment, without naming a ſufficient Plaintiff, 
And by Favour of Court one may have a Trial at Bar, 
tho he ſue i forma Panperis, - 5 
ri Uä—ͤ— Pet. 
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Per Holt : If Vagrant be ſent to the Place of his Birth, Vagrant may 


; > FI 7 1 171 be ſent to his 
they may ſend him to the Place of his laſt legal Suttlc- ws kin 
ment. | | 


Richardſon verſus Williams. - 
X Erdict in a Civil Cauſe may be given in Evidence in Verdict in a 
a Criminal Cauſe; but not vice verſa; and Court vant ar 

A» & : 

{aid they would hardly grant a new 1 rial, where a Ver- in Evidence 
e in a Criminal Cauſe in a criminal 
dic might become Evidence in a Crimin . N 


| dice Ver/a. 
Shoot verſus Higgs. 
BR L upon Writ of Error cannot diſcharge himſelf up- Bail in Frror 


# . 2 cannot diſ- 
on Surrendering his Principal. charge himſeif 
: | on Surrender of Principal, 


King verſus Warburton. 


IF Rule be for filing Information, and Non-proceſs there- Information, 
: upon for Non-appearance of Defendant, a new one can— 
not be without a new Rule; for the firſt was executed ; 
and here the Court gave a new Rule, upon Payment of 
Coſts, _ 


Orby verſus Pullen. 

AN Avowry was, that 7 . being ſeiſed in Fee of ſuch 3 | 
A and ſuch Parcels of Land, did by his Deed, Oc. grant iether all 
a Rent-charge of, (Fc. out of them per ed, Os. N e 12 
alia, Oc. and the Exception taken was, that the A rig . 
ought to name all the Lands charged, and not by \ mY ” 
inter alia; for the Defendant might then plead nat Beg 
Suſpenſion, Extinguiſhment, Gc. in Reſpect of the Poe $ 8 . 
mitted; and it would be ſo in an Aſſize, for there all the Lan 122 Co. 
muſt be put in View, and the Tenants all named. : 

But it was offered contra, that indeed where the Grant ' 
out of ſeveral particular Parcels in certain, there fee Pareols 
_ ought to be certainly named in the Avowry; but w Fon 

Grant is general, there it will be enough tO name one _ _ 
certainly, with an inter alia. Vide Co. Ent. 599. Hucle 
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Finch Caſe. 5 Co. 69. 1 Co. 54, 143. Hearn's Pleader 7061. 
1 Saund. 189. 2 Saund. 195. Thomſ. Ent. 273, 276. Minch 
951, 979; 1013. Bal): EF | 

And ſaid, that Multitude of Precedents would make + 

Law. 3 Cr. 3 26. Cr. Car. 520. and Bredor's Caſe ; but ſeem's 

to approve of the Exception; for he ſaid, that in Avowry 

it would be ill to ſay that he demiſed ſuch Land inc; 
alia. Vide 2 Cr. Stoner v. Corbet. 


Duke of Ormond verſus Ireland. 


Carch. 519. | Bond was given to Officer conditioned, that Plaintiff 


Bond to fol- in Replevin would follow the Suit with Effect; after 
low the Suit” 


with Effect is he ſued an Injunction in the Exchequer, whereby the Pro- 


not forfeited ccedings were delayed. But per Cur, that is no Forfeiture 


> 8 In- of his Bond; nor nothing elſe is, but abſolute Determination 
nnen. of Suit, as Nonſuit, Now prof. Gc. ee, 


- Tenniſon verſus Ellis. 


Original of a XXY AN'T of Original was aſſigned for Error; and the Ori- 


| wot va Y ginal certified being of another Term than the Pla- 


cita, no Ori. Cita, and no Continuance, the Court would not allow it for 
ginal, an Original. Cr. Car. 281, 272. Zelo. 108. That it muſt be 
an Original of the ſame Term with the Pleading, or at 
leaſt pending the Pleading. 8 . 


King verſus Sergeant. 


Non prof. a- Erdict was againſt three jointly, and Non prof. entered 


gainſt one De- . as to one, and Judgment againſt the other two. Vide 


fendant no 


Releaſe to the © Ed. 3 31. 2 Cr. 211. Co. Ent. 1725 650, 676, 303, 099. 

reſt. that if there be ſeveral Defendants, a Non proſe againſt one 
is no Releaſe as to the Reſt. Hill. 3 V. & M. Rot. 759. 
vide Hob. 70. . „„ 


Note. Per Holt: The Huſtings is the County Court in 


London, and Sherift may grant Replevin out of it as ſuch 
by the Statute of V. 2. 


4 ST} Pierce 


A . 
” | 
4 . 
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o 
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Pierce verſus Hutcheſon. 


EBT was brought upon a Bond for Performance of; 
| . ond for Per- 
Covenants; Defendant pleaded in Bar, that for all formance o 
the Breaches till ſuch a Time he had brought Covenant, Covenants 
and recovered Damages, and that there was no Breach ſince 
that Time ; and Demurrer ; and Judgment for Plaintiff; for 
by the very Plca the Bond was forfeited. 'Tho' Carthew ob- 
je&ed, one might wave the Benefit of a Forfeiture of a 
Bond, as well as the Forfeiture of a Copyhold Eſtate, 5c. 
and the Bringing of Covenant was a Waver of the Forfei- poſtea pac. 
ture of the Bond, and ſo a Bar. But per Cur', even in Equi- 12 W. z. 
ty it would be no Bar till Satisfaction; as if two be bound in ee 3 
a Bond, Judgment againſt one is no Diſcharge to the other el. 
before Satisfaction. | Fe 


Upon Occaſion of a Diſpute between Mr. Harcourt, Se- Ruleof Cour: 
condary of the Crown-Side, and the Lady A, about the 

due Inrollment of a Deed, a Rule of Court was made, that 

all Deeds ſhould be inrolled on the Plea-Side, and acknow- 

ledged in the Face of the Court. 


verſus Coudlier. 


Avowed as a Bailiff for Rent; his being Bailiff not Sucre tene 


II. traverſable : Per Holt. 
King verſus Shortell. 


5 


INclictment was for Reſcous of one taken by Proceſs of 
Marſhalſea, ſaid to be returnable apud Metin in Com 
Surrey; and for this it was moved to quaſh it; but Court 
would not intend but that there was a Place called /. 
minſter in Surrey; therefore would not quaſh it. 


Philips verſus Biſhop of Salisbury. 


| *WO Jointenants of an Advowſon by Deed made a jujntenants of 
L Partition to preſent by Turns; and after one of them an Advowſon 
granted over his Share; Grantee preſents in his Turn, and mag 9 Deed 


4 N | | 5 the tion of it. 
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falſe Return 


nus, need not jected, that it was not alledged that it belong'd to them 


alledge they to obey the Writ; but per Cur, by their alledging a Rea- 
| Ought to obe 


. r — 
—.. . ͤ eo ne ng y i 
If c CT IE, IS 


Child and I. Per Cur The Child ſhall follow the Settlement of its 


clement. the Statute of 1 Fac. 2. an Ideot could gain a Settlement, 


_— 
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the Biſhop refuſed to admit his Clerk; whereupon Grant= 
alone brought a Hare tmpedit. | 

Carthew objected, that the Inheritance of an Adyowfy, 
was in its Nature indiviſible, and as intire as that of a Ville. 
and that if two Jointenants of an Advowſon agreed to pre. 
ſent by Deed in their Turns, ſuch Agreement would Work 
no Severance of the Jointure, but that remained; but if one 
of them after diſturb the other, his Remedy was by Coye. 
nant; and quoted 2 Mod. Rep. 97. And he ſaid, that doubt. 
leſs one Jointenant, or Tenant in Common of an Advowſon, 
might make a voluntary Partition of the Right; after which 
they ſhall have ſeveral Writs of Right of Advowſon for 
their ſeveral Moieties. F. N. B. 62. If there be two or 
more Coparceners of a Manor, they may make Partition 
to have one Part of the Demeſnes and Service to one, and 
another Part to the other; and the Advowſon by ſame A- 
greement to be by Turns; it will be appendant to their re- 
{ſpective Shares. 6 C0. 12. 2 Rot. Ab. 255. Fitz. Tit. JQuare 
impedit, pl. 170. Co. Ent. 496. and accordingly it was ad— 
judged for the Plaintiff at another Day per totam Cnriny, 
2 Iuſt. 362. Dy. 29. Plowd. 194. F. N. B. 62. 10 H. 4. 10. 
Co. Ent. 496. | 


King verſus Higgiſon. 


MiC.trial. Ndictment was for Maintenance, concluding contra for- 
88 Jam Stat generally, and the Mittimns, whereby the Re- 
cord was ſent to be tried in the County Palatine of CHeſter, 
was to try an Indictment for Maintenance contra forsa 
Hat of H. 8. And Maintenance being made penal by the 
Statute of Articuli ſuper Chartas, and of — R. 2. C. 1, It 
was held the Matter was not duly tried, their Power by 
the Mittimus being confined to Maintenance by Statute o. 
H. 8. and the Indictment being at large: Per tot am Curian 


In Caſe fr In an Action ſur Caſe, for falſe Return to a Mandamnr, 


againſt the Mayor and Aldermen of Norwich; it was ob- 
to a Manda- | 


Lk ſon why they could not obey the Writ, they admit that. 


deat follows. unleſs he gain: iſtine t; and before 
Fathers Set. Parent, unleſs he gains a diſtin& Settlement ; 


4 for 
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far till then Notice was not neceſſary; but ſince he ſhall 
collow the Settlement of Father. 


x 
. 
= 
3 f 
. 
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The King verſus Inhabitants of Kingſton Bowſey. 


\ Poor Perſon was ſent by Order of two Juſtices from Poor. 
Pariſh of St. Michael to that of K. B. and upon Ap- IVE of 
| 9 a _ ay ttlement 
cal the Order Was quaſhed. And pet Cur, that Judgement el "is 
ſhall not bind the Pariſh of &. Michael from ſending Him only final as 


to another Place of Settlement. to Pariſh con- 
—_ | Cern d. 


{ing verſus Hoskins. 


Becauſe it was ſaid, that it was without Conſent . 
F: + Ws . . "TE ns in . ar- 
Sheriff; but it might be by Conſent of Bailiff or Plaintif. gen f we 


Fed non allocatur. 2d Exception, becauſe the Arreſt was not Feet. 


) for Reſcous, 


a Reſcous was four Nobles ; and Gould ſaid, that in Com- Hid to be be- 
mon Pleas they would have the original Action tried in a tes of the 
feign'd Iſſue, before they would let Action for Reſcous go on. Wit 


Pariſh of Bloxom and Kingſton. 


certain. 


are credibly informed. 

Pariſh of Grindon in Northamptonſhire and O- 
Viercott in Warwick, 

A Conditional Order was made, in caſe the Court of K. B. Order condi- 

at a Fair ten Days after Mich. till Mich. next, ſuch Hiring 


and Service did gain a Settlement, then, Cc. and for this 
the Order was quaſh'd. 8 5 


_ Huſſey” 


| Erna was taken to an Indictment for Reſcous. 1 /, Poſten Mich. | 


laid to be before Return of Writ; which was allowed good On Inditment 
and Holt upon this Occaſion ſaid, that a common Fine for Arreſt mutt be 


fore the Re- 


'A N Order of Seſſions was quaſhed, for that it was, that Onder quafl. 
the Perſon was likely to become chargeable, as we ed. not being | 


| ſhould be of Opinion, that, where a Servant was hired tional quaſbes. 


—— —ä4äỹͤe— pore 


Lie 


—_— < — — . » [ lññ wei — — <4 - 


o Bankrupt- Bankruptcy committed; and the Action ſhould be 'Troyer 


the fame Ke- medy as he might have had for it; and without Doubt 


ceived from a gets my Tenants to attorn to him, an deb had been 
Perſon's Te- 


Common Bail One ſummoned before a Judge, to ſnew Cauſe why com- 


not to be re. mon Bail, which was accordingly filed; and at the Day 


1— 
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Huſſey verſus Fiddall. 


Tndebitatus R of a Judgment in Common Pleas, in an 7:4: 
Zune by I Afſumpſit by Aſſignee of a Commiſſioner of Þankrupt 


Aſſignee of ) 
Corpniflioner and the Exception was, that it was for Goods ſold after 


ſold after | ; | 
Bankruptcy. be brought for it again. But Hz/t ; they may avoid the Sale 
e Sale, 


if they will, and bring Trover for the Goods; but if they 

bring the one, they ſhall not after bring the other. By Ac; 

of Bankruptcy the Property of the Goods is in the Bank 

By Bankrupt- rupt's Creditors; and if it be a Choſe in Action that is af. 
cy the Proper- ſigned, the Aſſignec is to have the ſame Remedy for it a; 
yh mn the Bankrupt himſelf might have had; as if it be Money 


Creditors, an : 
Aſſignee has received to Uſe of Bankrupt, they are to have ſuch Re- 


cy for Goods and Debt would not lie therefore, becauſe Trover might 


medy as Bank- ; Pp | | 
ox would the Action well lies here, and even a general Indeb would 


have had. have done. 
Northey, at the Bar: If a Man receives a Thing to my 

ſe, I may ſay that it was received to my Uſe, and bring 

the proper Action in ſuch Caſe; or, without any ſuch Sug- 

geſtion, bring Trover. „ 5 

Lndebitatus Holt. Indebitatus was brought for Money received upon 
Aſumpfit for an uſurious Contract, but held it would not lie; and Keel- 
we pred "we ing would allow it againſt Receiver or Factor, but Hale 
ous Contract would not; by my Confent it ſhall go as far as it has gone, 
will not lie. hut not a Step farther. It has been held to lie for a Fine 
by Cuſtom ; but ſure that was hard, for it was to leave 
Vide 1 Sid. Matter of Law to a Jury. But Northey ſaid, ſome Strains 
D, had been in Favour of Remedy; and he faid, that if a 
for Rent re- Man, pretending Title to my Land, receives my Rent, and 


nants. 


maintain'd for the Money; which Holt agreed; but faid, 
that had been very hard too. | ME 


being regutar- mon Bail ſhould not be taken, did not come; whereupon 4 
of Debt being Day was given for him to come, or elſe that common Bail 
above 107. ſhould be; he comes before the Day, and conſents to com- 
ceived, - | | | | . 

came to make Oath of a Debt above 101. But per Cur, 


ought not to be received, Bail being regularly filed. 


9 
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In the Caſe of the Information againſt the Town of Iart- tuformarion 
ford, after it was filed, at another Day the Court was moved filed, tho! no 
to ſtop it, if there were not Security for Coſts according R 
to the late Act of Parliament. Holt: I doubt me you are Coſts, ſhall 
too late after the Information filed, eſpecially by Motion, not be ſtopp'd. 


but perhaps you may plead it. 
Per Holt, at Niſi prins: If a Ship be inſured under Cap- Captain of 


tain J. S. the Part- owners may change the Captain without à Ship intu- 

Notice to Inſurers. Oyere tamen, for it might be, the Conti- ch be 
dence and Knowledge of the Captain might be an Encourage. out Moths to 
ment to the Inſurers. : N © Infurers, 


Anonymus. 


E Solicitor General moved for Leave to enter a Noz A fecond In 

1 prof. upon an Information, in order to file another; formation nor 
and Sir Sam. A/htree, the Maſter of the Crown-Office, ſaid, ut b. 
the Courſe was to come to him, and pay Colts upon the In- charged. 
formation, and then to enter a Non proſe And per Cu, 

you ſhall not file a ſecond before the firſt be diſcharged. 


and Deer. 


Prohibition was moved for to the Conſiſtory Court of Libel for fra: 
LY Londaf, where Libel was for fraudulently taking I. 
way a Will that was proved with them there, in order to wil which 
cheat Legatees. Could Here is a Will properly lodged, had beer. 
and if any fraudulently takes it away, what Remedy have Pe 
they? for an Indictment or Information will not reſtore them 

the Will; and Detinue will not lie for them, becauſe they 

have no Intereſt in it. Tyrton accord”. Holt contra; The Pro- 

bate is Authority enough for them to go on, tho' the Will 

be loft; and the Offence need not go unpuniſhed, for they 

may have Indictment or Information; and this is not like 

Cafes of Beating in Church-yard, where Statute gives them 

Power, tho' it be puniſhable at Common Law; nor Beat- 

ing in the Church it ſelf, where they proceed pro reforma- 

one mornm only; and no Prohibition went. 
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Oldham verſus Rightſon. 


Mortuary may Mortuary was ſued for in the Spiritual Court of Che- 
be ſued for | | . l 
in Spiritual fter, and Prohibition was moved for, upon Suggeſtion, 


Court, if Cu- that there was no Cuſtom to pay Mortuary in that Pariſh . 
ſtom be not and it was agreed, they may ſue for Mortuaries in Spiritual 
denied. Court, if it be admitted there is any due; but the Statute 
of Circumſpette agatis makes no more Proviſion for Mor— 

tuarics than it does for Tithes, or a Modus of them; and in a 

Suit for a Modus the Cuſtom may be traverſed. Hob. 247, If 

in Suit for a Modus, the Modus be admitted, they ſhall pro- 

ccœed; ſecns not. 3 Cr. 151. 2 Cr. 257. and 1 V. & M. Brown 

v. I/hitc; it was a controverted Point, but then it was a more 

difficult Point to obtain a Prohibition, than it is now that Sta- 

tute give Coſts; and then Court would not grant a Prohi- 

bition, without Oath of the Truth of the Suggeſtion. ide 

2 Keb. 835, $67. where it is admitted they may ſue for a 
Mortuary, unleſs the Cuſtom be denied, And Court was 

for granting the Prohibition, it being a doubtful Point, to 

have it ſettled ; and that the Being of Coſts ſeemed to be a 

notable Ingredient in the Caſe; and the Statute of 31 U. 8. 
provides they ſhall demand no more than they had by Cu- 

ſtom; which tho' it be reſtrictive of their Juriſdiction, = 

ſhews they have Juriſdiction of Mortuary. 

But the other Side offering 4fidavits of uninterrupted 

Uſage, o!r ſaid, that might be fomething ; for tho' there 

were a good Suggeſtion made, yet, if it appeared to them 

to be meerly for Delay, they would not grant a Prohibition; 

and that was the Reaſon of the Rule of requiring Af 

dadit of the Truth of Suggeſtion. : 


Afedavits By Courſe of the Court, after 4fidavits are filed on both 
Sides, and Day given for the Hearing of Counſel, there 
ſhall be no new ones read, but ſuch as are affirming the old 

ones; which ought to contain no new Matter. 


Londen Cu- Per Holt: An Officer in London may take away ſome 
"I Parcel of Party's Goods to compel an Appearance ; but it 
muſt be a reaſonable Parcel; and upon Attachment of 
Goods there, the Cuſtom is to leave them in the Partys 
Hands till the Matter be determined. 
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Hamley verſus Hendon. 


OOvenant upon a Deed of Demiſe by Plaintiff's 'Teſtator Covenant to 
(- to Defendant oft ſeveral Parcels of Land, reſcrving rind all his 
Rent and Suit of Court; in which Leflce covenanted to je omg 
grind all his Corn and Grains that he ſhould ſpend in Do- 
meſtick Uſe, at the Mill of Leſſor's Manor; and Breach af- 
ſigned, that there were 500 Barrels of Wheat ground and 
uſed ia Defendant's Houſe which he did not erind at the 
ſaid Mill, or any Part of them ; and to this a Demurrer. 

0b;. 1ſt, This Covenant, by Operation of Law, extends 
only to ſuch Corn as ſhould grow upon the Premiſſes, and 
it is not averred to be ſo; and for this was quoted 1 Sid. 

4: Eo 
put per Cur, the Covenant is expreſs and general of all 
his Corn, which he ſhould grind for the Uſe of his Houſe, 
and nothing appears to reſtrain it againſt the Words. But 
upon another Exception, . that it was not averr'd, that 
the Corn was his at the Time of the Grinding, and it 
might be another's at Time of Grinding, and after bought 
by Defendant, and ſo not within the Covenant; the Mean- 
ing and Words whereof were, that he ſhould grind all his 
Corn which he ſhould uſe in his Houſe at the Plaintiff's Mill; 
for the Defendant might have a Mill of his own, and grind 
another's Corn there, and after buy it for his Houſe. Judg- 
ment was pro Def”. | OO 


Blank verſus Newcomb. 


1 was in Spiritual Court for not paying a Pariſh-Rate Rae. 
for Repairs of the Church; and ſuggeſted for a Prohi- ee e 
bition, that all Pariſh-Rates were to be by Majority of Pa- Rate, but ex 
riſhioners ; and that every Rate, after it is collected, be- communicate 
comes void; and that this was not by a Majority, Gc. and Ae 
that the Suit was to pay this in Purſuance of an old Rate 

collected many Years before. 1 


As to the firſt it is urged, its not being by Majority of 
Pariſhioners was a Matter only proper for an Appeal, and 
to is the Incquality of the Rate. 2 57ſt. 289. 
As to the ſecond, that this preſent Rate had indeed Re- 
ference to a former one which had been collected, but that 
was not to give any Force or Efficacy to the former, = 
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only by Way of Direction of the later, according to Sir 
Rob. Let's Cale. 
Holt : The right Courſe is for Spiritual Court to iy, 
ſuſhcient Notice to the Pariſh to meet, and make a Rite 
for Reparation of Church, which if they do not do, the 
may be excommunicated ; but Eecleſiaſtical Court canny 
make a Rate, or appoint Commiſſioners to do it; and here 
the Suggeſtion recites an antient Rate, which, they ſay, wa; 
to be a ſtanding Order for all Times to come; and that 
they have confirm'd that Rate; and that the Libel i; for 
Want of a new Payment according to it. Vide Nyy 131 
126. in Point, for a Prohibition in this Caſe; and all that 
Spiritual Court can do is to make an Order that the Church 
be repaired, but not to aſſeſs a Quantum : And tho in Spiri 
tual Court one omits in the Libel that which does againſt 
him, as here, that the Rate was made by Commiſſioners 
of Lecleſiaſtical Court, yet they of the other Side may fug— 
geſt it; and here Prohibition was granted, : 


pe 2 'Thlt: One may be ſucd as Executor and as Heir both; for 
gamut a Man, | 


Ph as Heip Why may not a Man make Ulſc of both his Securities. 
and F.xecutor. | | 


2 Bro. 97. | | | 

King verſus Speed. 
Salk. 390, FA Conviction for Deer ſtealing againſt him being remo- 
On Convietion, T ved up by Certiorari, and confirmed here, a Lerari 
of Deer-ſteal- | | 


ing affirmed /4C7as iflucd out to levy the Money; and Ayres moved to 
in B. K. Pro. ſuperſede that Proceſs, as irregular; 1/, Becauſe this is made 
meagre 1 particular Offence, and puniſhable in a preciſe Manner, ard 
Sheriff. ſtrictly according to Words of Statute, being againſt Magna 
Charta; and therctorc not to have the Aid of the Procets 

of this Court to levy the Money, no more than they ſhall 
have the Help of Indictment or Information originally. 20%, 
If this Courſe ſhall hold, the A& will be more penal than 
was deſigned; for thus his Goods in any County in EFʃlaund 
may be liable, whereas the Statute only ſubjects his Goods 
in the County where the Offence is committed ; for if there 
be none in the County where this Proceſs is directed, and 
that be return'd, a Teſtat may be, and thereupon a Lega, 
into any other County, Gc. 3dly, The Statute directs the 
Money thall be Jevied by Warrant, which is not purſued, 
arty, The Proſecutor himſelf may remove the Conviction, 
and intitle himſelf to this Proceſs; and for ought appears to 
the Court it was ſo here. Fide Hutt. 117, 118. 5thly, At 
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this Rate the Offender may be doubly puniſhed ; for ſup- 
pole Sherift levies 201. ſtill Party ſhall be liable to a Year's 
Impriſonment, and Pillory beſides; for Statute ordains it ſo 
in Caſe of Failure of Diſtreſs to the Value of zo J. which 
Inconveniency would not inſue in caſe of Proceſs to Con- 
ſtable; for Conſtable, in caſe of Failure of Diſtreſs to full 
Value, ſhall not fell the Goods, as Sheriff muſt; ſo Party, — | 
after he has undergone the Puniſhment of Impriſonment, | 
c. ſhall have his Goods again; and he quoted a Caſe in | 
Mich. 23 Car. 2. 2 Keb. — and Felton. Per Cur : If any | q 
Proceſs may be awarded out of this Court, it muſt be a | 
Diſtreſs ; the Words of the Statute directing it to be by 
Way of Diſtreſs of the Goods of the Offender, without ſay- 
ing, (Diſtreſs and Sale of Good,) and in ſuch Caſe Offi- 
cer ſhall not ſell; for where an Act has a known Term 
in Law, it ſhall be interpreted according to the Law's Ac- 
ceptation of ſuch Term; and Diſtreſs for Rent at Com- 
mon Law was not to be fold; but to remain in Nature of 
a Pledge ; and fo here it ought only to be, in order to in- 
force a Payment. Dy. 280. in caſe of Return irrepleviſable, 
Avowant ſhall not fell. 4 H. 6. 17. 1 Rol. Ab. $87, If Debt 
be recovered in Court-Baron, they can only diſtrain, but not 
ſel], but only dctain it till Payment: And it is made a 
Doubt, if Certiorari be of a Judgment in an Inferior Court 
of Record, if this Court ſhall award Execution. 1 Xe. 
33. If Diſtreſs be given by a penal Statute, it ſhall not be N 
ſold; and therefore it is that ſome Statutes do expreſly put . | , 
in the Words ire, and Sale of Goods ; and that the Sta- | 
tatute of 43 El. hath thoſe Words. Alles 92. That Com- 
 miſhoners of Sewers may ſell, tho' there be no ſuch Words, 
but the Statute has Words tantamount ; for it is, that the 
Amerciament ſhall be levied, and Party puniſhed according 
to their Diſcretion ; and beſides that, they may proceed ac- I. | 
cording to the Cuſtom of Rumney-Marſh, by which the Dis“. | 
ſtreſs may be ſold; and here they are not without Remedy, N | 
for Court may ſend their Mandate to a Juſtice of Peace | 
to iſſue Warrant for levying by Diſtreſs. 


Holt: Where one entitles himſelf to a Duty and Remedy : jo. 421. . - | 
by Preſcription, he muſt ſet out his Remedy wholly; indeed » Cr. 457: I 
it you preſcribe to a Duty, you may have Debt for it with- | 
out Preſcription, but you cannot diſtrain without it; and if | | 
you preſcribe to Duty and Diſtreſs, you cannot by Virtue 

thereof ſell, without a Preſcription for ſelling too, becauſe a ; 
Preſcription may be to diſtrain without ſelling, — | 
LES 4-£ | But 
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But by your Argument, Mr. Hyres, the Certiorari would 
defeat the whole Proceeding and Conviction; for tho' Con. 
viction be confirm'd, you would have it that the Juſtices 
cannot give a Warrant, tho Record being here; and if we 
cannot award Execution, there is an End of the Matter; 
But by neceſſary Conſequence of Law, whenfocver there i; 
a particular Juriſdiction erected, an Appeal lies from it to 
this Court; if there be no Judgment below, there will be 

no need of a Certiorars in this Caſe; and if there be one, 
then ſhall one go: And we, you ſay, cannot award Execu- 
tion; ſurc that would make a Failure of Juſtice ; and we 
have a Power to confirm, as well as to reverſe or quath ; and 
if ſo, by neceſlary Conſequence we have a Power to award 
Execution of what we contirm ; for below nothing can be 
done, becauſe Record is here. And to ſay, that at this Rate 
the Money may be levicd in another County, that is not 
the Caſe before us; for here the Proceſs 1s into the County 
where Fact was committed; ſo you come too ſoon for that 
' Objection ; but if zulla bona had been returned, and a Te- 
ſtatum had iflued, there then had been ſome Colour for your 
Objection. 5 RE, 
And when a Statute ſays Money ſhall be levied by Di- 
ſtreſs, this is an Exccution, Raft. mtr. 175. Levied by Di- 
ſtreſs, is a ſpecial Plea, and ſo is Ni debet. If a Man has Rent 
due to him, he has his Election to bring Debt, or to diſtrain ; 
and if he brings Debt after diſtraining, the Defendant may 
Nota hoc. plead Levied per Piſtreſs, for by diſtraiuiung be has deter- 
Eo mined bis Hilection for that Time; for otherwiſe he might hace 
two Judgiue uta, viz. Return irrepleviſable, and Fudament 
in Tut; to avoid which he may in that Caſe plead Leoied by 
Biftreſs ; But C, if he had diſtrained, and Cattle died in 
Pound, per m0}. ; 0 


75 Ci. DME Diſtreſs in a Leet of common Right may be fold, be- 
b. cauſe it is a Court of Record; otherwiſe of Diſtreſſes in 
Courts that are not of Record: As to Commiſſioners of 
Sewers, that is a ſpecial Power given them, and in Conlc- 
quence of that they may fell, And Gallice takes great 
Pains to prove they are a Court of Record; and tho' ſome 
Acts, that order Things to be levied by Diſtreſs, have allo 
the Words (aud Sale,) yet no neceſſary Inference can be made 
from that, for Statutes very often expreſs Matters more plain- 
iy than they necd for greater Caution: Et per Cur”, here the 
| Procels is regular, and Goods may be ſold. | 
Note further; per totam Cur”, if all the Sum were levied 
to a ſmall Matter, yet the Party for Default thereof ſhi! 
| 5 | | | Une 
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undergo the corporal Puniſhment too, 27g. the Pillory, and IG 
Year's Impriſonment. 


Vills of Shandrigamy and Sholedazn. 


TY E R Holt: Commiſſion of Sewers to defend the King- Commiſion of 
dom againſt the Sea is very ancient, and even by ſpecial Sewers. 
P.ofcription in ſome Caſes; but Sewers for Melioration cf 

| Lind are by Act of Parliament. 


Holt: (By) and (Eo) are ſynonymous Words. Treſpals. 
Hall: Treſpaſs may be joint or ſeveral, as Plaintiff pleaſes ; 

tho the Fault be the fame in reſpe& to him; but is ſe- 
veral as to the Agents, becauſe the Act of one is rot the 


Act of the Sther. | IndiAment 
| quailt'd. 


ard moved to quaſh an Indictment againſt 4. for that 
aſerut Magiſtratos Civitat de Lichfield fore Socittatem dli- 
norm. It Exception, That it was Magiſtratos, theie bang 8 
no ſuch Word. 2dly, That it was not a direct Allegation „ 
that they actually were Aſſes, but by a Fore : And [folt ſuid 
it they had not Reputation enough to ſecure themſelves 
from ſuch an Aſperſion, he would be of Defendant's Opinion 
too; and it was quaſh'd. 1 


. Ring verſus Th omſe „ Trial at Bar | 

Ih 4 | | . | | may: be ſor a | | 
HE Defendant being of good Reputation, and riding OPM" — 

| in the King's Guards, he was taken by Hundred for a 

Robbery, on the fortieth Day; and it being fearca he ſhouid 

be too violently proſecuted, that the Hundred might di- 

charge themſelves by his Conviction, a Trial at Bar was TX 1 

moved for: And per Holt; it has been uſed to grant Trials 

at Bar in like Caſes; but there being no Bill found, he ſaid 1 

they could make no Rule; but if there had been a Bill, he 77 the C | 

ſaid then it might be removed by Certiorari, Gc. And hein Vent 

{aid there was one way to ſue a Special Commiſſion to find | 

a Bill, and even fo there muſt be Proceſs, and fifteen Days 1 

between its Teſte and Return, and Return to be on common ö 

Day; and he ſaid he knew one Holt an Attorney, who had - | 

narrowly eſcaped being hang'd at Cambridge Aſſites, becauſe . 

he was like one Aubroſe Holland a Highway- Man. _ Eo. s 
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Mandamns 
cannot be 
Joint. 
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Rews. 


Caſe for keep- 


ing a Dog 


walde ferocem, 


Curiam. 
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King verſus Town of Andover. 


I'VE of the Members of the Corporation being turn'; 
out ſued a joint Maudamus; and after had it quaſ}'; 
upon their own Motion, becauſe they could not join, tor that 
the Wrong done to the one is no Wrong to the other: Per 


M +7 fo * . ML 


© Maſon verſus Keeling. 


ASE; in which Plaintiff declared, that on twentieth 
of Zane, eleventh of the King, the Defendant querday; 


&c. who bit; Canem Moloſſum oalde ferocem did keep, and did let him 
WM, not ſayins og looſe unmuzzled per publica Compita ; ſo that pro defeF?y 


ſcieus. 


Dalt. c. 93. 


Curg of the Defendant, the Plaintiff was bit and worried by 
the ſaid Dog, as he was peaceably going about his Buſineſ; 
in ſuch a Street: And another Count was, in which it was 
laid, that Defendant knew the Dog ad mordend' afſuet'. To 
the firſt Count a Demurrer, and to the ſecond Not guilty, 
And it was ſtrongly inſiſted, that the laying it to be Carey; 
walde ferocem, and ſuffer'd to go about the Streets unmuzzled, 
and pro defetto curd, ſupplied the want of Sciens, &c. for it 
was ſaid to be Part of the Excellency of the Law of Ere- 
laud, that it leaves no Man without a Remedy, that has 
ſuffer'd a Wrong through Fault of another: But it was agreed 


there were damma abſque Injuria, but that only was when it 


happens without the Commiſſion or Omiſſion of any, but 


never when there is Neglect in another, through which Iam 


damnified. Aud the Rule of Aus non eſt reus nifi mens {it 


rea, holds only in capital Offences; and therefore if Infant 


or Lunatick commit a Treſpaſs, they ſhall anſwer it in Da- 
mages, and yet it cannot be ſaid to be Scienter. Hal:'s 


PI. Cor. 53. If one keeps a Beaſt uſed to ſtrike, and it kills a 


- Man, it is holden by ſome to be even Felony, but by o- 


thers to be only a great Miſdemeanor ; and the Neglect with- 
out Knowledge, where Damages enſue, ſubjects Party to Ac- 


tion. Vide Hob. 134. A Soldier at his Exerciſe diſcharging 
his Gun hurts another, tho' pleaded to be involuntarie et 


per infortunium, yet Action lay; and the Rule in C. J. one, 
205. is, that nothing but an unavoidable Neceflity ſhall ex- 
cuſe from repairing an Injury to a third Perſon through his 


Default; and here was no Neceſſity for Defendant's keeping 
5 8 Hue 
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Canem-palde ferocem, much leſs to let him go unmuzzled a- 
bout the Streets; and it is laid in the Declaration, and con- 
feſſed by the Demurrer, to be pro defectu debitæ curæ of De- 
fendant, and that it was ↄalde ferox; and this Opportunity 

is given by Defendant to ſuch Creature to do Miſchief - What 
then can there be more reaſonable, than to repair the Wrong 2 
There is no Default in Plaintiff, for he was going about his 
lawful Occaſion; and there is ſure a great Fault in D-fen- 
dant to let ſuch a fierce Creature range the Street of Ton- 
don unmuzzled. 3 . 

Nothing is more probable, than that ſuch a Dog as this let 
looſe among a Crowd of People will do Miſchicf; and it would 
be needleſs to give Notice of its being likely to do fo, and 
like telling a Man that Fire would burn, or a 'T igre would 
do Miſchief; and this within the ſame Reaſon with Action 
for negligent keeping his Fire, for that is pro def. debit” Cu- 
ſtod' of Fire, and this pro def. debit” cure of his Dog; and 
the Caſe of Fire is much a harder. one, for there is none 
but muſt truſt his Servant with Fire, and the Accidents are 


pen d before that Time, and was this: A Butcher did let looſe 


Dog; and here is equal Proſpect of Miſchief in both Caſes. 
If a Man has an unruly Horſe, which breaks through his 
Cloſe or Stable and does Miſchief, Action will lie for it; 
and it is hard one ſhould have Remedy for the leaſt Treſpaſs 
done in his Land, and none for Treſpaſs done thus to his Per- 
{on by wounding or maiming. os bs 

Suppoſe one keeps ſeveral Maſtives, ſhall he be exempt 
from Action for Miſchief done by every one of them, till he 
knows that he has done a prior Miſchief, that is, no Care is 
to be taken to prevent the firſt Miſchief; this ſeems to be 
contrary to the Policy of the Law, which delights more iii 
quam edel. J Pa Wo”, 
Obj. If an Action be countenanced upon this Declaration, 


plicity of Actions, which Law abhors. t 
Anſw. There ought to be Sciens, &c. or that which is tan- 


nience. 


many. 1 Vent. 295. Notice is taken of a Caſe which hap- 


an Ox, and laid, that for want of due penning of his Ox 
Plaintiff was hurt by it, and there Action lay for wart of = 
due penning of his Ox; and this is for want of due Care of his 


preventing than puniſhing ; and the Maxim is, præſtat cautela 


a Lap-Dog or Spaniel ſhall not ſnap at a Man, but Action 
ſnall be ſtraight brought for it; ſo it will introduce a Multi- 


tamount, that it was Ferox, as here, and then no Inconve- 


333. 
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Taeo a part. Vide 20 Ed. 4. II. ſo per Townſend ; but there 


than of a Beaſt; and every body is preſumed to know that 
a Dog valde ferox will be apt to do Miſchief, if let looſe 


it may; and from thence I infer this Action will lie by any 


domeſtick, or converſant with Man, and therefore Action 


this was a Mongrel Cur valde ferox, and that letting looſe in 
a Highway is a publick Nufance ; and even in that they tail, - 


Authors uſe it for a Court or Yard before a Man's Door; 
a Dog go at large; and there is a Diverſity between an Ox 


that ranges the Field, far from the Society of Man, and a 
Dog, which is Animal Domeſticum, bred among them, and 


to be fierce; and to ſay that an Averment of its being fierce 
will ſupport an Action, is to oppoſe the whole Current of 


and the Owner know nothing of it, for they don't aver he 
- did know ain to.be fee. 0 has; 


Obj. 2. The Precedents are all Sciens, (fc. Anſw. That 
would be an Aggravation of Damages; and Precedents jmy), 
only that it would be the ſurer way fo to do, but not that 
Sciens is abſolutely neceſſary. ® 

Obj. 3. It is neceſſary in Caſe of Action for biting Sheep 


it is not denied, but if Dog of 4. chaſe the Sheep of 9. 
into Soil of C. whereby Action is given to C. againſt B. that 
B. ſhall have Action againſt J. And there is no Compariſcn 
between the biting of Cattle and biting of a Man, for Ly 
has a greater Regard to the Life and Safety of a Man 


in a Strect among a Crowd of People. 


Obj. 4. It may be puniſh'd by Indictment ; and I belicye 


that has a ſpecial Damage, as in 1 Iuſt. 56. 4. and it is a 
true Maxim, Cuod quiſque debet ita ini ſuo, ut alteri non 
Noceat. JJ on ny 
Raymond contra. Some Books ſay that Law takes Notice 
of the Nature of a Maſtiff, and that is, that he is tame and 


does not lie for Biting of ſuch a Dog without a Sciers ; whit 
is it then can diſtinguiſh this Caſe from that? It is ſaid that 


for they only ſay that he let him looſe per Compita, and that 
does not neceſſarily ſignify a Street or Highway; for Latiu 


nor do I know of any Authority that it is a Nuſance to let 


therefore cannot be preſumed to be prone to Miſchief as the 
other. And they cannot fay that it is the Nature of Dogs 


Authorities, which all require Sciens; and it might be fierce, 


And as to the Rule of Law, that no Man's Wrong ſhould 
be left remedilefs, there are few Rules without Exceptions; 
and the Caſes of Hob. and Jones, they are not like this, tor 
every body knows that a Gun charg d, if it goes off, is apt 
of IE to 


— | bo 
to do Miſchief, but not ſo of a Dog: And an Indictment 
would not have laid here without a Knowledge of the ill 
Quality. 1 
Gould, Juſtice: No doubt but in the Caſe of Sheep there 
ought to be a Sciens, becauſe that is an accidental Quality, 
and not in the Nature of a Dog: And as to Property of a 
Dog, the Books diſtinguiſh ; for a Man has a Property in a 
Dog that is a Maſtiff or Spaniel, for the one is for the 
Guard of his Houſe, the other for his Pleaſure; but this here 
is a Mongrel, and laid to be valde ferocem, and that mult 
be an innate Fierceneſs, and not accidental; and if Dog be 
aſſuet' to bite Cows, and Maſter knows it, that will not be 
ſufficient Knowledge to make him liable for his biting Sheep: 
eſides, this Caſe is diſtinguiſhable in reſpect of the Place, 
for Law takes Notice of Highway, and is a Security for Pal- 
ſengers; and it would be dangerous to keep ſuch Dogs 
near the Highway, where all Sorts of People paſs at all 
Hours; and to maintain this Iſſue they muſt give a Natural 
Ficrceneſs in Evidence. 5 5 ook e 
Holt : If it had been ſaid, that Defendant knew the Dog to owner to an- 
be Ferox, I ſhould think it enough; and the Difference is be- ſwer tor all 
tween Things in which Party has a valuable Property, for he as ag 
ſhall anſwer for all Damages done by them; but of Things _ Wok. 
in which he has no valuable Property, if they are ſuch as he has a va. 
| l.: 2 a . . Tuable Proper- 
are naturally miſchievous in their Kind, he ſhall anſwer for th. Of Things 
Hurt done by them without any Notice; but if they are of in which he 
a tame Nature, there muſt be Notice of the ill Quality: And des not. itthey 
a . | are naturally 
the Law takes Notice, that a Dog is not of fierce Nature, miſchievous, 
but rather the contrary ; and the Preſumption is againſt the 0 be anſwer- | 
Plaintiff; for can it be imagin'd a Man would keep a fierce Nd“ ou 
Dog in his Family wittingly. If any Beaſt, in which I have it are of a 
a valuable Property, does Damage in another's Soil in tread- me Nature, | 
© 7 Lo g : 188 : muſt have No- 
ing his Graſs, 'Freſpaſs will lie for it; but my Dog goes into tiee of the il) 
another Man's Soil, no Action will lie. Pide Latch, Millan Quality of 
and Hawtree, that Scienter is the Giſt of the Action; and ſo hem 
is 1 Cr, where it was doubted whether the Scicuter ſhould 
80 to the Keeping or Quality; nor does it appear here but it 
was an accidental Fierceneſs; or ſuppoſe it were an innate - 
one to this Dog particularly, and it had been given to the 
Owner but an Hour before; ſhall he take Notice of all the 
_ Qualities of his Dog at his Peril, or ſhall he have his Action 
againſt the Giver for beſtowing him a naughty Dog. 
In Cafe where a Dog bites Pigs, which almoſt all Dogs 
do, Screnter is neceſſary. 1 Cro. 255. And I don't doubt but 
ik it be generally laid, that Dog was uſed to bite CR 
3 an 
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Motion. 


Ante p. 258. 
Gaming. 


Ante p. 258. 


acc. 


Cuſtom of 
Dartmourth. 


New Trial. 


AL L moved to have him diſcharged upon the late 


0 which the Appeal muſt be, 15 the next after Party 15 
grieved. Liz 


and 100 J. upon Tick, both are good. And if there be two 
Sharpers, and one of them gets 100 J. and gives over, and then 


Wit by being bit; and they are diſtinct Facts. 


ceſſively; becauſe at that Rate the Statute, which ought to 


that if one ſerves his Time, and learns a Trade there, he is 
not thereby free; but Corporation have Power to make 


who can help it. 


rely on the Certificate of the Judge who tried the Cauſe, but 
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and Defendant knew of it, 'twill be enough to charge him 
for biting of Sheep, c. and by Animalia ſhall not be in. 
tended Frogs or Mice, but ſuch in which Plaintiff has Pro 
perty. And ud pro Def. per Holt and Turton, Gould my. 
zante opinionem ſuam. | 


and Crouch. 


Act of Parliament for disbanding the Army, whereby 
Soldiers are exempted from Suits for three Years upon Affida- 
vits. Holt All we can do is to order common Bail, but he 
muſt diſcharge himſelf of the Action by pleading the Act, 
c. and Plaintiff may ' traverſe his Allegations ; and fo was 
the Rule, y 

Per Cur : If Order be by two Juſtices, and fo ſaid, their 
Names need not be mention'd ; and the next Quarter-Seiſions, 


Per Holt: If one loſe 100 J. to one, and after 10 J. to 
another at one Sitting, both Debts are lawful, notwithſtand- 
ing the Statute. So if a Man loſe 500 J. ready Money, 


another takes him up who wins another 100 J. both are good ; 
for as they were ſharpers, he was a Rake, and ought to learn 

But Note; I have heard Treby, C. J. of Common Pleas, 
deliver a quite contrary Opinion in Caſe where two win ſuc- | 


receive a favourable Interpretation in Suppreſſion of Vice and 
Gaming, would be eaſily evaded. bes 


Per Holt. The Cuſtom of the Town of Darrmonth is, 


whom they pleaſe free. It is an extraordinary Cuſtom, but 


Holt: In granting a new Trial we ought not altogether to 


upon the Reaſon of the Thing ; and ſometimes I would grant 
a new Trial againſt Certificate of a Judge, if in my Judgment 
and Conſcience Matter deſerves a Re- examination. 


4 .  Hhk: 
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lt: I never liked the Exception of pro coin in Outlawry, Ootlavr 


tho' it has been one before I was born; but ſure the firſt that 
obtained it had good Luck. 


King verſus Warden of the Fleet. 


«hv & Pl * E 7 


# 4 1 FA # |} * 


Tha Trial at Bar of Iſſues join'd, in Pleading on a Challenge. 


monſtrans de droit in Chancery, to an Inquilition re— 


Array chal- 


turn'd thore, finding ſeveral Miſdemeanors in the Warden in that the fury 
Duty or his Office, which Office is found to be an ancient Office ſould have 


exe reiſeable in Middleſex ; whereby the ſaid Office, and the 


Puſon-Houſe in London, which were found to be ©ppendant County ; no | 
to the Office, were forfeited: There were two Iflues, one $994 Caug. 


upon the Eſcapes, the other upon the Appendancy in London; 
and a Jury of Midatſex being come to Bar, the Counſel of 
the Defendant challenged the Array, and had it drawn up in 
Palchment in French, and read by Counſel; the Cauſe was, 
that the Jury ought to come from London, where the Houſe 
was, and not from Mzddlejex, and return'd by London She- 
riff, and not a Middleſex Sheriff; and he concluded et hoe. 
parat eft verificare prout cur, ©. ct petit inde judicium per 
quod arraiom. cafſetur. . 5 . 

It was inſiſted on, the Inquiſition was in the Nature of an 
Information, Declaration or Indictment; and took Notice 
that the Houſe of Priſon was in London, and that ſuppoſe 
the Office be in M:datejex, yet that only made it like a Com- 
mon in one County appendant to Manor in another, in which 
Cafe: both Counties ought to join; and if it be a good Chal- 
enge to a Jury, that they are not indifferent, tho' of legal 
Venue; a Fortiori, when they have no legal Capacity at 
all; 3 C. 646. was quoted, where Cattle diſtrained in one 
County, and drove into another, and adjudged, that the 
Jury to try that Fact ſhould come from both Counties: And 
tho' in Truth London cannot join with another County, yet 
that ought to be ſuggeſted on the Roll, and Court cannot 
otherwiſe take Notice of it; beſides, if the Ten be awarded 
into both the Counties, and London ſury came to the Bar, 
and did not inſiſt upon the Privilege, the Trial would be re— 
gular; but if they inſiſt upon their Privilege, then perhaps 
Lt for Neceſſity may award a Feu. Fa. to Middleſen 

only. — by — — 

And it is no Reaſon to ſay, that becauſe we may have Ad- 

vantage of this in Arreſt of Judgment, we may not offer it 
3 4 R — I now. 


— EE In — 
Perot — * 23 


— — — — — 
L F a qe 
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now; for tho we wave what we may move in Arreſt , 

Judgment, yet we may aſlign it after for Error in a Writ of 
Error. ; | | 

Attorney General contra: The Cauſe of Challenge to the 

Array, is the want of Indifference in the Officer; and the 

Reaſon why they may challenge the Panel is, becauſe that 

. - Cauſe doth not appear on Record, and therefore they have 

> no other way to take Advantage of it, and that too is the Rez. 

| ſon of Challenge to Polls, 5 

Holt : The Matter of Challenge ought not to be to the 

Court, as here you make it; for you ſay we have awarded 

a Writ to a wrong Officer, for the Array is rightly made ac- 

cording to the Writ. If Panel were returned by a Sheriff 

being a Party concern'd, or being a Member of a Body Po. 

litick concernd, it would be a good Cauſe of Challenge; 

but we don't take Notice upon the awarding the Pen. Fu. of 

any ſuch Thing, if we are not appriſed of it by Suggeſtion 

1 of Party; and want of proper Venue was never yet a Ch 

good Cauſe of lenge to the Array; if he were a kin to either Party, or g- 

challenging tereſted, or not qualified by Law to make a Return, or had 

10 rg made it at the Requeſt of cither Party; or if the Cauſe did 

intereſted, ot Concern the Corporation of London, the Ven. ought to go to 

not qualified, i. the Coroner at firſt; but if you inſiſt upon it, you muſt demur 

for the King, and they join in Demurrer ; then all appearins 

us on Record, we may give Fudgment immediately, or take 

Nemurrer on Time 70 conftder ; and Demurrer was ordered to be drawn 

Challenge. 772//antly, aud a Foinder in Demurrer and Challenge over- 

Motion might e And Holt ſaid, it had been proper for then to move to 

be to quaſh quaſh the Yen. Fac. before; but now the Jury was at the 

Bar. | 


APrifoner, Jo prove the Eſcape here, a Witneſs, who really had been 
r a Priſoner, and voluntarily ſuffered to eſcape, was produced. 
true Priſoner, To whoſe being a Witneſs it was objected, that he had 
admitted Wit. given a Bond for his being a true Priſoner, which he had for- 
ND feited by eſcaping; and beſides he had been retaken, Now 
ſuffered volun- by his Evidence he would make this a Bond of Eaſe and Fa- 
tary de. your, and the retaking a falſe Impriſonment ; for if the De- 
4 fendant be convicted upon his Evidence, and after Debt be 
brought by him on the Bond, the Conviction will be Evi- 

dence to make it void, as taken for Eaſe and Favour: And in an 

Action of falſe Impriſonment for retaking, the Conviction wall 

_ be likewiſe Evidence: And it was compared to an Information 

for uſurious Contract, even in the King's Name, the Party to 

the Contract ſhall not be a Witneſs, if the Debt be not 225 

9 TT i 
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So in Information of Perjury, neither Party, whoſe Title 
was ſupported or invalidated by the Oath, is a Witneſs ; Vide Ha: 
for if there naturally do follow from his Evidence, if be- 33": 
lieved, any conſcquential Advantage to himſelf, he is no 
Witneſs; and the Caſes of The King and T ipping, and Kins 
and Hobby, were quoted in the Caſe of the Perjury. 8 
It was anſwered and reſolved by the Court, 1 ft, That if 
this were a Bond for true Impriſonment, it would be good; 
but if for Eaſe and Favour, void, and an Eſcape. 2d!y, That 
à Conviction here could be no Evidence againſt the Warden, 
upon Debt on the Bond, nor for the Priſoner in falſe Impri- 
ſonment againſt the Warden; becauſe it would not be be— 
tween the fame Parties; for Conviction at Suit of King for Consigien .- 
Battery, Oc. cannot be given in Evidence in an Action of Batery at the 
Treſpaſs for the ſame Battery, nor vice verſa; the like Law Suit of the 
4 7 1 1 * annotbe 
of an uſurious Contract. 34%, That no Record of Con— ms op 25 
viction or Verdict can be given in Evidence, but ſuch where- dence in Tref 
of the Benefit may be mutual, big. where the Defendant 3 ws. 
as well as Plaintiff might have made Uſe of it, bring it © e 
into Court, and give it in Evidence, in caſe it did for him. Conviction r 
So if the Record had been for the Plaintiff's Advantage, esel 
and that they could not give it in Evidence, the Defendant gyidence bu 
| ſhould not give it in Evidence for that very Reaſon: And this fuch as both 
was reſolved at another Trial at Bar before this Term, be- base 
tween Sheri and Sir Walter Clarges, where a Verdict bc- cd. ; 
tween the Earls of Bath and Monntague, upon the very 
fame Point and Title now in Queſtion, 278. the Legitimacy 
of Chriſtopher Duke of Albemarle, was denied for Evidence; 
and per Holt & Cur”; Suppoſe here had been no Bond or 
Re-taking in this Caſe, he would be a good Witneſs, for Pottea 3,5 
he would be ſubject to be re-taken by his Plaintiff, and then 
his Swearing would not avail him; for ſince he is liable to! Vent 52. 
be re-taken, no Matter to him at whoſe Suit it is: Then 
there is no Objection againſt him but the Bond; and ſure 
the Bond, being a diſtin and collateral Matter to the H- 
ſcape, ſhall not hinder being a Witneſs; and it is not like 
the Caſe of an uſurious Contract, for there the very Bond is On uſurious 
Part of the Crime, and no diſtinct Act from it; and the e e Df 
Party's coming to prove it is a Diſcredit to the Bond, it be- of the Crime. 
ing Part of the Crime. And as to the Caſe of Tipping, and Party nor 
they would have one, whoſe Title depended on the Perjury, * Pet 
be a Witneſs, when the Conviction would make an End of 
the Title; but all this is where the Thing is Part of the Vide Hard 
Crime. And another Caſe was in an Action on Agreement“? 25": 
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in Writing in Common Pleas, and Verdict for Plaintif, aud 
100 JI. Damages, in Common Pleas; and an Information 
brought for the Forgery ; now the Defendant below was 
denicd to be a Witneſs to convict him. Another Reaſc; 
was added from the Nature of the Thing, which being , 
ſecret Tranſaction, if any of the Parties concerned be not 
Wirneſs out of for the Neceſſity of the Thing, admitted for Evidence, it 
Neceſlity, % will be impoſſible to detect the Practice; as in Cafes upon 
3 the Statute of Hue and Cry, the Party robbed ſhall be a 
perſon pre- Witneſs to charge the Hundred. And the Caſe of Cook and 
judiced by a Mattis in the Exchequer, where one, who had been preju- 
ICE diced by the Will, was admitted Evidence to prove it forg d. 
forged. And the Caſe of King and Paris, ſaid to be well reported 
8 in 1 Sid. 431. The King v. Paris; Feme Covert was recei- 
ved as a Witneſs, to convict one upon an Information, for 
a Practice in Drawing her in, when Sole, to give Warrant 
of Attorney for confeſſing a Judgment upon an unlawful 
Conſideration, whereby Execution was ſucd againſt Huf. 
band; and Holt ſaid, that tho a Feme Covert could not 
243. Brown's by Law be a Witneſs for or againſt her Husband ; yet in 
noe bach. my Lord Audbey's Ceſe, it being a Rape upon her Perſon, 
13 W. z. Po- ſhe was received to give Evidence againſt him. And the 
cock v. Thor- Court concurred with him, becauſe it was the beſt the 
nicroft. 'Thing could bear; and a Verdict here could not be given 
in Evidence againſt the Bond. | 5 

But Holt denied what was urged, that at Common Law 
the Party, whoſe Deed was forged, or to whoſe Prejudice 
the Perjury was, could be a Witneſs; and that the Statute 

had made any Alteration. FVV 
Another Exception to the ſame Perſon's Evidence was, 
that he had been convicted of common Barretry, and a Re- 
cord of his Conviction was produced, and that he had been 
fined 100/. And Holt ſaid, if he had had the Handling 
of him, he had not eſcaped the Pillory; and that he re- 
member'd Serjeant Maynard uſed to ſay, it were better for 
the Country to be rid of one Barretor than of twenty High- 
waymen. But in Anſwer to the Exception was read the late 


1 Diable Statute of 6 & 7 V. & M. which pardoned all the King could 


be by At of pardon. And Court held that Pardon made him a legal 
Parliament, Witneſs; and that even the King's Pardon by Charter would 
the Judgment, make him a legal Witneſs, tho' ſuch a one as they could 


the King can- hot incourage a Jury to believe. And this Diverſity was 


not Ke be taken by them, 8. that if the Diſability be by Aft 0 


only conſe- Parliament, and Part of the ZFudgment, that the King can. 
quential, he not pardon it; but if the Diſability be only conſequentt. 
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the King may pardon it. But the Defendant's Counſel not 
being ſatisfied with the Reſolution of the Court upon the 
| firſt Exception, prayed to have a Bill of Exceptions; where- 
upon Holt directed them to draw up their Exceptions, for 
the Statute ſays, Scribantur Exceptiones. 

And it was agrecd, that Conſent of Party, at whoſe Suit Ante p. 323 
the Commitment was, to the Eſcape, is good Evidence for , 
Defendant. And Holt ſaid, if there be an Executor in 
Truſt, and Ceſtuy que Truſt agree to the Enlargement of 
the Priſoner, that is Evidence of the Conſent of the Exe— 
cutor, but not concluſive Evidence, „ 
Another Queſtion was, whether one who had been Attor- Attenneg ca. 
ney for Defendant ſhould be compelled to be a Witnef, ; vor be a Wir 
and Darnell ſaid, this being a criminal Matter, he flould ; Te 8 WS 
188 but not ſo in a civil Matter. But Pratt ſaid, that if he been con: 1290 
be ſworn, we muſt ask him his whole Knowledge, and per. 
haps he cannot diſcover that without charging himſelf; for _ 
if one's Declaration generally may be made Ule of againit 
him, a fortiori what he ſays upon Oath ſhall; and this 
ſeemd to weigh with the Court. But Holt ſaid, he was of 
Opinion againſt his Brothers ſome Years before, in the Caſe | l 
of one Holford, that any Thing an Attorney knew, other— i 
wiſe than gratenns an Attorney, he ought to declare. But | i 
| his Brothers held, an Attorney ought not upon any Account E 

to be received to reveal his Clients Secrets; and Holt Cid, | 

if a Client bring a forged Deed to Counſel, the Counſ 1 0 0 
_ ought to proſecute him; and that he had known ſuch a ing 2 i 
done. „„ 5 : 15 

Holt, upon Occaſion of a Witneſs that was burnt in the wy, It wa: 
Hand, ſaid, that one might be burnt in the Hand twice; as Captain g. 
ſuppoſe the Record of the firſt Conviction be miflaid, and““““ Ct. 
Jo not produced. ” a 

Note: Per Holt. The King may have a Priſon in an- 
, FO oy 

And in Reſpect to Perſon that had been burnt in the Burning in the 
Hand, if it were for Manſlaughter, and after pardoned, it 3 — N 4 
were no Objection to his Credit; for it was an Accident Gedit, unless q 

which did not denote an ill Habit of Mind; br ſecus if it AA 
evere for Stealing, for that would be a great Objettion to ae * 
his Credit, event after Pardon; but the Record of Convic- Ame p. 72. 
tion ought to be produced, which here they had not. — 

At laſt the Counſel for the Defendant inſiſted on this, on 
that the Houſe of the Fleet was not appendant to the Olfice, ' 
as the Houſe of the Rolls is to the Office of Maiter of the 
Rolls. 1ſt, Becauſe they paſt by two diſtint Grants. 2%, | 

ISS + That, = 
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That, if eycr it was appendant, it was made diſappendant 
by Letters Patent in King Ch. 2.s Time, whereby Cargg,, 

Houſe in Surrey was given to the Warden, and Licence to 
ſell the Fleet Houſe, But it was anſwered and reſolved, 1 
that there was the conſtant Reputation of its having been 
appendant once, and that Reputation continues ſtill, 2dly 
That the Granting a New Houfe; to the Warden, might 
indeed make that Houſe appendant to the Office, but not 
diſannex any; and laſtly, that the Licence to ſell the Houſe 
did work nothing till Execution, which they had not ſhew— 
ed; and both Iflues were found againſt the Defendant, 


At Niſi prius coram Holt. 
Anonymiis. 


| Indiftment for { YN FE was indicted for a Nuſance, for keeping ſcveral 
. 1 Barrels of Gum powder in a Houſe in Hrentford Town, 
en: ſometimes two Days ſometimes a Week, till he could con- 
veniently fend them to London; wherein Holt reſolved, 

1ſt, That to ſupport this Indictment, there muſt be apparent 
Danger, or Miſchief already done. 2dlp, Tho' it had been 
done for fifty or ſixty Vears, yet if it be a Nuſance, Time 
will not make it lawful. 30%, If, at the Time of Setting 
up this Houſe in which the Gun-powder is kept, there had 
been no Houſes ncar enough to be prejudiced by it, but ſome 
were built ſince, it would be at Peril of Builder. athly, 
Tho' Gun-powder be a neceſſary Thing, and for Defence of 
the Kingdom, yet if it be kept in ſuch a Place, as it is dan- 
gerous to the Inhabitants, or Paſſengers, it will be a Nuſance: 


Anonymus. 


Nee A Man deviſed a Legacy out of his Land, and died, lea- 
3 ving ſufficient Aſſets for the Payment of all his Debts 
of the Will and Legacies. Per Holt : That Legacy ought to be paid 

. Shag * out of the Land; for it is a Charge on the Land, and not 
tive Proof of on Goods. 'Tho' Cowper King's Counſel ſaid, that in Chan- 
two Witneſſes, cery, if it be not expreſſed that Legacy ſhould be paid out 
232388 of Land, and not out of Goods, if there be ſufficient Ab. 
of the Death ſets, they will charge them in Eaſe of Inheritance; to which 


of the third, Holt anſwered, if Chancery be meddling with Wills, they 


admitted after ng . ; ; 
bien Years, ought to go according to Law; and in this Caſe a Probate 


x” of 
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of the Will was given in Evidence, it being of fifteen 
Years ſtanding, and the Witneſſes being three, and dead: 
poſitive Proof was made of the Death of two of them, 
circumſtantial Proof of that of the third. 


343 


and 


In Chancery. 


T was agreed by Court and Bar, that Courſe of Court Refore rin of 
is, before any Bill of Review is granted, the former De- Review grant- 
cree ought to be executed, if the Cauſe of the Bill of Re- 5 
view, be not ſuch as extinguiſhes the whole Right and Foun «© 
dation of the Decree, as a Releaſe; and that it is a good 
Plea in Bar of a Bill of Review, that the former Decree j« 
not exccuted; and it was ſaid, that tho' Bills of Review be 
in Nature of a Writ of Error, yet it is not favoured in F- 
quity; for upon Writ of Error, (and that only in ſome par- j 
ticular Caſes,) one need only give Bail to pay Principal 1 
and Coſts; but in Bill of Review, the Decree ought to be | 
actually complied with; and beſides, there ought to be 85 
curity for Coſts: But a Caſe of Palmer verſus Yeni was 
cited, where in the Caſe of an Executor it was granted, with- 
out Execution of Decree. 1 e 


Note; It was alſo agreed, that if a Paliament- man ſuc 
one at Law, he may bring him without Breach of Privilege 
into Equity, to diſcover Matter necefſary for his Defence at 


Law. , 


Privilege. 


Sir Walter Clarges verſus Sherwin. 


T a Trial at Bar, in Ejectment, of Lands in TUrnfhire, What is not 
11 Part of the Duke of Albemarle's Eſtate, wherein the Le- Evidence ” 
gitimacy of Duke Chriſtopher was the only Queſtion ; it Fend we 
was ruled by Court, that a former Verdict between other the other. 
Parties, concerning other Lands depending upon the fame Ae . 335 
(Queſtion and Title, could not be read in Evidence; for 
ik it were in Affirmance of Plaintiff's Title, they could not 
read it, as being between other Parties; and what would 
not be Evidence for one ſhall not be for the other. = 
But notwithſtanding the Verdict was read, to let them in Poſtea 346. 
to give Evidence, that a Witneſs produced by Plaintiff had 
[worn now directly contrary to what he had ſworn at the 
Trial, Cs | 
At 9 


— 
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At Niſß prius coram Holt. 


broker, AA N Action of Slander, in which Plaintiff ſet out, that 
of bim aid he was a Pawn-broker by Trade, and that Defendant 
' b:oker Fells, ſaid theſe Words of him, J. hou art a broken Fellow, and 
laid and proved Loſs of Cuſtomers, ©iz. that ſome who 
were coming to pawn Goods with him forbore coming, and 
bthers took away theirs by Occaſion of the Words. 
Vide Keyl. Holt: The Trade of a Broker is an honeſt lawful T rade, 
Cr. Caſes 50. tho it lies under Suſpicions; for it is lawful to buy old 
ems ce. Goods and ſell them again, and ſo to lend out Money upon 
Pledge; but a Broker ought to be very cautious in Buying, for 
Vide Stat. fear of buying ſtolen Goods; yet if he ſhould buy ſtolen 
1 Jac. 21 Goods, not knowing them to be ſuch, it is no Crime. 
Search War. And upon Points ariſing upon this Caſe, he ſaid, one might 
rant take a Warrant to ſearch a ſuſpicious Houſe, por n Felony 
» 2 Inſt. 52. * Committed ; but it is at his Peril to execute it i due Time, 
and at jyſpeited Honſes only, and tho' Conſtable may, by 
H. P. C. 46. Virtue of ſuch Warrant, ſearch the Houſe, and all other 
Things that his Warrant does authorife him to do; yet if 
he goes beyond his Warrant, by which any Body is da- 


Pawn-broker, 


maged, he is anſwerable for it. 


Vide Diver: Holt: In Trover, Plaintiff ought to prove Property of 
fity, 1 Sid. Goods in him, and at leaſt a Demand and Refuſal; and 
204 ang if there be ſeveral Parcels, the orderly Way to give Evi- 
' Converſion, dence is to make an Inventory of them, and prove the Pro- 
perty of Goods mentioned in it, and Demand and Refuſal 
of them. 1 . | | a | 1 
The Caſe was: A Captain contracted with Seamen to 
go on a Voyage, and after he had got them on Board, he 
would not pay them according to Agreement; upon which 
they demanded their Goods, which he refuſed, if they did 
not ſtay till he had ſearched for them, which he refuſed to 
do then, and this held good Evidence of a Converſion. 


Property is in Per Holt: Son imployed his Father to buy a Frame for 
the Peron him; Father agrees for it in his own Name, and pays Part 
pears; of the Money down, and gave a Note for the Reſt; by the 
Payment of the Money, and giving the Note, the Property 
of the Frame was immediately veſted in the Father; and 
tho the Bill of Sale, which was not made till a Month 
after, was made to the Son, the Property, which was 2 

1 | | ready 


* 


347 
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ready altered and veſted in the Father, could not be there- 
by 1 veſted; and lodged in the Son; but if the Bill of iy 
had been made to the Son at the Time of Sale, it would 
have veſted the Property in the Son: And an Earneſt does Famen d 
not alter the Property, but only binds the Bargain ; and not alter Pro- 
Property remains in Vendor till Payment of the Money, or babe, 
Delivery of the Goods. n 


gain. 


An Indeb' Afſump' upon a Bill of Exchange by Domingo 55%, 
Franca; it appeared upon the Declaration, that there were ſe— at on 
veral Indorſements, and the Action was brought by the firſt 2, Pill of Ex. 
Indorſor, who ſtruck off the ſeveral Indorſements, and change, 
brought Action for Non-payment ; the Bill did ſpecify Va- 
jue received of the Plaintiff, | h 

Flolt: If the Action had been upon the Cuſtom, in this 
Caſe the Way had been, for the Plaintiff to get the laſt In- 
dorſee to indorſe it to him, for him to bring Action as In- 
dorſce : But this Action he ſaid well lay, for the Bill was 
given as & Security for Money, and without Doubt it was 
a Debt. EET : 5 „ 

And here Plaintiff, to ſhew a Proteſt, produced an Inſtru- proteſt ned 
ment atteſted by a Notary Publick ; and tho' it was inſiſted 29 other Proof | 
on, that he ſhould prove this Inſtrument, or at leaſt give een 
ſome Account how he came by it; Holt ruled it not to be Public.” 
neceſſary ; for that, he ſaid, would deſtroy Commerce, and _ 
publick T'ranſactions of this Nature. And he ſaid, a Bill of Thi, Gems to 
Exchange might be accepted by Parol, tho' the uſual Way be in Caſe of 
be to do it by Writing; and that if a Bill be drawn upon 3 _ 
two, and one of them accepts it, it is an Acceptance of both. be We. 

Then it was urged, that the Declaration ſhews a Proteſt a 
for Want of Payment, when it was in Truth for Want of 
Acceptance, as appeared by the Proteſt; yet it was ruled 
well; becauſe this was not upon the Cuſtom, but a plain 
Debt; and one might bring Debt or Indebitatus Jſſumpſit 
upon a Bill of Exchange, becauſe it is in the Nature of a 
Security. 5 ͤ 1 5 


Original Drawer was offered as an Evidence, in an Action per of , 
upon a Bill of Exchange, to prove that he did not draw Bill of Ex 
the Bill, was denied, becauſe at laſt the Burden muſt fall tee ne 

| . | b k P. ; h; N ſe . C t d ITNE1S wy | 
upon him; but the Party gave him a Releaſe in Court, and prove he did 


that was ſufficient. not draw it. 


3 — and 


2 — — = 
5 - — my, Hh — 2 8 5 3 _ 
q — . = - TOTO Xe: — * 8 — — = J 8 7 
—  —— p ꝓc—P— — mo ES = * — — 
— — — - * >, 2 Ce 4 — = 4c K 4 — — —— © 3 8 = = = = 
S — . : NT a _ — * - - . — — a — > 
IE — 25 5 map _ — — = — — — r > - 8 * 
.. A . nm tr eee er oe ere er er or RD i ranrrn nl 1g > > 22 > * - . 2 — — — — —_ 1 3 
Ne Bar ==> * hy 7 0 * Fn 3 33 
0 . ” — ts — K — 
* 2 — * — N 
4 * - 2 — ug 
4 . \ _ 5 — * 
* 22 I 


——— 2 4 2 rr rr. > 342. wes "wi , — dy 2 
— 5 — . — 1 a ä —— — 2 
> . — — . 1 —— <> — 22 . 


2 
— 


— 
— 
— 4 


3 <2 — — — 
—ü—U—ä 
- EDS — 


Aſſets pre- 


Husband, 
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3 


unn 


and Harriſon. 


Servant, im- Servant had Power to draw Bills of Exchange in his 
| A . I | x 
1 Maſter's Name, and after is turn d out of the Service, 
f: His O 


Exchange in Holt: If he draws a Bill in fo little Time after, that the 
his Maſters World cannot take Notice of his being out of Service; or 
22 oo, if he were a long Time out of his Service, but that kept ſo 
Service. ſecret, that the World cannot take Notice of it; the Bill in 


thoſe Caſes ſhall bind Maſter, 


Witneſs. J. and Y. two Brothers; the Goods of B. in his Houſe 


were taken in Execution; 4, ſuppoſing them to be his Goods, 
brings Trover; and B. and his Wife were denied to be Wit- 
neſſes to prove them the Goods of A. tho' it were to deveſt 
the Property out of themſelves, becauſe it favoured of 


Fraud. 9, 


Executor ta-. In Debt, by Husband and Wife againſt an Executor, who 


king « Bend vloaded Plone uam n abi and upon We it was 
6.08 4 Debt. Pleaded Plene adiiniſtracit; and upon it was proved, 


or, makes i that Executor had diſcharged a D: btor of the Inteſtate out 


Aſſets. of Ludgoate, taking a Bond tom kin for the Debt; and it 
| appeared that he was ſo extream poor that he was down- 
right ſtarving; yet the Debt was judged Aﬀets in Execu— 
tor's Hands. „ | Rn 

ſum'd, if In. Beſides, the Executor had not an Inventory; wherefore 
ventory not jt was ſaid they ought to intend Aſſets. 
8 And here Holt ruled, iſt, that if Husband and Wife 


_ Wife con. ſointly ſue for Debt duc to Wife before Marriage, and 


nues Suit : : 5 5 4 
commenced Husband dies, and Wife continues the Suit, the Nioney 


by her and her when recovered ſhall not be Aſſets to Exccutor of Huſ- 
when recs. band. And that Husband alone might bring Debt for Por— 
vered ſhall not tion promiſed to him with Wife; and tho' Land had been 


be ges. ſettled by Husband upon Wife in Conſideration of her For— 


1 Chan. Ca. g : | | : 
189. coz, tune, of which this Debt was Part, yet he having not re- 


1 Chan. Ca. covered it during Coverture, the Wife thould recover it to 


182. | | ERA ; 3 8 1 „ | 41 
Prec. in Chan. ber own Uſe. And tho' it was pretended that there was a 


63 Ca. Recovery in Husband's Time, and that they would prove 
ne Pp: 343 by the Sheriff who had a Writ of Execution; yet they ha- 
. ving not the Judgment on which the Execution was, it was 

ruled they could not give that in Evidence. 


.  Normand 


347 
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Normand and Mills. 


Alſe Impriſonment againſt a Conſtable for executing a comme 3. 
Warrant of Sir James Butler after he was out of the his Polit to; 
Commiſſion of the Peace. Holt: Conſtable at his Peril is nuns 2257 
3 3 s : that the ſu- 
to take Notice, that his Warrant be by one in Commiſſion ; fice conti 
but all the Favour we can do him is, fince it was a War- ue inthe 
rant executed a Day or two after Sir Janes was out of the 1 
Commiſſion, that if he has behaved himſelf honeſtly and —© 
civilly, to be mild to him : And he faid, the Conſtable ought 
to ſhew the Juſtice of Peace's Commiſſion, tho heretofore 
it were held common Reputation would be enough; and 
here the Conſtable, coming out of his own Pariſh to execute 
the Warrant, betrays his Ofticiouſneſs, 


. 
Term. Paſchæ, 
Anno 12 W. III. in B. R. 


Coram Holt, Turton, et Could Juſt. 


ER Flolt: In a Caſe between the Earl of Peterbe now Trial, 
rough and Sadler his Farmer, à Trial being con- 
cerning the Value of lnprovement made by Sadler, 
a Jury of Farmers baving given 2004, Damages, 


0 


which was thought esceftve, aud therefore 2 new Trial 

granted; and a Jury of (ien, men cer, who only gave 

401. whereupon © new Tia now Was goed Hor, for Sadler, 

becauſe of Smailueſs of Damages ; aid % Taid that bs 
| | | ; mu 
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muſt not always conclude, becauſe the Court grants a ney 


Whether At- 
cachment may 


be ſerved on 


Sunday. 


. 


Trial, that they are ſatisfied that the firſt Verdict was bad. 
but it is often becauſe the Thing may require a Re- exam. 
nation; and a new Trial was granted. 


Hir — 


Cecil and others of the Town of 
Nottingham. 
HE Queſtion was, whether Serving an Attachment for 
= Contempt on Sunday were within the Statute againſt 
Sabbath breaking, the Words that all Arreſts on Sunday except 


for Breach of Peace ure void, Holt : Suppoſe it were a 


Warrant to take for Forgery, Perjury, Gc. ſhall they not 


be ſerved on Sunday? And ſhall not any Proceſs at King's 
Suit be ſerved on Sunday? Sure the Lord's Day ought not to 


be a Sanctuary for Malefactors; and this here partakes of 


the Nature of Proceſs upon an Indictment; but Cur” Ade. 
Holt: Upon an Attachment one is only to anſwer Interro— 

gatories; and if he can ſwear off th Contempt, he is diſchar- 

ged. And Ignorance of the Law cannot be pleaded in Juſti- 


fication of an Act againſt Law, but may be offer d in Mi- 


tigation. 


Ame p. 104. 
The Attach- 
ment, which 
intitles the 
Party to Da- 
mages, is on 
tae Pluries; 
that, which 
puniſhes the 


Contempt, is 


on the Alias. 


Hatwles, Solicitor General, moved for an Attachment 
upon the Alias Mandamns, and Holt ſaid it hath been ſome- 
times granted in the like Caſe, but not frequently. And 
there were two Sorts of Attachments upon a Mandatory 
Writ; the one intitles the Party to his Action for Damages, 
and that muſt be upon the Pluries; Vide 1 Cro. 559. and the 
other puniſhes the Contempt, which may be on the Alias. 
So is the Attachment upon a Prohibition, which is the 
Caſe in Cro. and here they took a Plartes, and no Attach- 
ment, | 


King verſus Bell 


ILIE was bound by Recognizance to appear here for 


printing a ſeditious Libel concerning the Scots Colony 


at Darien; and it appearing an Indictment had been found 
againſt him at Cd Bally, which he had travers'd, and was 
to anſwer there, his Attendance was diſcharged here. 


Tho! the Plaintiff, after Judgment, does own Satisfaction 


by Parol, yet we never do compel him to do it by Deed, it 


2 Defendant 


549 
Defendant does not releaſe Errors; for if the Judgment were 
after reverſed, the Plaintiff would be concluded, 
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Stout verſus Mar ſon 6 Cocoper. 


N the Day, on which an Appeal was returnable, it was Appeal. 

moved the Appellant ſhould be demanded. C here ata 
is no Writ return'd, fo no Appeal pending; and the Sheriff pettautmay vc 
has all this Day, fitting Court, to make a Return; but it nde. 
was agreed, if the Writ were Returned, they might come d 
and have Appellant demanded, and if he did not come, they pellees will 1 
ſhould be diſcharged. And a Motion for Appellant, that * 
Sheriff ſhould return his Writ, was denied, there being no 
Affidavit that it was delivered to the Sheriff. 


Syprag verſus Richardſon. 


A Rule of Court was for Sheriff to ſhew Cauſe, upon his 
A perſonal Attendance, why he ſhould not pay Money le- 
vied on Execution: And upon Affidavit of Service, North 
moved for a new Rule abſolutely to pay the Money, let 
Court deal with him as they pleasd for the Contempt; but 
Affidavit being defective, they were ordered to mend it, 


Butler verſus Res. 


A Ction for a falſe Return to a Mandams was brought yi ande 
A by two Church-Wardens, and moved in Arreſt of Judg- 332 /m 
ment that it could not be, becauſe the Fees of the one were H cannot 
| | 1 join in Action 
not the Fees of the other, but ſeveral. Cur ade. for falle Re- 
| | | | | | turn to Man- 
damus. 


King verſus Hays. 


N Order of Seſſions was for the diſcharging an Appren- Original Or- 
A tice from his Maſter upon the Statute of 5 . and two der of velions 
| f ; 1 A hu made for Dit- 
Exceptions taken to it. 1/7, That the firſt Proceeding was at chares of Ap- 
the Quarter-Seffions, whereas it ought to have begun by prendice. 
Complaint to two Juſtices; and for this Hawhſ/worth and 

Hillary's Caſe in 1 Saund. was cited, to which was oppoſed 

Vent. 174. 2d Exception, That it appeared the Maſter was 

not preſent. Holt was then ſtrongly againſt the Order upon 
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When a Re- 


reply either 


Ai Re A Rule to ſhew Cauſe why a Writ of Enquiry ſhould not 


Der of it, this Court being pleaded, and Nl tiel Record replied, there 
Iſlue on t. Was a full Iflue joined; and therefore by Courſe of Court 
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1. 


the firſt Exception, for that they ought to have followed 
the Method ſet them by the Statute, for Statute thought 
convenient that Endeavours of Juſtice of Peace ſhould be 
firſt uſed ; and if Party, of whom Complaint was, had not 
complicd with the Juſtice's Propoſal, then that he ſhoulg 
give a Bond to appear at Seſſions, and that is as it were by 
Appeal: But if the Party had promiſed to obey the Juſtice 
of Peace's Orders, but after would not ſtand to them, the 
only Way was to complain de 2000, Oc. and the Juſtice to 
attach him, and bind him to Seſſions. „„ 
But Note; Trin. 1701. in the Cafes of the King and 70 
ſor, and the King and Fenwick, it was unanimoutly retolyed 
the Order made at Seſſions at firſt Step was good; and 7/1 
ſaid he was brought to that Reſolution rather from the Ne- 
colfity of the Thing, the Practice being all ſo, than any 
Reaſon he ſaw tor it. ns $ 


_ Creamer and Mickett. 


Recad., PF N Aflault and Battery, Defendant pleaded another Action 
cord of the 1 for the ſame Cause pending in this Ccurt ; to which Nut 
fame Court is iel Record” was replied, and Hlabetur tale Record” rejoined; 
pleaded, mutt and Plaintiff ſigned his Judgment for Want of a Plea; and 


word, or crave he executed. Northey thewed for Cauſe, that a Record of 


and not join 


Plaintiff could not ſign his judgment till he had pay'd the 
Defendant's Attorney for entring his Plea. FYide . 228. 
Co. Ent. 138. | Ls 

And the whole Queſtion was, whether after a Record of 
the ſame Court pleaded, it were proper to plead N fiel 
Record”, and to join Iſſue upon it, or that Defendant might 

demur to the Replication. „ 175 
And it was urged by Northey, that if a Record of fame 
Court be pleaded, the Plaintiff may immediately crave Oyer 
of it; and if the Defendant does not grant it, or produce the 
Record, there is an End of the Plea ; quod fuit conce/ſ/:111 
per Cur”. Lide 5 H. 7. 24. But if it be a Record of ano- 
ther Court, the Way is to reply N tie! Record, and then 
Day 1s given to bring it in: But that it was a Doubt in an- 
cient Books, whether Nu tiel Record' might be pleaded to 2 
Record of ſame Court; and that it might, he quoted Buck v. 
Pierce, Mich. 8. of the King; where the Queſtion was upon 
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ſuch a Plea pleaded, and Day given to bring in the Record, 
and it not produced, whether that were a Failure. 7. 
256. H. 6. Rot. 424. 1 Iuſt. 157. and per Holt, it has obtain- 
ed, that when a Record 15 Pleaded in the fame Court, they 
may reply Nu tict Record but the proper Way is to crave 
Oyer, and then a Day is given. And he ſaid a Record might 
be pleaded by way of Inducement, which is not traverſable, 
and to it NA tel Record” is no Plea; ſo if Record of an J- Vide 1 Saund. 
ferior Court be pleaded, it 15 not traverſable, becanſe not à 97,98, 99. 
good Plea. And the Caſe being again moved, it was held 1 PEEL 
er Cur', that the Defendant ought not to rejoin, and ſay might 
Habetur tale Recordum; for the Entry upon pleading a Re- Difrence, 
cord of this Court is S Cur Domini Neg. advijar oult, e 7 8 
Go. ideo dies dati eff, Gc. to produce the Record; and if time Court, © 
upon Search the Record be found, then the ſame is ſhewn et rc 
in Court, and thereupon Judgment; or if the Record be not cut. 
found, then there is an Entry of Search, and no Record 
found, and thercupon Judgment of Refpond:as Oſter : So ante p 214, 
tere are two Ways of replying, when a Record of the ſame 215, 267, . 
Court is pleaded, either to reply Al til Record), as is done 
here, or to crave Oyer of it; and they relicd on the Cale 
in Dy. 2:8. And to what Purpole ſhould one join Iſſue upon 
the being of a Record of this Court, when we have them 
all before us, and may preſently know the Matter; and the 
Difference is between a Record of this Court and of another 
Court; and Judgment final being entred was fct atide, be- 
cave Failure of Record is not peremptory ; and it being upon 
a Doubt of Practice ſhall not conclude. 


PW 


Wo en —ů — — ae. 


and Mats. 


N Debt againſt Bail, the Queſtion was, whether they In Debt a. 
| 1 4 WT TIPS 1 ; a : | gainſt Bail 
thould be admitted to ſurrender the Principal, as they Princip = 


might upon a Sci. Fa. upon two Nbils return'd; and it feem- be furrendreds, | 
ed reuſonable they ſhould, and made a Rule of Court, 


Sci. Fu. recited a Judgment in Time of the King, which 8% Face, on 
= T Y 1 Ti I 7 5. 4 Sue 0 4 1 a wrong Judg- 
m Truth was in the Lime of the King and ien, and 10 ment ſer alide 
no Judgment to warrant it; and Judgment upon Return of on Motion. 
Nils. Cur”: In Strictneſs we ought to put them to Audits 
guer ; but we generally relieve them upon Motion, and the 
judgment on the Sci. Fa. was ſet aſide, and ordered that the 
Money levied by a Fi. Fa. thereupon ſhould be retunded, 
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In Replevin, 


DDP 


Horn verſus Luines. 


Salk. 583. * Replevin the Defendant intitles J. F. to a Rent- Charge 


Replevin. of 100. a Year in the Place where; and makes Co. 


bringing Mo- nufance as his Servant for a Year's Rent arrear at ſuch a 
ney into Court Time: Plaintiff replies, that as to 50/. Part of the {aid 


on Tender of 


Rent is ſuper- Rent ſuppoſed to be due at ſuch a Time, de injurid ſad, 
fluous, r (7'C. ahſaus hoc, that there was Riens arriere, et hoc parat. 


Money. is nat % ] fn ngso 0 ; 
ane eſt verificare; and as to the other 50 0. a Readineſs for 


whether had Payment of it at Day of Payment; and that he always was, 
Right to _— and ſtill is ready to pay it, et profert in Cur, et petit Judi- 
rain 3 aliler 


on Debt, ora Ci de AAMmis. Plaintiff by his Bailiff takes the Money out 


Bond, of Court, and traverſes his being always ready, &c. and 


demurs to the firſt Plea ſpecially, becauſe that making a 

_ compleat general Iſſue, he ought to have concluded to Coun- 

try, and not with an Averment; for it was agreed, that if 

they could not plead it without an Inducement, he muſt 

have concluded with a 'Traverſe ; but this was no more than 

3 Riens arriere, and therefore pleadable as ſuch, and then he 
ding to the Ought to conclude to Country; and that not concluding to 


County, Country, where one ought, was fatal, was quoted 2 Said. 


where it ſhould 18 bo 8 


2d Exception, That other Part of the Plea was bad, be- 
cauſe he demands Judgment de dammis; for if there be any 
Thing duc to us, we have Cauſe of Diſtreſs, and then he 
can have no Damages; for if I diſtrain for two Things, and 
I have Cauſe for the one of them, and not for the other, it 
1 juſtify for any one of them, I ſhall have Return for both, 
Hob. 133. But if I diſtrain two ſeveral Diſtreſſes for two {c- 
veral Cauſes; as ſuppoſe two Horſes, one for 'Treſpaſs, and 
the other for Rent, there juſtifying for one intitles me to 2 
Return for one only; and the Plaintiff ſhall recover Da- 
mages for the other, SE „ | 
Another Point in this Caſe was, whether after taking the 
Money out of Court, he could plead a Demand, and Re- 
fuſal after, or traverſe the Tender, &c. for Damages; and 
that he could not, was quoted, 2 Cy. 126. 21 Ed. 4. 25. 
pl. 39. full in Point. 1 Iaſt. 107. d. Contra theſe Precedents 
were urg'd, where after Money taken out, Plaintiff rc- 
plicd for Damages, Aſbtom, Debt 278. Mich. 14 Jad. Nel. 
1718. Raft. 159, lib. pl. 159. Raſt. tit. Meſue 7. 


be, is fatal. 


Ot 


3 
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Of the other Side it was anſwered, that Plaintiff could 
not reccive it but as it was tendred ; and that it was ten- 
dred in Diſcharge of Damages. De | 

And that what amounts to General Iſſue may be pleaded 
with an Abſque hoc, they inſiſted upon the Caſe in 3 Leo. 
239. F | 5 : | 
Per Cur': When Money upon a Plea is taken out of? Co 125 
Court, the Judgment is eat inde quietus fine die; for when e 
the Defendant brings in the Money, Plaintiff by taking it taken out of 
out agrees with Defendant's Allegation. And they {aid, Te . 
they knew no Caſe where Damages are only acceſſary ; 74 2.4 T 
and the Plaintiff by his own Act bars himſelf from Judg— Dis.” © 
ment for the Principal, that he ſhall have ſudgment for the 
Acceſſary. But in Ejectment, where the "Term is expired du- 
ring the Plea, it is otherwiſe. And as to one Halt-Year's 
Rent, whereof he pleads a Tender, if he had pleaded a 
Tender right, it had been a good Plea according to 119). 
207. for he could not diſtrain after without making a De- 
mand in caſe of Rent Charge or Seck. 
Then ſuppoſe the Tender be well pleaded; the bringing Bringing Nie. 
the Money into Court is ſuperfluous in Cafe of an Avowry ; Hefe Court 
but in Debt upon Bill or Bond, Tender & adhuc parar' is the . 
Plea, and there it is neceſſary to bring the Money into perfluou-in4.- 
Court to fave Damages. But the Money is not demanded ntl her 
here, for it is a Replevin for Goods; and Queſtion only is, is neceltary to 
whether he had a Right to diſtrain, for if he had not, there fe Pama 
ought to be Damages againſt him, and no Return; if he?“ 
had, he ought to have Return of the Diſtreſs. 
But here there was no Tender pleaded, but only para- Te of 
tus fuit on the Land; for be the Grantee preſent or abſent, 23 ws 
there ought to be an Obtwlit pleaded; and that he did not pleaded. _ 
come to receive it. And if your Plca be bad, as queſtion- rus * 
leſs it is, and you bring Money into Court, and their Bailift 2 
takes it out, both your bringing it in, and their taking it 
out is impertinent; and ſince your Plea is bad, what he ſays 
after is not material ; for here is a good Avowry, and no 
good Anſwer to it: For tho he never did demand, yet if 
you never did tender, he may diſtrain without any Demand 
at all; and to make the Diſtreſs tortious you ſhould have 
pleaded a Tender; and therefore tho' Money be brought 
into Court by you, and taken out by them, we ought to 
award a Return; take Advantage of the Money's being taken 
out as you can. ; | 

Then as to the Traverſe, that the Diſtreſs was de 1njuria 
ſua propria, abſque hoc, that there was aliquid aretro; the 

1 Queſtion 
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Queſtion is, whether it be well pleaded; it is the ſame a, 

Riens arriere, and Riemns arrierè is the General Iſſue in an 

Avowry; for the Lord juſtifies becauſe there is fo much 

Rent behind, and the Tenant pleads Riens arriere, et de hoc 

Gc. which is the proper way; and inſtead of this you come 

with a Circumlocution of an Inducement, and an 4}; 

hoc; and this, tho' it be but Form, yet it is legal For 
and ſuch as the Law will have obſerved. 

Where Gene- And where one pleads a General Iſſue ſpecially, with; 

een giving Colour, it is good Canſe of Demmrrer ; and yet that i; 

Cole ou but Form, for if he had pleaded the General Iſſue, he might 

be given, elſe have given the ſpecial Matter in Evidence; but here your 

good nate or Intent by this ſpecial Plea was to have forced them to reply, 

buy which you would inconvenience them; for if you had 

| pleaded the General Iflue, there had been an End of Plcad- 

Vide 1 Vent. ing. 3 Cy. 754. Huiſh's Caſe. An Audita querela upon a 

0 Defcaſance of a Recognizance; and it was for Payment of 

Yel. 8 Money at ſuch a Day, and pleaded that he was ready at 

15 the Place, and tenderd it, Gc. Plaintiff pleads that he was at 

the Place ready to receive, abſ/qze hoc, that the other was there 

to tender; and held the Plea was bad upon the Reaſons ſupra, 

So Obtulit is abſolutely neceſſary, and Paratus not ſufficient. 

_ 2adly, The bringing of Money into Court does not abate the 

Writ. 3d!y, In Replevin there needs no Profert in Cur", be- 

cauſe you do not demand the Thing itſelf. 47hly, Riess, 

arrierè is the General Iflue, and therefore to be pleaded and 

concluded ſo; and tho pleading it ſpecially be but Form, 

yet for avoiding Prolixity in Pleading it is bad on Demurrer; 

and per Cur), Plaintiff had Judgment on both Pleas. 11:1: 

ſaid that it was not yet ſettled, whether after Return irre- 

pleviſable, if Party tender Arrcar to Bailiff, it be good to 

intitle him to Action for Detainer againſt Principal; tho' it 

be ſo ſettled in Caſe of Tender to Principal in Carpeu— 

ter's Caſe, 8 Co. And he ſaid that he was not ſatisfied with 

Pilkenton's Cale in that Point; for if Bailiff may not di- 

| ſtrain, nor receive Money tendred, why ſhall his Reccipt 

abate a Writ? e E „ 

Ante p. 5,ũ Rm Note; In this Caſe, upon Point of pleading of Tender, 

5 this Diverſity was taken by Holt, that Tender at Day is no 

Note Diver- Plea to a ſingle Bill, but only in Bar of Damages; in which 

IM Caſe you mult plead it before Imparlance, with a Torts 

temps & uncore priſt & profert, &c. but Tender at Time i, 

a good Plea to a Penal Bond in Bar, becauſe it ſaves the 

Forfeiture, and therefore may be after Imparlance. Sed cid. 

1 Iuſt. 207. a. 21 Ed. 4. 25. pl. 39. This tcems to hold ny 

" 3 | | | Where 


Form : 
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where the Penal Bond is for doing a collateral Thing, and 
not where it is for Payment of Money; but vide the Caſe 

in Dyer zoo. a. that in caſe of a Bond for Payment of Mo- 

ney, he may plead Tender, & uncore priſt, after Impar- 

lance» | | 


Hatcher, a Clerk in Chancery, was committed by my toformaticr 
Lord Keeper for ſending Writs into the Country with ſoft der Pune 
Yellow Wax upon them, without being ſealed by the Great lass 
Seal, as if they had been actually ſealed ; and this was ſaid od 
to be a very high Miſdemeanor, and next to Counterfeiting 
the Scal ; and he was bound himſelf in 1000 J. and two 
more in 500 J. each, for his Appearance, in Order to an I:- 


formation. | 


Pullen verſus Purbeck. 


þ 787 was ſued about eight Years before, and a Return sal. $64. 
of an Extent thereupon filed then thus, That the De- In Execution 
fendant was poſſeſſed of Chattels to ſuch a Value, which 3,50 
he had taken in Execution; that beſides, the Detendant was liver no more 
ſeiſed of a certain Cloſe called 4. of the yearly Value of ana dloletr. 
50 l. a Year; and of a Cloſe called B. of the Value of 5 /. n iaeneet 
a Year; and of a third Cloſe of the Value of 50. a Year ; if that appen« 
and fo found by the Inquiſition ; and had no more Lands e zar, 
or Tenements at the Time of the Judgment, or at any 
Time ſince; that he delivered to Plaintift the ſaid Cloſe of 
A. and C. to hold tanquam liber Tenemen', Gc. All this being 
filed on Record, the Plaintiff, never having entered by Vir- 
tue of it, ſues out this ſpecial Sci' fac, ſuggeſting all this 
Matter; to which Defendant demurr'd ; and this Caſe was 
argued ſeveral Times; 1½, by Cheatham for the Defendant, 
and Northey for the Plaintiff, this Term. For the Plaintitt 
was quoted Hob. 47. that if Execution be ſued, and exccu- 
ted by Elegit of Lands not extendible by Virtue of it, yet 
the Exccution ſhall not be thereby merely void ; but if 
Party has any Remedy, it muſt be by Audita querela. 1 Rol. 
Ab. 104. and he ſaid, that tho' it might be ſaid, that ſuch 
Execution be void in ſome Books, that is to be underſtood 
it may be avoided or voidable, and that ought to be be- 
fore filing of the Return; and he quoted 1 H. 5. c. 5. 6 — 
and 1 and 13 El. where that Word is to be ſo underſtood in 
an Act of Parliament; and relied on Hal:'s Opinion, 1 Sid. 
239, that ſuch Extent of more than a Moicty was una- 

oo VVV voidable 
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voidable, after Return filed. 2 ft. 296. That Extent once 
filed cannot be ſet aſide, as it may before filing an Exanu— 
nation, if Court ſee Occaſion. 1 Ed. 3. pl. 44, 49. Bro. Tx. 
tent 5. Fitz. Extent 2. 1 Sid. 356. 1 Rol. Rep. 89. 3 Cr. 310. 
A new Elegit was granted, upon Surmiſe of more Lands 
than were extended; but if that had not been ſurmiſed 
upon Return of the firſt, a ſecond Z#7egiz would have been 
merely void. ide 15 H. 7. 15. that after Elegit, Party can- 
not have a Cab, or Fieri fac. Fitz. Extent 16 
To which it was anſwered by Northey, That a Man's 
Judgment ought to be ſatisfied; ſo a Man ſhall have H' f; 
in infinitum, till the Debt be ſatisfied ; with this Difference, 
that the laſt muſt always recite the former, and what is 
levied by them, that the Defendant may not be overcharg'd. 
And as to Flegits he took this Difference; Iſt, If there be 
any Error not apparent on the Face of the Return, that 
may be rectified, upon Examination, before it be filed; o- 
ther wiſe the Filing is concluſive; but if the Error be ap- 


parent on the Record, that may be taken Advantage of at 


any Time: As if Office finds a Man has twenty Acres, when 
in Truth he has but ten; if that be not avoided before 


filing, the Party is without Redreſs, if it does not appear on 


the Face of the Return. Here we are proper this Way, for 
if we had brought a Writ of Error, it would be objected, 
that this is an Error to our Advantage, and therefore not 
aſſignable by us: And by the Rules of Authorities, where 
one does leſs than his Authority, of entire Thing, it ſhall 
be void for all; and if he exceed his Authority, it ſhall be 
fo too; and here it appears he exceeded his Authority, by 
extending more than a Moiety ; and if we had entered here, 


we ſhould be found Treſpaſſers in an Ejectment; becauſe 


vide Mo. 19. 


Semile, 


the Extent is void in itſelf; and he quoted 1 Sid. 91. that 
if more than a Moiety be extended, it is merely void. 1 Vent. 
259. upon the Diverſity above-mentioned ; and he concluded 
by ſaying, that if we ſhall be eſtopped to ſay againſt the 
Record, that the Extent is good, in Treſpaſs or Ejectment 


_ againſt us, why may not we ſay with the Record, that it is 


bad. 9 3 | 
Holt: If one has Judgment for 201. and ſues Elegit, and 
Sheriff returns, that he has levied 10 J. of his Goods and 
Chattels, and that he has no Lands; and after Lands come 
to him, Plaintiff ſhall have a Sci” fa to extend thoſe Lands; 


for it is the Extending the Lands, and not the Suing 


the Writ, that does conclude; and there, if one ſues an 
7 e Bhs Elegit 


* 
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Flegit againſt one, and Return is made, that he has no 1 
Lands, he may ſuc any new Execution; but if Lands to Return bs 
ever ſo ſmall a Value be extended, he is thereby concluded. made, that has 
if Office find a Man has twenty Acres, when in Truth he u a Ht 


may have a 
has but ten, and thoſe ten are extended, the Execution is new Execu: 


9 

good, while it ſtands; but he ſeemed to be of Opinion, he zu f b . 
might be relieved by 4rdita querela. But if there be two Rad be 5. 
ſudgments of 100 J. each, and egit on one, and Inquiſi- concluded. 
tion finds he has twenty Acres, and ten of them are cx- 
tended; and then an Elegit is ſued upon the other, and In- 
quilition finds he has twenty Acres, and thereupon, the o- 
ther ten Acres are extended, no Audita querela lies; at which 
Sir B. Shower, at the Bar, ſhook his Head; whereupon Zolt 
ſaid, on his Word it was true; and they all agreed, that g a 
if it appeared on the Record to be void, it might be given i Ven. age 
in Evidence; and Holt ſaid, it would be hard to avoid it 
by Audita guereln, tor that would pull up all by the Roots, 

This Caſe was next argued in another Term, by Sir 2. 
Shower for Defendant, and Cheſhire for the Plaintiff, 

Shower ; This Sort of Exccution was not at Common 
Law, but created by Jeſt. 2. c. 18. as appears by the Sta— 
tute, 1 Inſt. 394. 3 Co. Sir JVilliam Harbert's Caſe; the com— 
mon Proceſs was only a Fi fa, or a Levari. So this Sta- 
tute gives a Man a Liberty of chooſing to have all his Goods 
and Chattels, except, &c. and a Moiety of Lands and Te- 
nements; and once he determines that Election, and the 
Effect thereof appears on Record, he ſhall never after betake 
himſelf to a new Remedy ; but if he has Judgment upon 
this, he may have any new Execution he pleaſes, by Cap, 
Fi fa, Levari or Hlegit; which the Law does not allow 
after Election. Br. Hlegit; after Elegit one ſhall have nv 
other Proceſs. 19 H. 6. 4. 1 Rol. Ab. Hog. 2 Rol. Rep. 8, 9, 
77. And an Elegit is a Judgment in its Nature; for after 
he has made this Choice it amounts to a Judgment, that 
he ſhall have all his Goods and Chattels, and medictatem; 
terre; tho' there be no Form of Words importing an A- 
ward of the Court; yet the Writ iſſuing by Virtue of the 
Statute, which tantamounts as if the Court had faid ſzper 
1110, Cc. and therefore he can never be admitted to demand 
another Execution generally; and here the Judgment, if 
any, muſt be general, for the Prayer is fo; and Judgment 
muſt be according to the Prayer, 


2d;y, They ſhould not make their Prayer to have Ex- 

ecution as this is, generally, to have Execution of the rel! 

of their Debt; but it ſhould be purſuant to their Suggeſtion, 
4 1 _ —— 
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to have a new Extent of a Moiety, or a new Elegit; for 
tho' they would have the Extent void, becauſe more than 
a Moiety, yet the Fault of the Extent cannot avoid the 
Prayer of an Elegit, which has been made; therefore he 
ſhould have a new one; for ſubſequent Act of the Officer 
cannot alter the Plaintiff's Prayer; and they there perhaps 
will award them one, to do now well, what the Officer has 
done ill before. Wings = 
3dly, This Extent cannot be ſuppoſed void; vide 1 Ry. 
Abr. 305. pl. 8. this very Caſe in Point; that Extent was 
not void, but voidable by Audita querela, vide 3 Cr, 310, 
Per Popham ; if it appear that the Plaintiff had Extent by 
former Elegit, which he accepted, he cannot have a new 
Elegit ; and if he takes one it will be void; but upon a 
Surmiſe of more or leſs Lands upon the Return of the firſt, 
he may have a new Flegit ; and as to its being void or 
voidable he quoted Hob. 48. 1 Rol. Ab. 304. 
There are many Caſes where Extent ſhall be void; as 
if a Stranger's Land be extended; but the Extent is of De- 
fendant's Lands; and if there be any Wrong, it is to him, 
and not to Plaintiff. 4 Co. 67. If Conuſee enters before any 
Return of Exccution, he is a good Tenant, tho' the com- 
mon Way be to bring Ejectment; yet if the Plaintiff en— 
ters, he has a good Title againſt every Body, till Debt be 
if Extent be ſatisfied; ſo they may enter and hold here, after this Re- 


— 


avoidedbyAs- turn; and if we had brought an Audita querela, it would 


dita querela, 
muſt account 


only avoid the Surpluſage; quod Holt negavit ; for he ſaid, 


for mean Pro- it would avoid all, and make him account for the mean 
118 Profits. 


Vide 3 Keb. 243. Dawſon and 7eferſon; a Feuire fac 
to try an Iflue ; Jury find more than was put in Iſſue, and 
void only for Surpluſage, and new Fenire fac' ſhall not 
go; for where an Authority is exceeded, all ſhall not be 

void, but only the Exceſs ; but where the Sheriff has no Au- 
thority at all, it is not ſo; as where he extends Land of a 
Stranger; and a new Elegit they cannot have for Lands 
only ; and they have all his Goods already, and no Suggeſtion 
that he has any ſince. ; 1 
He concluded, that there was no judicial Opinion againſt 
him; for 1 Vent. 295. was only a Saying upon Motion; and 

that 3 Keb. 313. was but the ſame Caſe; and that none will 
diſpute but the Defendant may have an Audita querela here; 
which ſhews the Extent is not merely void. 5 

Cheſhire cont. The firſt Execution is void; for the Elegrt. 
by the Statute, is a new Authority to the Sheriff; 9 

FORE y 
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by Rule of Authorities ought to be purſued ſtrictly, or elſe 
what is done upon it is void; notwithſtanding the Favour 
the Law gives to Executions; if the Sheriff had extended 
all the Defendant's Land, that had been merely void, be— 


cauſe he had exceeded his Authority; and that he does by: Vent: 254. 
extending any Thing more, as well as by extending all. 1 Yen. 5g 91, 
259. Office of Sheriff 135. 12 Ed. 4. 2. Br. Elegit 14. Ot two 1 Browal g6. 


Acres Sheriff may extend one; or of two Manors one, if 


they be of cqual Value; but a void Act is not capable of Lv: 165. 


a Magis & Minus. 


C 


An Act of Parliament, introductive of a new Law in the 
Affirmative, is Negative of what is not expreſſed therein. 
Ploto. 109, 113, 206. Hob. 298. So has the Conſtruction been 
made upon another Branch, which impowers Sheriff to take 
all the Party's Goods and Chattels, except averia caornce 
and if he take them, Treſpaſs will lie againſt him. 2 Jv/7. 
133, 395, 396. Elegit lies not againſt an Infant, tho' there 
be no Exception of Infancy in the Statute ; becauſe the 
Privilege of Infancy ſhall not be taken away by affirmative 

Words: So if Treſpaſs lies for taking averia carutcæ, becauſe 


of the Exception of the Statute, this being an affirmative 
Law; Ge. is the ſame as if there were an Exception of 4 


NM oicty 1 55 


Where there is any Matter dehors which may avoid the Ante p. 356. 
Extent, that muſt be complained of before Return filed, Pen 309. 


or by Audita querela, becauſe the Fact may be controverted. 


But where it appears on Record of the Return filed, it is a 
Helo de ſe, and needs no more to ſhew it ill done; as if 
Judgment were, that Sheriff ſhould extend more than a 
Moiety, it would be ill. 2 5 
As for Row and ]/cek's Caſe, there is no Reaſon given for 
it; and a Man may be over cautious, and bring Audita qr2- 
rela without Neceſſity; vide Hetl. 66. Lit. Rep. 77. to this 
3 - = 

0j. We have accepted this Extent, and have acquieſced 


for nine Years. Anſcw. That depends upon this, whether the 


Extent be void or voidable; if only voidable, it is againſt me; 


if void, that mult be abſolutely void, or void or voidable at 


Election if void or voidable, our Acceptance makes it good; 
it abſolutely void, as I contend it is, no Act or Acceptance 


of ours can help it; as oide 1 Iuſt. zoo. Thing may be 
made good by Contirmation ; if "Tenant in Tail make a 
Leaſe not warranted by the. Statute, it is void or voidable, 
at Election of the Iſſuc. But this is not an imperfect Con- 


veyance of an Intereſt ; but we ſay a void Execution of « 
; Proceſs 
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Proceſs of Law, which we can no more make good, thy; 
we can make a good one void. FT 

If no Land be extended upon an Flegzt, it is only in 
Nature of a Sci fa'; vide Hob. ubi ſupra ; and if we are 
bound by Acceptance of more than a Moiety, they ought 
to be ſo too; for it were abſurd we ſhould be tied, and they 
looſe; and by this Argument, Acceptance of the whole 
would be good. „ 
A Deed indeed may be good againſt one, and void a. 
gainſt another; good againſt one's ſelf, and void as to Privics, 


as Deed of Nou Compos is good againſt himſelf, and void 


againſt Heirs, Executors, Gc. but the Reaſon of that is a par- 


ticular Maxim in Law, that a Perſon of full Age ſhall not 
ſtultify himſelf; but that Caſe is not like ours, which can 


better be compared to inferior Juriſdiction; as in caſe of 
procecding in Marſhalſea, where they have not Juriſdiction, 
he may againſt his own Suit ſay, that they are void, 2 (. 
35 3. Mo. 787. Prohibition to ſtay the Party's own Suit, and 
yet there Juriſdiction might be made. 1 

4 Co. Feruou's Caſe; If Jointure be made for Life of 


Husband, Remainder to another for Life; Remainder to 
Wife for Life, for her Jointure; tho' he in Remainder dies, 

living Husband, and that after Husband's Life Wife enters, 
it is not thereby made a good Jointure ; becauſe at frſt 


creating it was not a good Jointure. 4 Co. 9. If a Perſon 
qualified to keep two Chaplains, retain three, and one of 
them dies before any of them is advanced to a Benckice ; 
yet none of the other two are qualified for a Plurality, bc- 
cauſe of the original ill Retainer, being not purſuant to the 


Authority of the Statute. 10 Co. 32. If Biſhop make I calc 


for four Lives, and one of the Lives expire, Biſhop dies, 


his Succeſlor ſhall avoid it, tho' it have all the Qualifics- 


tions except a legal Commencement ; but that excceding the 
Authority given by Statute, it is void for all. Sir 7. Da— 
o1ss Reports, 44, 48. The Dean put his Seal to a Lea! 


without the Conſent of major Part of the Chapter, but they 
aſſented to it after, yet it was void. Bro. Judgment 148. It 


after the Statute of 11 II. 7. he in Reverſion releaſe to A- 
lience of Wife, without his Conſent, Releaſe is void; be- 


cauſe it appears not of Record. If upon the Statute of Acton 


Burnell, Lands be extended at two high a Rate, the Co- 


nuſce may pray that Extender may take them at that Rate, 
and pay him; and thereupon Sheriff may deliver the Land 


to the Extenders. 44 Ed. 3. 2. Mo. 753. but there the Party 
1 WEE : mult. 


bd. - 
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muſt make his Challenge at the firſt Day of Return, be. 
cauſe he has an Election to except, or take the I nd, 

We cannot be eſtopped here, becauſe a void Act cannot 
work an Eſtoppel. 14 JI. 7. (4.) 22. Hard. 40. No Record 


efops, if the Court has not Fariſdittion ; and every Aiſtohh 


is reciprocal. 1 Inſt. 352. Eſtoppels muſt either bind both 


or neither; ſo if they be not bound, if we ſhould bring an 
Ejectment, we cannot be bound now. 


Holt Ch. J. upon the Argument now, ſaid, that what 
ſtuck with him moſt, was the Acceptance and Length of 
Time ; for the Sheriff return'd, that he had delivered the 
Land in Execution, which imports an Acceptance, and now 
he comes to avoid his Acceptance after fo long Time; and 
where one comes to diſapprove an Extent upon a Statutc- 
Merchant, he muſt ſay, that he has not accepted. 80 here, 


why ſhould he not come and ſhew that more than a Noicty 


was extended: And if Sheriff will return Liberapi parti 
where he refuſes to accept, Action will lie againſt him for 
a falſe Return. And tho' it be a Rule, that "Things % fatto 
void cannot be made good by Acceptance, yet it is not with- 
out Exception; as Tenant in Tail makes a Leaſe to com- 


mence i futuro, and dies before the Day, the Leſſor enters, 


Iſſue in Tail may have Treſpaſs againſt him, or he may 
by Acceptance make it good. „„ 
Tenant in Tail makes a Leaſe to commence in future. 
and after makes a Feoftment in Fee, and Leaſe commences, 
Feoffee may avoid it, or make it good by Acceptance, 'I'c- 


nant in Tail of a Rent grants it in Fee, it is void by his 
Death; but if Iſſue affirms it to be good, and brings a For- 
medon, he may be barrd by Warranty. 


If Land of one Purchaſor be extended, and Lands of another 
Purchaſor omitted, if he whoſe Land is extended bring Aud 
quer, he ſhall avoid the whole; and there are two Writs in ſuch 


Caſes; the one an 4udita guerela, the other only for Contri- 


bution: And he ſaid, the Caſe in Prownl. may be good or 
bad Law, as it is put; for if there be two Judements, and 


the Defendant is ſeiſed of twenty Acres, and a Moicty of 


them 1s extended upon one, and an Extent goes upon the 
other; and Inquiſition thereupon finds him ſeiſed of twenty 
Acres, without any Notice of the former Extent, and herc— 
upon the other Moicty is extended; this is well, thu' in 


Truth a Moicty of the remaining Moiety ought to be ex- 
tended, And if the Land of one Purchaſor only be extend- 


ed, the Plaintiff has no Remedy; yet the Defendant has 


Remedy by 4udita querela, and will make the Plaintiff ac- 
— — — 4 2 ä count 


361 


Cv". 


* — 7 
n _—_ uo —_ 7 ö — 
= — l oy = — —— 
Fl _ 1 — = — — — m_ - F = oy — 2 a © \ \ 
\ l Ae. — 4 A =; — 88 7 $a — . — Roa 2 = WY ——_—_ _—_— 
— 3 > n 5 —— 2 „rr ͤ ͤ . X a a - I IEAIY 2 . _ * — La — 15 — - 
4 L IIS 1 2 r — 4 = tha oe 6 iT - -_ — — 2 = 5 2 44. 
e eee S L ares oy 5 = _— phe 4 : — 5 2 x ITN ES” P — 2 — —— 3 p ä * . 
e 8 4 —ů— rn x — — = — -v I- — — * — * 1 : 2 2 * 3 þ Q 
— < _ nne — — Is K K, a 2 2 — Wy by * - 9 by " - w__ a Goes SIS -— _ 3. - we ey EI : N 3 . 2 AX - — = es « ao 
3 4 5 3 75 SSR 5 W = DOOR 8 2 —— — 5 1 — . Ye | — rd cam , = ——— 
6 — 1 * IF — —— — — — * - PRI — —— 265 w „ 4 " OS q #7.” 2 * — — > _ a a « ; 
wo — — r NT 3 S# CS 333 „ — 2 — 4 FE ES — == z 5 2 I : N I — jr” * 5 P * 
fe at 2 IX ECTS TS — — — — r . — 1 l — - Mt * 9 FT 2 2 — —— 2 — 
7 — = . EY 8 — - 8 * "I — "AN A * eee — — at —— _ * 
3 rr a —_—— - " mz Mg 4 * — = - : * — " — 2 _ 7 eget — — — - R ” * * DA — — — 
= nt * COVE: . ä — — Xs = 7 
. —— 4 Io - — — — — 2 n r NN r * A * 
* a — —— * 28 E 3 ONS. at NS SES 2 2 . * — _ 5 3 __ q n TV" 
of bY 28 * 1 „ ne N E _ Sw TRE. 1. ed ot a * „* : 3 vw "47 1 a — 8 I 
3 Ty . 'I „ 1 : > : — , — 2 8 gd : » « by n T 0 — 
N a : ; CE OT CT INN Rn n 
. - * A PPP 4 1 * 


fi 
——_— 
We 


* 
a 
. 
SED INVEST 
. ——— 
3 —— 


— — co _— 2 
— 2 r 2 
* r Ls v 
2 — — ES ; 
— — — 
1 <1 — r 
2 many on 7 
— I 
n — — 82 
* —— —— 
* P's >" K 
: - * 


0 
** — 


Term. Paſch. 12 W. III. 1700 . 


— 


count to him for all the mean Profits. If there be two bound 
jointly and ſeverally in a Bond, and one of them is ſucd firſt 
and Judgment is againſt him, and the other is ſued, and 
Judgment likewiſe againſt him, the firſt is taken in Execy. - 
tion, and after Elegit againſt the other, whereupon his Lands 
are extended; the firſt ſhall be diſcharged upon Audita quer”, 

Pratt Serjeant, in Trinity Term after, argued for the De- 
fendant, and Hall Serjeant for the Plaintiff; and Pratt ar. 
gued that the Extent was not meerly void; and that if it 
were void, or voidable at Election, it was only fo at Elee- 


tion of Defendant, and not of Plaintiff; and this being, a 
juſt Debt, which the Defendant muſt pay one Time or o- 


ther, he may think it an Advantage to have more than a 
Moicty of his Land extended, for that the Incumbrance 


may be the ſooner diſcharged ; and that this was agrecable 
to the Reaſon of the Law in other Caſes; as in caſe of 


an Infant, who, wanting Underſtanding to contract, cannot 
by any Act of his bind himſelf, except for Neceſſaries; yet 
he may make a Leaſe, reſerving Rent, which tho' void ab- 


ſolutely, yet becauſe poſſibly it may be for his Advantage, 


tute; yet if Tenant in Tail make ſuch a Leaſe, his Ive. 


he may allow of it when he comes of Age; or he mas 
have 'Ireſpaſs againſt Leſſee for Entry; or bring Debt for 


the Rent, and make it good. 18 Ed. 4. 1. f. 2. 4. 3. b. 4. 4. 
where in Treſpaſs, Leſſee juſtified as Leſſee of Plaintiff, who 


replied Non-age in him at Time of Leaſe made; and ad- 


judged he might have Treſpaſs or Debt for the Rent. 80 


of Sale of Goods by Infant, he may have Treſpaſs for ta- 
king, or Debt upon Contract; and it is made a Onere, if 
Infant ſells a Horſe, and takes the Money for him, whether 


he ſhould have "Treſpaſs ; but if Infant makes Feoflment | 
and Livery, it is not void, but voidable ; but if the Livery | 
be not by his own Hands, it is void. So if Feme Covert 


make a Leaſe, it is void; but if ſhe joins with her Husband 


in a Leaſe of her Land, it is at her Election, after Hul- 


band's Death, to affirm or avoid it, becauſe it may be for 


her Advantage: So here it may by Poſſibility be for the Ad- 
vantage of Defendant to have more than a Moiety extended; 


therefore he ought to have the Election to affirm this Ex- 
tent or not; and this Rule holds even upon Conſtructions 
upon Acts of Parliament; as by the Statute of Dons, there 


is an expreſs Diſability upon Donee or Iſſues from Aliena- 
ting to bar the Iſſue; and Tenant in Tail has no more 


Power to make a Leaſe to bind the Land after his Death, 
than the Sheriff to extend more than a Moiety, by this Sta- 


5 may 


may make it good, if he pleaſe ; becauſe it may poflibly be 
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for his Advantage fo to do; and a Succeſſor may make a 
Leaſe good, not warranted by the difabling Statute of Quecn 


Elizabeth. 


Obi. Sheriff has but a bare Authority, which he muſt pur- 
ſuc ſtrictly, otherwiſe his Act is intirely void; and what is 


| altogether void, cannot be made good by any ſubſequent A- 


greement. Vide Penants Caſe, 3 Co. Leaſe for Years, with 
Condition upon Non-payment of Rent at a Day certain to 
be void ; no ſubſequent Acceptance will make ſuch a Leaſe 
good; which Caſe I agree to be Law; for there Leſſor has 


made his Election by demanding the Rent, without which 


the Leaſe had not been void; and ſince by his own Act, 
-iz, the Demand, he has made the Leaſe void, there is no 
Reaſon that after, by another contrary Act, he ſhould make 
it good. : 
Another Caſe is, where Tenant in Tail makes Leaſe, re- 
ſerving Rent, and dies without Iflue, he in Remainder can- 
not by Acceptance make it good; which Cafe I agree to bu 
Law, but not like this; for the Rent reſerved, which is the 
Recompence, cannot go to him in Remainder for Want of 


Privity ; and fo it cannot be ſuppoſed for his Advantage te 


have Power to affirm the Leaſe: Nor is the Caſe of Tenant. 
at Will more like, for the Leaſe is at Will of both Par— 
ties, and by Conſequence mult neceſlarily determine upon 
cither Party's ceaſing to have a Will of continuing it. 
And in many Caſes, where one enters by Colour of Au- 
thority, without any Right, yet if it be for the Good of 
him that has Right, he may make that colourable Right, 
or Act, good; as if one enter upon an Infant, he may charge 
him as Guardian, or bring Difleifin, at his Pleaſure. | 
Bro. Account 22. It a Man receives my Rent, I may 
charge him as Ditleifor, or have Account againſt him. So 
in an Account for Money received to Plaintift's Uſe, Defen— 


dant ſhall not be admitted to ſay, that he is a Wrong-Doer; 


and therefore ſuch an Action will not lie againſt him. So it 
one enter into an Office, he ſhall be look'd upon as Bailift 
of the right Owner, if he pleaſe; for if he, to whom a 
Wrong is done, will take it as no Wrong, the Wrong-Doer 
ſhall not have Power to hinder himſelf from being charged, 
as one having lawtul Title or Authority; and his own Ac- 
ceptance was ſo binding, that tho' it were all cvicted after, 
vet he had no Remedy. 1 ff. 289, 290. And, to fortify the 
Acceptance, he put the Caſe, where a Man takes a Leaſe of 
dis own Land, it is good againſt him, and he ſhall pay Rent 
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becauſe of his Acceptance by Deed; ſo here it appears that 
he has accepted of Record. 

Hall, Serjeant, contra: He divided the Caſe into two 
Points; 1/t, Whether an Elegit returned and filed here 
ſhould be a Par of a new Elegit. 24dly, If it does not, whe. 


ther the Sci. Fa. to have a new Execution be good, 


As to the iſt, That the new Elegit was void, the She- 
riff having exceeded his Authority; for he ſaid all Author. 
ties, whether Judicial or Miniſterial, or private by one Per. 
fon to another, muſt be purſued ; for when one has no Right 
to do a Thing, but by a derivative Power, he muſt they 


he has purſued his Power; and eſpecially if the Thing to 


Noa the 
Caſe in Dyer, 


Sid. 184. 3 Keb. 105, 261. 


Ante p. 35 6, 
359. 


be done be entire, and more is done than warranted by the 
Power, all is void; and here the Sheriff had no Power to 
extend more than a Moiety. Vide 22 Ed. 4. 13. a. If Court 
of Common Pleas hold Plea of Murder, it is meerly void, 
19 Ed. 4.8. Kelway 106. Dy. 135.b. Citation in Admiralty 
for Cauſe ariſing within Body of County, Suit in Mar/hal- 
ſea where neither Party is of the Hoſtel. Sir J. Davis 46, 


7. 10 Co. Caſe of Marfhalſea, March 8, 10. And as to 


private Authorities, he quoted 1 Iaſt. 303. 49, Cc. Cr. Ca, 
335. 1 Leo. 35. 8 Co. 119. Plow. 393. Hard. 481. If Com- 


milſioners of Exciſe act beyond their Commiſſion, they 


ceaſe to be Officers pro tune; ſo Slierift here exceeding Power 
given by Writ, what he has done is juſt as if he had had 
no Writ at all. 7 Ed. 4. 4. 21 H. 7. 19. 2 Brownl, 96, 


97. for 2. Elegit and other Proceſs after legit, and the 


whole void, becauſe exceeding Authority. Cr. El. 160. H— 


legit, return'd Extent, but he could not deliver them, be- 


cauſe they were in Execution upon prior Extent; and 


thereupon Party took a Capias; and on Debate held no - 


perſedeas ought to go, becauſe otherwiſe he could not have 
preſent Fruit of his Judgment. So in like Manner here it 
appears we can have no Benefit of the Elegit; for it we 
enter upon this Extent, we are Treſpaſſers. 18 Ed. 4. 4. 
And he quoted Hob. 57. If Plaintiff take an Flegit, and 
can have no Fruit of it, he may take any other Execution, 
or have Debt upon the Judgment: And the Statute never 
meant to defraud the Plaintiff of a juſt Debt; and he :in- 
ſiſted on the Diverſity before mentioned, where, upon the 
Face of the Return, it appears that more than a Mole!) 
was extended, and where not, which reconciles all the 
Books. 1 Sid. 239. 2 Iuſt. 396. 2 Vent. 239. 3 Keb. 315. 
C | 
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And as to the Objection, that the Sci. Fa, was generally 
to have Execution, when it ſhould be ſpecial, to have a new 
Writ of Elegit, purſuant to the firſt Election; he faid it was 
better as it was, for if Court ſhould be of Opinion to give 


Judgment for Execution generally, they could not do it if 


the Writ were ſpecial, as they may do as it is; and that 
on the other Hand they might give a ſpecial Judgment on 
this general Writ, for the Writ recites the whole Matter, 


and pray convenient Remedy, which Court will give ſe— 
cunduim ſub jectam materiam. 


Oi. One ſhall not aſſign for Error that which is for his 
Advantage; and that is a true Rule according to PBeecher”s 
Caſe, 8 Co. 2 Saund. 45. Bendl. 154. One ſhall not ſay his 
Declaration was bad to fave Coſts, and the Reafon is; be— 


"cauſe then one would take Advantage of his on Wrong to 
the Prejudice of another; but this is Wrong of Sheriff, and 
the Error we aſſign is an Eaſe to Defendant to have but a 


Moiety of his Land extended. 


Then the Caſe in 1 Ro. Ab. 305. p. 8. is indeed the 1R.A. 304, 
ſtrongeſt Caſe. againſt me; there it did appear upon the Re- P. 
turn, that more than a Moicty was extended ; and yet the 
Bock ſays the Defendant cannot avoid it, but by Azdita 


quer: But to that I anſwer,  _ co 
1/t, That it muſt be intended that the Plaintiff had en- 


tered by Virtue of the Extent, for the Book is the Plaintiff's 
Entry was no Difſleifin ; and it may be then after actual En- 
try Defendant is put to Audita quer'; but here an Entry 


cannot be ſuppoſed, becauſe we ſay Execution remains to 
be made. 2dly, The Writ of Audita quer muſt have been 


brought by Defendant; but we are Plaintiff, and no ſuch 
Writ lies for us. 3dly, If it had appeared to the Court on— 
ly by Aﬀdavits, that more than a Moiety was extended, it 


would be hard to relieve, even upon Andita quer', becauſe 


Caſe is not found in any other Bock. 
Obj. The Return of a Delivery to us amounts to an Ac- 
ceptance and Entry by us. . 


* 8 


Auſco. Every Acceptance or Satisfaction implies two 


Things: 1½. Good Authority in him that gives the Satiſ— 
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of the Danger of avoiding a Record by Affidavits. 4%, This 


faction. 2dly, Conſent of him to whom it is given in Sa 


tisfaction, to receive it in Satisfaction ; but here appears no 
Acceptance by us, and the Sheriff does not return that ho 
delivered us the Poſſeſſion : And he urged the Caſe in Dyer 
299. pl. 31. where Execution being ſucd by Exccutor of 
Conuſce, and the Death of the Conufor returned, and that 
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Vide 1 Sid. 


he died ſeized of the Manor of Brodley, without ſhewirs 
of what Eftate; and after Liberate thereupon, and a Ro 
turn of Service thereof, and that the Executors had accepted 
thereof; and held that the firſt Execution was void, and that 
a new Extent ſhould go. Vide Cr. El. 310. 
Holt: Sure Delivery implies an Acceptance; and he ſaid 
it had been very proper to come and oppoſe the Filing: 
and he ſaid, that Delivery in this, is as complete a PoſleC. 
ſion as is given upon an Hab. Fac. Seiſinam upon a Reco- 
very to Uſe; for that Poſſeſſion is not actual, but only ſuch 
as veſts the Right in the Plaintiff, and makes the other 
continuing in a Wrong-Doer; whereupon he may bring his 
Fj-&ment; and we ought to intend an actual Entry, if 
_ Diſturbance appear not, and the Eſtate of Tenant by Tilegi: 
determines without more ado, upon levying of the Money 
by Effluction of Time, it Eviction or Expulſion appear | 
not. And at Common Law, if Land of one Purchaſer only 
had been extended, he might have avoided Extent, yet it 
was good againſt Plaintiff till avoided; but he concluded 
that he thought the Extent was void, but doubted only upon 
the Acceptance; and he agreed, if Extent be void, and Plain- 
tift entered by Virtue of it, he would be a 'Frefpafler; and 
that Party cannot aver againſt Sheriff's Return, 
At laſt it was argued in Hill. 13 V. z. by Cowper for De— 
ſendant, and Mulſo for the Plaintiff, upon the ſingle Point 
of Acceptance. Cowper 1. It is agreed that Prayer of an E- 
legit, and an Entry thereof on Record, is no Bar of another 
Execution, becauſe the bare taking out the Writ is not the 
Election; for tho' E/g:it be taken out, and Goods taken in 
Execution upon it, and no Lands extended; this does not 
conclude from taking out a new Exccution; and this Hob. 
himſelf, who would carry the Matter very far, does agree, 
And this appears by the Statute of 32 H. 8 c. 5. before 
which if Lands in Execution had been evicted, the Plaintift 
had no Remedy; but now that Statute gives Sci. Fa. to 
have Execution of the Reſidue; and he concluded from 
thence, that if this ci. Fa. lay not upon the Statute, it 
would lie not at all. FO Fo 
Before and {ince that Statute one may have ſeveral Writs 
of Elegit, but they mult be the ſame continued Execution; 
tor a Man cannot have two Writs of Hlegit, to execute one 
firſt, and then another, but they muſt be one continued Ex- 
ecution, as an Alas and Pluries : Upon N' returned upon 
the firſt, he may have a ſecond, which is a Continuance of 
the firſt. 21 II. 7. 19. Br, El.git 17. Elegit may go upon 


OY 


_—_— 
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Per 


a Teſtatum into another County, or upon an Alins JH 


into the fame County; but there the Plaintiff muſt come 
into the Court and have an Entry made, Gc. Cr. Fl. 3 10. 
One may have ſeveral Elegits into ſeveral Counties, but 


that ſtill is but one Execution. Raft. 265. a. Petit .,. paralia 


breeia ; but once Flegit is return'd executed, if Party don't 
immediately come and except to it, it is final. Cr. 7. 338. 
1 Rol. Rep. 8. That taking Extent of Lands upon an J 
legit, is like taking a Leaſe for Years in Satisfaction of 
your Debt; ſo that the Extent is a Satisfaction in Law, 
22 Ed. 3. 17. Af. pl. 44. That there may be a Re-extent 
for the Plaintiff as for Defendant, but held it muſt be when 
he comes at the Return of Writ, and ſhews Reaſon before 


it is filed. So is 44 Ed. 3. (2.) pl. 15. Conuſce after Return 


filed, pray d the Extenders ſhould take the Land according 
to the Statute of Aclon Purnell; but Court told him he 
was too late, for the Sheriff had returned that he had ac- 


cepted the Land. Fitz. Fxtent 12. 19 id. Land was ex- 


tended twice, and Conuſor could have no Remedy, be- 
cauſe he did not come at the firſt Day. Mo. 341. 1 Ro. Ab. 
204. Cr. El. 310. he ſaid were for him: It was a Sale of a 


Term by Virtue of a fecond Flea, after a former return'd 


and fild; and held that the ſecond was only voidable at 
moſt. But Moor fays, that it it appeared that the Land upon 


the firſt Elegit had been extended and accepted, and that 


after he took a new Elegit and extended other Lands, it 
were utterly void; for upon Return of the fiſt on Record, 
the Plaintift is out of Court. And Poph. in 3 Cr. 310. ſays, 
Super quo, the Plaintift came, vig. at the Return of the 
Writ : And the Word (/ach) is remarkable in the 
Report of the Caſe in Moor; but it is objected, that in 
none of the Caſes aforeſaid it appears on the very Return 
that more than a Moicty was extended. Sure it will not 
be pretended this Extent is ſo great a Nullity, as if no A- 
legit had been ſued out at all, or but a H. Fa. for here are 
Goods in Execution by it, which could not be but upon 
this Writ; for upon Elegit the Goods are to be apprized and 
delivered to the Plaintift himſelf; upon a Fi. Fa. they arc to 


be fold, and the Money to be given to the Plaintiff. And 


here the Exccution was regularly awarded, and Extent re— 
turned and accepted, and Acquicſcence of nine Years: And 
it the Extent be void, they are Diſſeiſor; and the Caſe in 


Kol. Ab. 305. is full, that Plaintiff would not be a Diſſeiſor 
in this Cafe, which proves that this is not a void Extent. 
Sta- 
tuts 


44 Ed. 3.11. pl. 14. 22 Ed. 3. 14. pl. 44. Conuſee of 
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tute Merchant takes an Extent returned of Part of Co 
nuſor's Lands, and after pray'd a new Extent; but per Cy; 
he is too late after Acceptance. Br. Fleg. 9. pl. 3. one cannot 
to Execution of Eligit after Acceptance. | 

Beſides, it muſt be intended the Plaintiff is ſatisfied by 
Perception of the Profits all this while; for it cannot he in- 


tended he received them to the Uſe of the Defendant, and 


if he be ſatisfied, no Matter how; for if he had accepted 


a Leaſe for Years in Satisfaction, it would be well; 
if one has Judgment againſt two, and one make Sa- 
tisfaction, it is enough; a fortiori he can't have it againſt 
one twice, Then it is for the Advantage of Defendant, that 
but one Moicty is only extendible, and Qzuilibert poteſi re- 
ramciare juri pro ſe introdutto; why then may not the De- 


fendant here have the Liberty to make this Extent good, 


rather than be put to his Action for the mean Profits againſt 


the Plaintiff; which muſt be the Conſequence of the Cafe, 


ho' but fix Pence above the Value be extended, if the whole 


Extent be therefore void? 


O11. It does not appear the Plaintiff ever centred, or took 
the Profits, for the actual Poſſeſſion was not in him by the 
Extent; but his only Way to get it was by Ejectment, 


which he could not maintain upon this Return, it being not 


according to the Statute, _ 2 

Anfſw, The Plaintift by the Extent has the legal Eſtate 
in him, and it would be a Wrong in the Defendant to con- 
tinuèe in after; and an Ejectment is not neceſſary, but to 
gain a quiet Poſſeſſion againſt ſuch Wrong, which not ap- 
pearing thall not be preſumed, but rather the contrary, for the 


Law will intend every body innocent till the contrary appear. 


Mulſo argued much as others had done before him, and 


upon the fame Principles. 


Where en the 


Return 1t ap- 
pears, that 
more than a 
Moiety was 
delivered, it 
is abſolutely 
void, and 
needs not 
Judgment or 
Audita guerela 
to avoid it. 


Per Cin: Without the Solemnity of Argument on the 
Bench, this clearly is a void Extent, it appearing on thc 
very Return filed, that more than a Moiety is extended; 
and without all doubt what is extended beyond a Moicty 
is without Authority, and therefore void; and ſince that cannot 
be ſever d from the reſt, it ſpoils all, and is the ſame Thing 
as if nothing at all had been extended: And tho the Plain- 
tiff did accept it, yet he had no Means to get actual Pol- 
ſemon, or to defend his Poſſeſſion againſt the Owner of the 


Land; and fo it is #pfo fatto void, and needs no Judgment 


or Andita querela to avoid it, becauſe it is directly againlt 


the Statute of V. 2. c. 18. by which an Elegit is given; 


and the right Diverſity is where the Incquality appears op : 
"= — — 
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the Return, and where not. So the Sci. Fa. reciting this 
ſpecial Matter is very proper, and an Award of Execution 
was granted per totam Curiam. 


Thonkin verſtis Crocker. 


TO FX motione Northey the Curſitor, who had made out Sk 49. 

þ a Writ of Error wrong, contrary to his Inſtructions, org "pac 

came and made Affidavit that his Inſtructions were right; refuſed to be 

and thereupon he was ruled to amend it, Ni, according res — 

to Blackmore's Caſe. . made that the 
The Writ was to certify a Record of a Judgment in the Curitor's 

Time of the King, and the Record certified was in Time * be. 

of the King and Queen ; and it was moved to amend the ing to deſtroy 

Writ. And it was ſaid if this had been an Original upon a * Judgment. 

| Bond bearing Date in Time of King and Queen, and the 

Officer had made it upon a Bond in 'Time of King only, it 

would be amended; fo it ought here, he varying from his 

Inſtructions: Here it was agreed that Want of Form in an 

Original is not at all amendable, as debet and detinet inſtead 

ot derinet, or vice verſa. So if Judgment be againſt five, 

and one of them dies, and Error is brought and laid ad 

Tamiinm of four, without mentioning the fifth, this was 

not amended, becauſe Want of Skill in the Clerk; it was 

IValker and Hofes Caſe : But theſe are Faults in the eſſen— 

tial Part of the Writ, whereas this here is but a plain 

Miſtake in not following Inſtructions. Debt was againſt an 

Heir, and not ſaid in Declaration that he bound his Heirs, 

Oo RY | Bo 8 | — 

 Cowper contra. This Original is very different from o- 

thers, it being to reverſe a Judgment, and therefore out of 

the Letter and Meaning of the Statute of 8 H. 6. c. 12. the 

| Words are, That the Judges before whom the Record is ſhall 

amend Writs, &c. in Afmmance of Judemeut, what fhall 

jeem to them to be Miſtakes of Clerks. So their Power of 

Amendment is to affirm, not to reverſe Judgments; and he 

quoted 1 Ro. 4b. 154. Cr. Ja. 154. that the Record is not 

removed. 7% er 105. a. 206. Ro. A. 75 4. And this Amend- 

ment contended for would indeed make it a new Writ; 

and there is no Fault in the Writ, but that it commands 

them to ſend a Record which they have not, and they ſend 

another. Pide 32 H. 6. 1 2. 3 3 : 

Holt: The Deſign of all Writs of Error is to deſtroy the 

Judgment, and the Statute of H. 6. is in Oppoſition to 
5 B „ that; 
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that; and this is a good Writ, and there is no Authority to 
amend a good Writ; and a Record in the late Reign is no- 
one in this Reign; and if Writ of Error of ſuch a Judgment 
ſhould ſay in Cur noſtra? And there is no Inſtance of 4. 
mending Writs of Error. Et per Car Rule was diſcharge, 


So Mich. 11 G. 1. In the Caſe of Ginger v. Cooper, Cur- 
fitor had Orders to make out a Writ againſt five, one being 
dead; he made out a Writ only againſt four; and held not 
amendable; and full Coſts given on quaſhing the Writ of 
Error. 


The King verſus Inhab. de Shipping farrindon. 

Order of Ju- AA Poor Perſon was removed by Order of two Juſtices 

Gre ll fer £ from Warwickſhire to Oxfordſhire, and the Juſtices of 

afide on Ap- Oxford remove him by a new Order to Barkhire; and 

pral. the ſecond Order was quaſhed ft, for that by the fiſt the 

Pariſh in Oxford/hire was adjudged to be the Place of his 

laſt legal Settlement; and that Order is concluſive to them. 

till falſified by Appeal, not only as to J/arwick, but as to 

all other Places; and the Seſſions have no Power to make 

a new Order; but the Way is to fend him back from whence 

he came, and for the Juſtices of Warwick to make a new 

Order; and if on Appeal the firſt Order be confirmed, the 

Tho B. 1. Parties are for ever concluded, as to all Places. But at 
Will not af- 


another Day, becauſe it would be a vaſt Way to ſend him 
are not obli- back, Holt faid, let it ſtay; for tho' we cannot affirm it, 


Zed to quaſh yet we may ſtay the Quaſhing of it. Note; Here it was 


1 only ſaid, that it appeared to them he was likely to become 
chargeable, without ſaying, that it was on Complaint of the 


Poſtea 376. Church-wardens, Gc. Holt ſaid that muſt be intended. 


Niſi prius is er Cur: The Reaſon why the N 7% is the 
on the Diftrin- Per Cur: Ihe Reaſon why the NI prius is upon the 


gas, that the Diſiringas, Is ko the End the Jury might be return'd above, 
Parties might that the Parties might know them, in Order to their Cha! 
ang the Ju Jenges; and before the Statute of Ea. 3. C. 11. it was al- 
42 E. 3. e. 11. Ways upon the Fenire fac', . 

No Coſts for If new Trial be granted for Irregularity, there ſhall be 
ae for Ir 110 Coſts paid for it; but if Defence be made, it may help 


regularity; a- the Irregularity. If new Trial be upon the Merits of the 
liter if on the | 


Merits Cauſe, there muſt be Coſts: © er Cur . 


15 Saler 
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Butler and Lewin verſus . 


HEY brought a joint Action upon the Caſe, for a Whether joint 

1 falſe Return to a Alaudamis to ſwear them in as fee 
1 1 e | TD talſe keturn to 
Church-wardens of the Pariſh of ——-. After Verdict it was a Mandi. 
moved in Arreſt of Judgment, that they had miſconceived Ante p. 348. 


the Action by making. it joint; for the Damages, viz. the 


Loſs of Fees, are ſeveral; and this Exception weighing 1 

much with the Court, the Matter was compromiſed : And If there be no 1 

| Y N 5 3 GS L 13604 

per Cur , here, tho Motion be made in Arreſt of Judgment, pi wed Wt 

4 | | ; 60 83 b «1 1 11 

yet, if there be no Rule to ſtay, Plaintiff may ſign his may be ſigned. Wie 

Judgment of Courſe. | - _ 

Writ of Error of a Judgment in a Recognizance upon a Ener ine eee 

. 7 . . - . 6 8 8 - 5 . aan 

Sci fac 5 FAS Oma 071 adjudicatione EXECCUTILOTILS ſuper judi- Entry of judg- \ 4-108 

dium pred, inſtead of ſuper recognitionem prad, and was wen on e; {HUN 

for that quaſhd. N | ee 108 

Boiſe verſus Bruerton : 0 

Do : 5 „ 5 N 8 ' 1 : 5 ND, = *4 4285 $10 (17 

© bow ſued out to Soll, and the Action laid in N. Original ſued 18 | 

and Judgment thereupon reverſed for this Error. out in a dige- F 1 i il 

" | hs | | NT ns rent County inn 

185 8 than where Ac- | | 15 Wil 

Keeling verſus Morrict. ee ug 1 

Ovenant againſt Adminiſtrator of Aſſignee of a Term Covenant a. 13 | 

generally in his own Name, upon a Covenant in the un Kami. ' 3. 108 
| niſtrator of 


* b - | ML Aſſignee of 2 
agreed, I/, That this Covenant ran with the Land, and bound Terra in Co- 
the Poſſeſſor without the Word A/jjgns. 5 Co. 15. and Dean venant to re. Wl 
and Chapter of JVindſor's Caſe, Mo. 399. 1 Cr. 229. Jo. 245. _: RIG 


original Demiſe to repair, and a Breach in his Time. And 1 | "i 
4 
| 
0 
0 
i 
! 


= — — 


tor the Rent de boni propriis, ſo he ought here for the 4 
Dim ges. 2 Taft. 302. Executor or Adminiſtrator ſhall be 3 Wie 
Puutſhed for Waſte, whether voluntary or permiſſive, tho jp 
tr ble Damages are recoverable in it. 1 Aud. 5 1, 52. 5 Co. | 10 

Tigres Caſe. Alen 42. And Jud pro Quer, viſi, before Wt: 
End of the Term. CE Raule. 2 144 


0 
ops i Co 


And he ſhall not fay, I hall not be charged for my orm Covenant to With 
Prong for Want of Afſets, for it is his own Act to admini- repair runs Ws 
ter, and he is preſumed to have known the Covenant annexed Land; — i Mil 
to the Leaſes; as well as Executors, under Pain of Tevafta- Polio: 44 34 1 
are obliged to take Notice of their Teſtator's Debts by out the Ward = 103 1 
Londs, and give Preference of Payment to them; and he Mr. ; 46 al 16 
miaht have diſcharged himſelf, by aſſigning over before 5 10 1 
Breach. And by the ſame Reaſon that he ſhould be charged Wm 
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ning the like 
lutereſt with not fo many Feet of Ground towards the Market belonging 


ttoverſy, no 


hag. and is the ſame in both Caſes; and the Party ought not to be the 


the Cepi. Sed 1 
per Holt, no Reaſon for Difference. 


cCancels it; adjudged a Contempt, and the Sheriff fined. 
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mm... — 


Venue. Rule. The common counter Affdapit to hinder the Change 
of Venue is to give Evidence de materia in exitii, where the 

Action 15 laid. 

Car verſus Xing. 

res LEY EBT againſt Husband for the Lodging of his Wif. 
and Proof only made, that he formerly cohabited wit! 
her, and own'd her as his Wife ; and held ſufficient to charge 
him ; but that he might diſcharge himfelf, by giving Elope- | 
ment in Evidente ; for they that will truſt a Wife that has 
cloped, do it at their Peril. 8 


Furmers of Newgate Market verſus Dean and 
Chapter of St. Pauls. 


A* Nift prins coram Holt, the Queſtion upon Evidence 


Perſon claim- | ; Peg Bo 
was, whether every Houſe in the Market round had 


that in Con- 


to it; and per Holt, If the Act for Building of London orders 1 
Witnes, Nan to build his Houſe contiguous to his Neighbour's Soil, it 
of neceſſary Conſequence gives you all Eaſements over your 
Neighbour's Soil, as Lights, Paſlage, 6c. without which you 
cannot uſe your Houſe, but thereby gives no Intereſt in the 
Soil. And in this Caſe, a Houſe-keeper, who pretended the 
like Intereſt before his Door, tho' he derived his 'Fitle under 
another Perſon, was denied to be a Witneſs. 


if one comes Per [olt: A Difference has been taken, that if one comes 
8 5 in upon a Cepi Corpus in Cuſtody, he muſt plead inſtanter; 
muſt plead in- ſecus where he has been bail'd, and comes in upon the Cepr ; 
fave ; _ but ſure there is no Reaſon for this Difference, for the Return 
It he nas been; 


comes in on harder uſed becauſe he could not find Bail. 


Stout verſus Towler. 


Appeal 8 Barriſter at Law, Juſtice of Peace, and 


brought by Captain of the Militia, and one Maſon and Rogers ha- 
Infant, She. ving been indicted and acquitted in Auguſt before, at Hart. 
riff delivers it | 8 | | | 5 


up to him, who L / ord 


. 


* 
5 * n r „— GRE __ Wr 
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ford Aſſizes, of the Murder of $. Stout a Quaker-woman; 
an Appeal was brought within the Year, by an Infant twelve 
' Years old only, next Heir to the Deceaſed, but not men- 
tioned in the Writ to be an Infant; and delivered to the 
Under-Sheriff, Towler's Clerk, in Towler's Abſence; the Ap- 
pellant after Teſte, and before the Return of the Writ, 
choſe the Deceaſed's Mother for his Guardian, before Holt 
C. J. in his Chambers, and ſhe was then and there accord- 
ingly admitted. After the Writ returnable, the Mother of 
the Appellant, at the Inſtance and Procurement of Cowper, 
comes and demands the Writ of the Sheriff, and the Sheriff, 
without any Aflurance that the Infant was the Appellant, 
or that the Party who came with him was his Mother, de- 
livers the Writ to them, who —_— it. All this appearing 
to the Court, by Sheriff's own Confeſſion, and he being put 
to anſwer Interrogatories confeſſing further, that he, upon 


Receipt of the Writ, had ſent a Copy of it to Cowper, tho 


Defendant's Brother, and likewiſe Notice to Cowper the De— 
fendant. | | | 6 5 

Cyroper, the Appellee's Brother, being King's Counſel, Sir 
J. Shower and J/ard urged in Behalf of the Sheriff, 1ſt, 
that the Infant having no Guardian at the Time of the 
Writ purchaſed, it was not well ſued out. 2dly, Tho' it 
were rightly ſued out, yet the Appellant had a Right to 
come and recall it; and the Sheriff ought not to deny to 
give it him; for otherwiſe he would be liable to an Action, 


if after ſuch Denial he executed the Writ, and thereby ſub- 


jected the Appellant to Fine and Impriſonment, in cafe of 
Acquittal. Y/ide 3 Bulſt. 97, 98. 1 Rol. Rep. 240, 241. Latch 
19. That the Sheriff in that Caſe muſt take Notice of the 
Plaintiff, at his Peril, And the Appellant's being an Infant 
alters not the Caſe; for the Law, if it enables him to ſue 
out a Writ, will enable him to recall or diſcontinue it; as 
a Feme Covert levying a Fine may lay the Uſes of it. 


And 1 Rol. Ab. 288. Infant diſcontinued the Appeal in De- 


ſpight of the Guardian. 3dly, It was urged, that this Court 
were not poſlefled of the Writ till Return, for till then it 
was not pending; and therefore what is done in Relation to 


it cannot be a Contempt of the Court, or examinable here. 


qi, The Being of a Guardian here is not material; for 


he has nothing to do till the Writ is returned, and till then 


the ſole Right is in the Infant. 3 1 * 
To which it was anſwered and reſolved, as to the firſt, 


No Guardian 


that there needs no Guardian till the Writ be returnable ; neceſſary to 


tor the Uſe of a Guardian is to purſue it when it is before 
5 C -' 


ſue out an Ap- 


peal for Infant. 
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turn Execu- 


of Inferior by him; where a Sheriff was fined 401. for refuſing to make 
Court, s . a Return; and he ſaid, if any Sheriff in Euglaud had ſervd 


274 Term. Paſch. 12 W. III. 1700. 
the Court, and not, as here, to complain of the Officer for 
not making a Return; and that any Body might ſuc out the 
Writ for the Infant, as well as enter upon a Diſſeiſor of hin; . 
and there is no Body in Law whoſe Writ it is, before the Re. 
turn, but the Infant's. 240), One of Age may come and recall 
the Writ; but this being an Infant, it is otherwiſe; and he could 
not releaſe this Suit; and if he, at the Return of the Writ, haq 
been preſent in Court, and the Guardian not there, he ſhould 
be nonſuited, which puts an End to the Appeal. Latch 173. 
and that ſhews that the Infant, after Guardian choſen, bas 
nothing more to do with the Matter. Indeed the Court, 
if they ſee Occaſion, may ſuffer him to diſcharge his Guar- 
dian, and diſavow the Action; but that muſt be in Court. 
and the Court may refuſe to do it, if they ſee good Re, : 
fon in their Diſcretion. And if an Infant, pending the Suit 
in Treſpaſs, &'c. comes of Age, and Judgment be again 
him, he ſhall be fined. The Law in this Caſe takes Care 
that the Guardian, ſuch as Court ſhall appoint, ſhall fe 
for the Infant, and the Court and Law have the immediate 
Care of Infants, as not being able to help themſelves ; and 
it were an odd Thing, that an Infant, who cannot other- 
wiſe proſecute but by Guardian, ſhould be able to diſcon— 
tinue his Writ; or that he, by himſelf, could diſcontinue 
out of Court what he cannot, by himſelf, continue in Court, 
* If aſter Writ And as to the third Objection, he ſaid, that tho' the Court 
of Error out had not Poſſeſſion of the Writ till it were return'd, yet ſure 
and before Re- 5 * | TT | 

they may bring their Officer to an Account, what Writs he 

tion be execu- has returnable in this Court, and * puniſh him for any Abuſe 
8 in Relation to them; and ſuch Miſdemeanor is a Contempt 
z Hel, of the Court; and he quoted the Caſe of one Starkey, 
Steward of Mindſor Court, where it was adjudged, that a 
A Micdemea. Miſdemeanor in an Inferior Court is an Offence againlt this 
nor in Officer Court, and the Caſe of 28 H. 6. 28. was likewiſe quoted 


Contempt of 


B. R. him ſo, he would lay him by the Heels. And here he ſaid, 
it were better, in this Caſe, if the Writ had mentioned 
the Appellant to be an Infant; however, it was well with- 

out it: And returning the Writ to the Infant and a Stranger 

here, is the ſame as if he had delivered it to a Stranger; 

if we ſuffer this to go unpuniſhed, the Subjects muſt expect 

| but little Juſtice; for the Sheriffs ſhall have it in their Power 

if Appellant to anticipate our Juſtice. And this is not a private Matter, 
be nonſuited but the King is concerned; for tho the Appellants be non- 
procl. ſuited, yet the King ſhall proceed upon it; and if the Ap- 


4 pellee 


— 1 


Term Paſch. 12 W. III 170 


— FRA 


pellee be acquitted before, he muſt plead it, for we cannot take 
Notice of it. And here he was judged in Contempt, by Holt 
& Gould againſt Turton, and fined 200 Marks. Note; In 
this Caſe, the Year having expired, they could not have a 
new Writ of Courſe; and for this they petitioned the Lord 
Keeper for a new Writ; who aſſembled Treby C. J. of the 
Common Pleas, Sir ohn Trevor Maſter of the Rolls, and 

uſtice Pozwell, to adviſe of it; who all agreed, it was diſ- 
cretionary to grant one or no; but agreed it was not pro- 
per to do it. Some, eſpecially Treby, alledging for Reaſon, 
that an Appeal was a revengeful odious Proſecution, and 
therefore deſerved no Incouragement ; on which Occaſion 
Volt, with great Vehemence and Zeal, faid, that he won- 
gered that any Engliſhman ſhould brand an Appeal with 
the Name of an odious Proſecution ; that for his Part he 
look d upon it to be a noble Proſecution, and a true Badge 
of Enzlifh Liberties; and referred to the Statute of Gloce- 
ſter, and the Comment thereupon in 2 Tft. 


Anonymus. 


AT. Nift prius coram Holt, in an Avowry for a Rent- Evidence 
IIA charge deviſed to the Plaintiff, he could not produce In Av for 


5 ; ; T R ON | 
the Will that belonged to the Deviſee of the Lands charged, yy Ben 


who claimed them by the ſame Will 3 but he produced the Regiſter of the 
Ordinary's Regiſter of the Will, and proved former Pay- Will, and for- 


mer Payments, 


ments; and held ſufficient Evidence. Jeood Proof. 
The Will was, I deviſe my Lands in the Pariſhes of A. 
aud B. to J. S. and I deviſe a Rent to J. N. out of my Lands 
in the Pariſh aforeſaid ; and per Holt, good to charge the 
Lands in beth Pariſn es. 5 


Adams verſus Arnold. 


"Reſpaſs for an Aſſault upon the Plaintiff's Wife, and Treſpaſs and 


getting her with Child; and what the Wife declared Setting his 
: Wife with 


in her Labour rejected to be Evidence. And here Holt Child; what 


would not ſuffer the Plaintiff to diſcredit a Witneſs of his the Woman 


own calling, he ſwearing againſt him, on na 


The 
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The Pariſhes of Ovencot and Grindoz. 


- 


only affirm or for the Settling a poor Perſon in the Pariſh of C. and 
3 ue Or. concluded in the Nature of a Special Verdict, iz. If the 
der. Poor of Right belongs to the Pariſb of O. we confirm, ., 
| to the Pariſh of G. we quaſh the Order; but to which, i 
does belong of Right, we ſubmit to the Court of B. R. 
1ſt, It was reſolved, the Seſſions had no Power to male 
Orders for ſettling Poor; but their Buſincſs was only to 
quaſh or confirm Orders, on Appeal to them. 

It was objected, that here no Appeal appearing, the Quar- 
ter-Seſſions were not legally poſſeſſed of the Order, and then 
it could not be removed by Certiorari from the Seſſions hi- 
ther. But Holt; it is proper for the Juſtices, that make the 
original Order, to bring it to the Seffions, that it may be 
entered on Record there; and it were to be wiſhed that 
were practiſed ; as when I receive a Recognizance in my 
Chamber, I ought to bring it into Court: And ſince in like 
Manner, an Order of two Juſtices may well come to the 
Quarter-Seſſions, by the Hands of the Juſtices that made it, 
it may well be removed from thence hither by Certiorari. 
Oh. againſt the firſt Order; It is not enough to ſay, that 
the poor Perſon is likely to become chargeable ; for if he 

brings a Certificate from his former Pariſh, that in Caſe he 

docs become chargeable, they will take him back, he is not 

removeable by the Statute of 9 /. 3. Per Cur: That ought 

to come of the other Side, and cold be a Ground for du 

Ante p. 370. Appeal. And we are bound ex debito Juſtitiæ to confirm 

an Order, if nothing appears why it ſhould be ſet afide ; 

and the Order of Seſſions was quaſhed, and the other con- 
firmed: | | | | 


geſſions can N Order of Seſſions recited an Order of two Juſtices, 


Paramour verſus Johnſon. 


MatterinLaw, M Sſuitip/it upon ſeveral Promiſes ; Plea, that Defendant 
which ayers { A payed ſuch a Sum in Satisfaction of all Promiſes, till 
way be plead. fuch a "Time, which Plaintiff received in Satisfaction; abſquz 


od. generally hoc, that he made any Promiſe ſince. Plaintiff demurs ; tor 
and that Mat- 


ter einen in that the Plea amounted to the General Iſſue. 719/t . It 13 
er given in _— 
Evidence. no true Rule, that where Defendant may plead the Genera 


Ante p. 97: ive, and give the ſpecial Matter in Evidence, he ſhall ge, 
01,121,214. | 


4 plead 


P—_ _— * * * 1 


—— 


n 


le:d ſpecially. Wherever you may plead Matter in Law, 

which avoids the Cauſe of Action, you may plead generally, 

and give that Matter in Evidence; or you may plead it 
ſpecially; and upon all General Iſſues you may give ſpecial 

Matter in Evidence. If you give Colour, you may plead it Ante p. 354- 
ſpecially ; as in Debt for Rent, you may plead NI“ deber; 1 W. 1 
and give Releaſe in Evidence. Jide Byfield's Caſe, 10 Co. Saunder's 
where in Treſpaſs for Goods, the Defendant confeſſes the Cate. 
Taking, but ſays he bought them in Market overt. But it 

is Indulgence to give Accord with Satisfaction in Evidence 

upon No afſumpfit pleaded ; but that has crept in, and now 
is ſettled. But here it appearing the Sums paid were leſs Vide i 1:8. 
than thoſe declared upon, Plaintiff had Judgment; the Court?“ 
holding, if it had been a collateral Satisfaction, the Plea had 

been good. „ 


Per Holt : If a Writ of Execution be taken out with in Ante p. 84. 
the Year, aud the Sheriff make no Return to it, upon en— 3 
tering a Vicecomes uon miſit breve once a Year, you may 
continue it, and not be put to ſue a Sci“ fa 


Dominus Rex verſus Chaloner. 


N Information was againſt him for killing my Lord S.'s on conſeſſing 
A Dog, ſetting forth, that Lord S. was riding in the Vill the Adion, 
of D. in Com Midd', and that his Grayhound being e e 
& ibidem following him, that the Defendant drew his Sword, + 8 Nik. 
and tuuc & ibidem killed the Dog. Not guilty pleaded ; 24, or ſhould 
and at Ni prius the Defendant relitta verificatione con- es cd“ 
feſsd the Action; and the Poftea was, that at Nift prius at 
| ſuch a Day, the Defendant relitta cerificatione confeſſed the 
Action. Holt: You ſhould not have mentioned the Nife prins 
at all, but have entered it as of a Term before; or, ſince 
you have mentioned it, you ſhould have ſhewed that the 
Jury was called, Gc. and then the Defendant relidta, Oc. for 
now you tell us of a NH prius, and ſhew nothing that was 
done there. _ „ 5 

Brotherick excepted, that it did not appear what County the 
Dog was in; for tho' Lord S. is ſaid to be in Middleſex, the 
Dog might be in another County, and the adrurnc & ibidem 
ſhall only go to the Vill, which may extend to more Coun- 

ties than one. Sed per Cur”, It ſhall go to both. 


5 D Aſhmond 


— 
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Aſhmond verſus Ranger. 


Lord cannot Reſpaſs by Leſſee for Years of a Copyholder's Widow 
cutdown Tim- holding in of her Widow's Eſtate according to the 
1 5 2 Cuſtom, againſt the Lord, for cutting and carrying away 
do ſeveral 'Timber-Trces upon the Copyhold Land; and in this 
Caſe ſeveral Queſtions were moved at the Bar. 1/, -Whe. 
ther the Lord could enter upon the Copyholder, and cut 
Trees for his own Uſe. 24Jy, If he could not, in caſe he did 
it, what Remedy the Tenant had againſt him; whether 
'Freſpaſs or Caſe, or both? 3dly, Whether in caſe the Lord 
cannot do it, whether the Tenant may; or in caſe he can- 
not juſtify Cutting, whether by Cutting he forfeits his Eſtate. 
And it was ſaid at the Bar, that a Copyholder might cut for 
neceſſary Repairs, and Eſtovers, and not otherwiſe; there. 
fore the Lord may cut them, or elſe it would follow, that 
here would be a noble Wood, and no Body have Right to 
cut it; and ſo it would be uſeleſs to the Publick, and never 
to be cut in caſe of Copyholder in Fee. But Northey, who 
argued thus, ſaid, if the Lord in that Caſe ſhould cut down 
all the Wood, or ſo much of it, as not to leave ſufficient 
for Repair and Eſtovers, the Tenant's Remedy was by Action 
upon his Caſe, and not by Way of Treſpaſs; as where a Man 
grants Eſtovers out of his Wood, and after cuts all down, or 
ſio much, as not to leave ſufficient Eſtovers, his Remedy is 
i Saund. 322. Caſe, and not Treſpaſs. Mo. 727. Cr. El. 629. And he ſaid, 
it was abſurd to fay that the Lord, who had the Intercſt of 
the Trees, ſhould not have Power to cut them; and Cy. 
in his 13 Rep. Heydon and Smith's Caſe, ſays the Lord 
without any ſpecial Cuſtom may cut the Trees: And he, 
that has the ſpecial Intereſt of a Thing, cannot hinder him 
that has the general Intereſt from uſing it; but if he uſes it 
fo as to deſtroy or impair the ſpecial Intereſt, he has his Ac- 
tion upon his Caſe. And Copyholder for Life cannot open 
a Mine, for 'Tenant for Life at Common Law cannot 
1 3 5 a 
Contra It was argued, that the Copyholder had the ſame 
Intereſt in the Trees, that he had in the Eſtate; and there is 
no Difference between a Copyholder for Life, or in Fee, 
and Tenant for Life, or in Fee, at Common Law, but what 
the Cuſtom does make; and they are not bare Tenants at 
Will, but Tenants at Will ſecundum conſuet, Gc. and while 
they obſerve the Cuſtom, they have as abſolute and as in- 
4 b deſeaſiblo 
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gefeaſible an Eſtate, as any like Tenant at common Law 
has. Wide Litt. 9 77. 2 UH. 4. 12. where the Queſtion was, 
whether the Tenant ſhould recover in Value, and not whe— 


ther the Action lay, for that was taken for granted in re- 


ſpect of the Intereſt he had in Umbrage, Shrouds, &c. Be- 
ſides, the Tenant has the abſolute Ownerſhip of the Land 


according to the Eſtate, and may eonvey and relcaſe his 


Right at Pleaſure; and when he ſurrenders into the Hands 
of the Lord to the Uſe of another, Cœſfuy gue we is in from 
the Surrenderor, and not from the Lord, who is only an 


Inſtrument, and he ſhall plead the Surrender as a Grant 


from the Surrenderor. So if the Right of every Part of 
the Land be in him, he neceſſarily muſt have a Remedy 
for an Injury done to his Right, for the Law cannot ſuffer 


a Right to be without a Remedy; and that a Copyholder 


may cut Trees to repair. 1 Ro. Ab. 508, 1 Sid. 15 2. That 


Copyholder may dig a Mine, which Lord cannot do, if he 
| have not a joint Intereſt with the Copyholder. And if 
the Lord cje&s his Copyhold Tenant, he thall have Treſpaſs 
againſt him for it. 2 Saund. 422. Noy 14. it well lies in 


this Caſe. 13 Co. 67. 2 Protonl. 328. And if he may have 


Cu for Injury done him in the Lord's own Soil, as in the 
Cafe before put of the Eſtovers, ſure he may have Treſpaſs 


for Injury in his own Soil. Jide Fel. 104, 105. 
"then it was added, that however it would be in Caſe 


of a Copyholder, yet it was clearly maintainable here, it be- 


ing Leſlce for Years, who has an Eſtate at common Law; 


aid it was ſaid Copyholder may make a Leaſe for Years 


without any Cuſtom to warrant it. 


lol., C. J. This being by Leſſee for Years, without Diſ- 


pte will not alter the Caſe, becauſe he is Leſſee of a 


Copyholder, and emo poteft plus juris in al traugferre quam 
ipſe habet. Bur as to the main Point, if the Lord cut 


down ſo many Trees, as not to leave ſufficient Eſtovers, Gc. 


_ tie Copyholder thall have Treſpaſs, and the Value of the 


Jes in Damages; but if he leave ſufficient Eſtovers, then 
hc mall have Treſpaſs too, but ſhall only recover ſpecial 
Damages, 97g. for the Loſs of his Umbrage, &c. breaking 
his Ciofe, treading his Graſs, &c. And the Tenant has the 


1 Cro. 377. 


| Time cuſtomary or poſſeſſory Intereſt in the Trees that he 437 


has in the Land; and if the Lord has a Mind to cut Trees, 
bis Bulinets is to compound with the Tenant. 3 Co. 361. 
that Lenant may lop Under-boughs, and cut for Repair, and 


Vide 1 Cro. 
121. 


1 Jo. 244. 


Bote. And 3 Cro. 5. is not Law, as appears by Heiden and 


Snith's Caſe, 13 Co. If Birds build Neſts in the Trees, the 


Eggs 


— 
- = 
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Eggs are the Tenant's, which ſhews he has the Poſſeſſory In- 


tereſt in the Trees, tho' his Eſtate be but for Years. And 

whether the Lord may cut Trees, leaving ſufficient Eſtovers, 

is very gently trod on in Heiden and Smiths Caſe; but no 
Copyholder can commit Waſte without a ſpecial Cuſtom, 
_W but all Copyholders have Eſtovers of common Right. If 4 
Fltovers of Nan grant all his Eſtovers, and cuts down the Wood, or 
Common does any other Act whereby the Grantee loſes the Benefit 
. of the Grant, Caſe will lie. And fo 77. and Go/d;borough, 
| Moor 18, 19. Ei Jud. pro 2 


Carter verſus Palmer. 


3 Ex. mer had given a Note under his Hand in this Form, 
change pay- | v | A, | 
able © Bearer, 1 4 promiſe to pay the Bearer ſo much Money on Demand, 


not Bill of | Plaintiff brings his Action, grounding it upon the Cuſtom 


Exchange, of Merchants, as if it were a Bill of Exchange; and avers 


tho' declares 


on the Cutom. no Conſideration. After Verdict upon Motion in Arreſt of 


Judgment, Holt, C. J. We will take ſuch a Note prima 

Jacie for Evidence of Money lent; and tho they have de- 

clared on the Cuſtom, yet we muſt take care that by ſuch 

2 Drift the Law of England be not changed by making all 

eg Notes Bills of Exchange. But all ſeem'd to agree, if it 
36. acc 

Form had made it negotiable, and by Conſequence he 

would be liable to the Action of Aſſignee in his own Name; 

for if a Man who is no Merchant will draw a Bill of Ex- 


change, he is ſuable upon it, according to the Cuſtom of 
Merchants, for he makes himſelf a Merchant pro tanto. 
Vide 2 Vent. 295, And Inland Bills were not known till 


Trade grew to a great Height; and when they obtained, 
they received the ſame Law with Outlandiſh Bills: And he 


ſaid he remembred that at a Trial upon an Inland Bill be- 
fore Hale, the Defendant's Counſel would put Plaintiff to 


prove the Cuſtom ; but Hale ſaid they had a hopetul Point 
of it, Et adjorn'. 22 e | V 15 1 5 


Duke of Ormond verſus Brierly. 
Bend to pro- DON D was taken by the Bailiff of . conditi 


e oned, that if Obligor, being Plaintiff in Replevin, 
forfeit by get- ſhould proſecute the Suit with Effect, Gc. upon Oyer, 
ng lnjunktion. Defendant pleads that he did declare and projecyts n 

| *** | | | N | 105 


fl. rn ttc are ca TT. O/A 01 2a eo . Co} <a 


e e — wc KK = 


were made payable to him, or Order, the Defendant by that 


as a 


* 


r „ 4 an 
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Action till ſuch a Time, prout patet per Necord' inde; and 

that pending the Suit the Defendant died, whereby it did 

abate by the Act of God. Plaintiff replies, confeſſes the 

Plea ; but ſays further, that the Defendant ſued an Eneliſh 

Bill in the Exchequer, and there obtained an Injunction to 

tay Proceedings; whereby the Suit was delayed, ſo as 
Judgment could not be had till the Defendant's Death; and 

upon Demurrer it was urged for the Plaintiff, that by ob- 

taining the Injunction the Defendant had diſabled himſelf for 

a Time, to proſecute the Suit for a Time; and a temporal 
Diſability of performing a Condition tantamounts to a For- 

feiture. Mo. 400 | 

Cu contra. For he cannot be ſaid not to continue the 2 Cro. 68, 
Suit with Effect till Nonſuit, Retraxit, or ſome other Act, Rn. 
by which here is an End of the Suit; this Bond is in Lieu 

of Pledges, which the Sheriff is bound to find, and take by 

the Statute of V. 2. and if he failed to find Pl-dges ac- Ante p. 325. 
cording to that Statute, he would be liable to the Avow- - 
ant's Damages, to be recovered by Action againſt him; 

and where ſuch Pledges would not be liable, the Obligor 

that is in licu of them would not be liable. Et Fd 
„„ 


Nicols verſus Bride Bridge. 


Man makes a Bond to A. in Truſt for B. J. dies, his Bond in Tru 


Executor receives the Money; it ſhall not be Aſſets, is not Aﬀers. 


Mikes verſus Caly. 


IN Caſe the Plaintiff declared that he was poſſeſſed of a caſe by Ma: 
L Ship ready for a Voyage to America, lying in the Har- ſter of a Ship 
bour of B. and was ready to ſet Sail the firſt fair Wind; sen 
2 | TY s on 
that the Defendant entered upon his Poſſeſſion, and diſtrained board, where. 
the Corn with which the Ship was freighted, whereby he Þy he loft bis 
lon bis | , " e 
oſt his Voyage, to his Damage, Go. | 
Plea was, that the ſaid B. is an ancient Borough for ſe- 
veral hundred Years by ſuch a Name, and atter incorpo- 
rated by Letters Patent by another Name; that Fime out 
of Mind there was an ancient Court in the Borough for Ad- 
miniſtration of Juſtice, (5c. That the Corporation, lime, 
whereof, &c. uſed to repair and maintain the Couit-Houſe 
E 1 py 5 
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at their Charge; and in Conſideration thereof they had 
Time, &c. ſo much a Sack for all Corn that was fold in 
that Borougb, (in the Name of Toll,) by any not Inhabitant 
or free of the Corporation. That the Corn in Plaintiff'; 
Ship was bought by Perſons not Inhabitants, &c. and put on 
board without paying Toll, and a Preſcription for diſtraining 
in caſe of Refuſal was laid; that the Defendant was Bailiff ap- 
pointed by the Town, as their Bailiff, by Writing under their 
common Seal; and upon Demand and Refuſal diſtrained 
the Corn for the Uſe of Corporation. Plea was agreed to 
be bad, chiefly for that it was not laid that it was a Corpo- 


— 
9—— 


— 


ration Time out of Mind. 1 1zft. 114. 


But it was argued, 1ſt, That as it was laid, the Fact was 
a Treſpaſs, and therefore the Plaintiff had miſconceived his 
Action; for general Treſpaſs, and Treſpaſs upon the Cafe, 
are different formed Actions, grounded upon different Species 
of Offences. 4 Ed. 3. 24 2 Rol. Rep. 149. Palmer 47. 


13 H.8. 26. Caſe for a Nuſance for making a Lime-Ki.n, 
without laying it to be upon the Defendant's own Soil, and 
held bad; becauſe, if it were upon Soil of Plaintiff, 'Treſpals 


were the proper Remedy, and not Caſe, tho' a contequen- 
tial Damage, gig. the Loſs of Water-Courſe were laid, 
Latch 65. Caſe was againſt a Servant for taking away 


| Goods for which Toll was due, without paying Tol, 


whereby the Goods were forfeited; and there it was que- 
ſtioned whether that were Caſe or 'Treſpaſs, but held to be 
proper for Caſe, becauſe a Servant who had Authority. 


And it was ſaid that N. B. 94. does not warrant the Opi- 


nions grounded upon it in 4 Co. 94. And he quoted the 
| Caſe of Thornton and Auſtine, Paſch. 5 V. 3. entered 


Vide 2 Cro. 


50, 123. 


ment was arreſted, for that Treſpaſs lay, and not Caſe. 


Paſch. 9 V. 3. Gill v. Darle. Caſe for cutting the Plain- 


tiff's Corn; and Judgment arreſted, for it ſhould have 


been general Treſpaſs; and if every Treſpaſs were turn d to 


_ Caſe, the King would loſe his Fines. 


| It was further urged, that this Action did not lie for the 
Maſter; 1/7, For by the ſame Reaſon it would lie for every 


one of the Mariners, for every of them too have loſt their 


Voyage; and fo it would likewiſe for every of the Owners. 
2aly. It were to maintain an Action for conſequential Da- 
mages, with which a Stranger may diſpenſe: As if I cove- 
nant with 4. to build a Houſe upon his Ground, and F. 
ouſts him; by which I am hindred of performing my Cc- 
| 5 ES venant; 


Hill. 4. Rot. 105. Caſe was brought for entring into Waſte 
and Driving Cattle, whereby they were damaged; and Jude- 


Smt och Ale was nd 


as r 
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venant ; I cannot have Caſe againſt B. becauſe J. by his Re- 
leaſe may make the Hindrance lawful, and fo may the 

Owners do here ; and if any Damage was, the Action ought 

to have been brought by the Owner, and the Maſter have 

his Remedy againſt him. n | 
But per Cur, Plaintiff had Judgment; and per Flt, the 

Maſter of a Ship is in many reſpects ſuable, and may ſue 

in Things concerning the Ship, as well as the Owner: And 

the Defendant might have Title to the Goods by Sale, or 
Conſignment by the Owners, but that ought to have been 

leaded ; and what the Maſter recovers in this Action is to 

the Uſe of the Owners. And the Maſter may bring Action 

againſt any Merchant for Fraight in his own Name; but 
watenns Maſter, he cannot bring 'Frover for the Ship, but 
fe may have Caſe, if by a Seizure of the Ship he be hindred 

of his Voyage, as here; and what is taken from him in Mater may 
relation to the Ship, he ſhall have Caſe or "Preſpaſs for it at have Cate or | 
his Election, with this Difference, that if he bring Treſpaſs bag rb 
he muſt declare upon his Poſſeſſion ; and he ſhall have "ref 
_ pals for a Diſturbance of him in his Office, Et per rotam 
Cur Jud pro Quer. 8 i 8 


 Reignolds verſus Davis. 


\ Arrant of Attorney to confeſs Judgment to a Feme How Judg- 
Y V ſole, who married before Judgment entered; whe- u ohcen 
ther it could now be enter'd, and how was the Queſtion. Warrant of 
It was agreed it could not be cnterd for the Husband, for Attorney by 
= "ak | | . ; rQ = „ *- .Femeſole who 
that was beyond the Authority given. The Courſe is to after marie, 
make Affidavit of the Debt's not being ſatisfied; and now the 5 
Wife could not make ſuch Affidavit, for the Money might 
have been paid to the Husband; nor could the Husband's 
Affidavit ſerve, becauſe it might have been paid to the 
Wife before Marriage; but videtur that Point may be clear- 
ed by a ſeveral Affidavit of cach in his Time. And Jlolt 
ſaid they had better enter it in the Wife's Name as Feme 
ſole; but nothing was done. FLY 


Note; In a Caſe where the Controverſy was between the Settlement of 
Inhabitants of Spittleficlds and Pariſh of Sr. Andrew, it garten it 


| Settlement of 


was ſaid per Cur”, that a Child could not gain a Settlement Child. 

at Nurſe, that a Settlement of Father is ſo for the Child; 

and that Place of Child's Birth is Place of his Settlement, 
Hanck- | 


till contrary appears. 
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Hanckford verſus Mead. 


Miſtake of Judgment for Damages was quod pred A. recuperet, in- 
3 ſtead of præd B. and it was amended on Motion: And 
Damages a- Cold, J. quoted a Caſe of Cradock and Milli, where the like 
7 Fault was amended on his Motion after twenty Years Time; 
327. and that the Caſe in tile - was then denied to be 


1 Vent. 217. Law, 


Per Cur'. An Act of Parliament's Reciting J. S. to be 


Heir, does not make him fo. 


Per Cur': We may adjourn a Trial at Bar without Con: 
ſent of Parties. 


Stanhop verſus Pemperton. = 


Damagesſe- FA 7 RIT of Error of a Judgment in Common Pleas, 
rom 5 where the Judgment was by Default, and Damages 


quify. ſeparated by Writ of Enquiry. Per Holt: If there be two 
1 Plaintiffs, in many Caſes there may be Judgment for cnc 
Party, and Non Prof entred for the other; and the Judg— 
ment upon the Now Prof” is quod eat inde fine Die; but 
where the Non Prof is only for Part of the Thing de- 
manded, it amounts to a Releaſe only for ſo much. And 
he ſaid an Attorney might undertake for his Client, but not 


relcaſe his Cauſe of Action. 
Covenant to Covenant was to build a Houſe upon Land demiſed, be- 
_ 2 fore ſuch a Day, and to keep it in Repair, it was for Lef- 
bind Afignee, ſee and his Aſſigns; and after the Day Covenant was brought 
une named, againſt Aſſignee for not repairing. Defendant pleads the 
being for a "Hi : FRY ; | 
new Thing, Houſe was not built before the Day; and upon general. De- 
murrer, Jud pro O. It was agreed this would not have 
bound Aſſignee, being for a new Thing, without expretly 
naming him. 24%, That the Plea was a Negative Preg- 


nant. 
Certirari lf Certiorari goes to remove a Record, the Judge be. 
ſtays Proceed- Jow is not in Contempt for proceeding on the Record till 
ing from | 


Teſte, but the Service of the Writ ; but all Preceedings upon it after the 


Contemptonly (Certiorari teſted are void. Per C. 
from Service. S's 5 | | Pay- 


„ „„ „ was 


„ 
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Payment to Sheriff upon a Capias ad Satisfaciendnum is e 
not good to diſcharge the Plaintiff's Debt; and fo adjudged Pc” ag 
and ſettled in the Sheriff of J//iltſhire's Caſe. Per Cur. hot good. 

b Ante p. 230. 

Once a Poſtea is brought into Court, tho' the Plaintiff take 
it out again, yet it remains in Poſſeſſion of the Court, and 
the Officer of the Court may command the Plaintiff to 
bring it in; and the Defendant may give the Plaintiff Notice 
to bring in a Poſtea in order to move in Arrcit of Judg- 
ment. | . | 


After Exception againſt Bail they muſt juſtify themſelves, eee 
or Plaintiff muſt withdraw his Exception, before he can pro- be juttificd be- 
ceed to Trial, fo as to charge them. Per Cur, OO. 

BY : to Trial. 


Hliard verſus Cox. 


Shuimpſit by Adminiſtrator: Plea in Bar, that Inteſtate - ap hn 
died at ſuch a Place in another Dioceſe than that from ge 2 


— 


woole Ordinary the Adminiſtration was committed to Plaintiff, cetes dies in 


and was Inhabitant there at the Time of his Death; upon due, that in- 


titles the Or- 


Demurrer, 7ud' pro D. F or if a Man has two Houſes dinary of it to 
in divers Dioceſes, his dying in one of them without %a grant Admi- 


tay in the other, inti les the Ordinary of that Dioceſe to 1 


Adminiſtration; otherwiſe if he were on a Journey, and 10 boneNorabilia. 
died. | | 85 8 Co a, 


Crow verſus Brown. 


1 Surious Contract was pleaded in Bar of Debt upon a Uſurious Con- 
hond, but not ſaid that Defendant was indebted to 3 
Plan tiff at Time of Bond given, or that there was an Agrec- Debt on 2 

ment to lend Money upon the uſurious Contract; and for Bend. 


that Jud uiſi pro Cher. 


Per Holt at Niſi prins: J have known it ruled, that a Legutes ad- 
Legatce ſhould not be“ a Witneſs to prove Aﬀets in the Hands qr infthe 
of Executor in Debt by a Creditor ; and it has been an old Handsof Exe- 
Exception, but I ſee not the Reaſon of it, for he {wears to S] 0 # 
lefſen the Aifets, and one Creditor may be a Witneſs to Creditor. 


ove Aﬀlcts in an Action by another Creditor. And the Le- 


74tce Was worn. 33 
5 F Doctor 


different Dio- 
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Salk. 144, 


200, 203, 


396. 


Phyſician in 
London fin'd 
and impriſon- 
ed pro mala 


e 


Doctor Grenville verſus College of Phyſicians. 
N Treſpaſs the Plaintiff declared, That J. S. Ge. did a: 


ſuch a Place, ec. aſſault, beat and wound him, and im. 


priſoned him for ſeven Days. To which there was this 
ſpecial Plea, 1/7, As to the Ji et Armis, and Wounding 
Not guilty. As to Reſiduum Tranſgreſionm, they plended 


praxi, by Con- the Charter of Incorporation of 10 77.8. and the Act of 


ſent of the 
College of 
Phyſicians, 


Parliament of the fourteenth Year of the ſame King, con- 


firming the ſaid Letters Patent, by which the Phyſicians or 


London were created a Body Politick and College, and to 


have four Cenſors to examine Phyſick within London and 


ſeven Miles round it; and that thoſe Cenſors ſhould be four 
in Number, to be choſen by them yearly to have Cenſure 
and Examination of Drugs and Practiſers of Phyſick within 
the Diſtrict aforeſaid, and Power to puniſh, as Charter di— 
rects at large. Then they further plead the Statute of P. 


and M. by which all Gaolers are commanded to receive 
into their Cuſtody all Priſoners committed by them; that 


the Plaintiff was a Practiſer of Phyſick in London, and on 


ſuch a Day and Year of the King did take upon himſelf to 


cure the Wife of A. for forty Shillings to him in Hand paid; 


to be cxamined by them ſuch a Day; that he did appear, 


that he did adminiſter ſuch unwholſome and noxious Pills 


to her, that ſhe became incurable, and fo in manifeſt Dan- 
ger of her Life, occaſioned by ſuch his Phyſick; that the 


four Perſons in the Declaration were duly choſen Conſors; 


that Complaint was made to them by 4. the Husband for 


the ſaid Offence. And he was ſummon'd to appear, Ge. 


and that they proceeded to examine him; and upon the 


'Teſtimony of ſeveral Witneſſes, and hearing what he could 


and Impriſonment for twelve Weeks without Bail or Main- 


ſay for himſelf, they the ſaid Cenſors judg'd him guilty of 
the ſaid ii] Practice, and impoſed a fine of 20 J. upon him, 


priſe, unleſs ſooner releaſed by the Maſter and Pre- 


1ident of the College of Phyſicians: That they four did, by 
a Precept in Writing under their Hands and Seals, com- 


to the Keeper of the Gaol of Newgate ; by Force of which 


mand 7. S. the other Defendant, to take and deliver him 


Warrant he the ſaid J. S. did fo, and that the Keeper kept 
him in Gaol for the Time in the Declaration. 
Repl. That the Plaintiff is a Phyſician, and was fo at the 
Time of the ſuppoſed Offence committed ; and ee 
. 2 . that 
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that there is no ſuch Charter, and that he is not an unskilful 
Phyfictan, and that no Complaint was made by the Husband, 
and no Judgment by the Cenſors, for Plea ſaith, that de 
Ininr” fra propria he made the Aſſault, &c. abſore hoc, 
that he did it by Virtue of the ſaid Warrant. And, upon 
Demurrer, per Jlolt, Turtor and Gould, after many Argu- 
ments, and great Conſideration, Jad pro Defedente : And 
Holt delivered their Opinion thus: 14 
Tho' much has been ſaid to maintain the Replication, 
yet there is no Colour for it. It was objected, there was a 
good Traverie of the Warrant, but that cannot be, for there 
was a Warrant granted and pl-aded, and that the Plaintiff 
was taken by Virtue of it; and he denies his being taken 
by Virtue of it, but docs not traverſe the being of a War- 
rant, for that had been a good Traverſe, Suppoſe one has If one his a 


a legal and an illegal Warrant, and arreſts by Virtue of the tel and l- 


| | 2 . | | legal War- 
illegal Warrant, yet he may juſtify by Virtue of the legal "45 ied af. 


one; for it is not what he declares, but the Authority ret by the 
which he has is his Juſtification. I ſuppoſe the Plaintiff * 
means by this Replication, that the Defendant arreſted him the legal one. 
by Virtue of fome other Authority, and not by this Warrant 

that is pleaded; but then his Way had been to induce his 

Traverſe by ſhewing that other Authonity, and then to 

_ traverſe, not as here, ab/que hoc, that it was by Virtue of 

the Warrant pleaded ; but to ſay that the Defendant did 

arreſt him by Virtue ok the other Authority, aH hoc, 

that he had the Warrant pleaded at the Time of the Ar- 

reſt : So inſtead of traverſing the Pirru' warrant, he ſhould. 

have pleaded the Being of the Warrant at that Time. 34 

Ed. 1. Fitz, 4ovowry 332. 3 Co. 26. If one diſtrains for an 
unjuſtifiable Cauſe, yet when he comes to avow he need 

not inſiſt on the Cauſe for which he had diſtrained, 

but may juſtify for any lawful Cauſe, as for Rent Ar- 

rear, tho' he diſtrained for ſome other Cauſe; and the 

Cauſe, for which the Diſtreſs in Truth was, is not traverſ- 

able, but Rzens arricre is the proper Plea, CE 


Second Point was whether the Defendants have ſufficiently College “ 


titled themſelves to a Jurifdiftion to condemn the Plain- Phyſicians 


. W FFC have juriſdie- 
tiff; and this were a moſt material Objection if true; but tion over he 


it is molt apparent they have done it by ſetting forth their Fern ot a 
* e 1 2 Phyſician ag. 
Charter, confirm'd by Act of Parliament; by which they p,aaitr. 
have a Juriſdiction over his Perſon as Practiſer of Phyſick, 
eſpecially if he practiſes ill. 2dly, They have Jurisdiction 
over his Practice. 3d/y, The Fact which they puniſh is 
within the Limits of their Juriſdiction, /s. in London, and 

. | their 
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their Juriſdiction extends ſeven Miles round; and this Jy. 
riſdiction is to be exerciſed by thoſe that are Cenſor ot 
the College; which they arc ſhewed to be. 
Obj. z. It is apparent this Charge of Male Adminiſtration 
of Phyſick is traverſable ; and therefore ought to be {up 
ciently alledged, as Iſſue might be taken upon it; and fo 
this is quoted Dr. Bonham Caſe; for if it be not traverſah]c 
Nala praris is the Party committed would be without Remedy, for Writ 
not traver- of Error lies not. But to this we anſwer, 1, That notwit|- 
_ ſtanding the Opinion in Dr. Bonham's Caſe, the Matter i, 
not traverſable. 2d/y, That if it were traverſable, Iſſue might 
be taken upon it here. 3dly, If the Plea were defective in 
that, yet it would not intitle the Plaintiff to his Action. 
Where Power /t, The Fact is not traverſable; and that appears from the 
is given to Nature of this Authority; for it is an abſolute Power given 
_ — _ to them to hear and determine ſuch Offences; and thence it 
Matter is not docs neceſſarily follow, that the Matter is not traverſable; 
traverſable. and he ſhall never arraign their Judgment, but is finally ccn- 
Where Per- victed and concluded by it; and ſuch, as are by Law made 
Tor "ug _ Judges of another, ſhall not be criminally accuſed, or liable 
not be crimi- to Action of Party for what they do as Judges. 43 Ed. 3. 9. 
| nally accuſed, g Ed. 4. 3. 12 Co. 26. Now, that they have ſuch a judicial 
or ae. Power by their Charter is plain; for they are to examine 
all Male Adminiſtration of Phyſick, and to give Judgment 
| thereupon; and what is that but to hear and determine, 
But ſome indeed have Power to impriſon by Law, who do 
not do it by Way of Puniſhment, but by Way of Preven- 
Conſtable may tion; as a Conſtable may commit one to prevent a Fray; 
impriſon by and therefore, becauſe he does it not as Judge, if he does it 
e afy, malitioſe Action will lic againſt him for it; and there are o- 
but therein ther miniſterial Commitments, as by Juſtices of Peace, Com- 
coes not a miititoners of Bankrupt, Cc. for which Action may lie. Put 
e 24: in this Caſe the Cenſors have Power to examine them for 
may lie. ill Practice, and to convict and puniſh them for the ſame by 
. Fine and Impriſonment; and this makes them Judges oft 
Vide Sav. 83. Record; for whenever there is a Power de 72020 erected by 
> S“ Parliament to convict, and fine and impriſon, either of thoſe 
there is Power tWO make it a Court of Record. 8 Co. 38. Lect can fine, 
to impriſm but not impriſon. 8 Co. 61. Nulla Cur', que Kecordim non 
2 Re. habet, poteſt finem imponere, nec aliquem carceri mandate, 
cord. _ quia 1 ſpettant tantummodo ad curias de Recordo ; there- 
tore theſe Cenſors, having a Power to fine and impriſon, 
of Neceſſity are Judges of Record, and their Court is a 
Court of Record. 10 Co. 103. Diſcourſe upon the Statute 
of Veſtm. 2. c. 11. concerning Auditors to Account; Ft 
- BE i | | „ 
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fore that Statute, if one had accounted before Auditors, 
and were found in Arrear, and Debt were brought for the 
Arrears, the Defendant might have waged his Law, but he 
cannot ſince the Statute; and why? There are no Words 
in the Statute to take away the Wager of Law, fave only, 
that if the Party be found in Arrear before Auditors, they 
Mall commit him; but the Reaſon is, that by giving the 
Auditors Power to commit by the Statute, by neceſſary 
Conſequence the Auditors are made Judges of Record ; and 
therefore there ſhall be no Wager of Law againſt their Pro- 
ceedings. And if ſuch a Power makes them Judges of Re— 
cord in that Caſe, why not in ours? 2 7z/. 280. Auditors 
to Account are allowed to be Judges of Record; and this 
ſure is an Authority in Point for us. | 

Then if the Cenſors in this Caſe are Judges of Record, 
the Conſequence is very ſtrong, that no Act of theirs, which 
they do as Judges, is traverſable; and no Averment recej- 
vable, that a Judge of Record has acted againſt his Duty. 
47 Ed. z. 59. 1 H. 6. 4. 7 H. 6. 13, 85. 12 Co. 22. 27 Ap. 
pl, 18. A Judge of Oyer and "Perminer was indicted, for 
that he being a Judge, and one being indicted before him 
for Treſpaſs, he made up the Record to be for Felony ; and 
adjudged the Indictment did not lie, and it was quaſhed ; 


Since by Sta- 
tute Auditors 
can fine, are 
Judges of Re- 
cord, and 
therefore Wa- 
ger of Law 
will not lie. 


Againſt the 
Act of judges 
of Record, no 
Avermenttha: 
they have ac- 
ted apainit 
their Duty. 


and that it ſhould never be averrcd but that it was for Fer 


lony; nor could a Judge be ſuppoſed guilty of ſuch an Offence. 
And as to my Lord Coke's Saying in Doctor PYonhban's 
Caſe, we ſay it was but obiter, and not pertinent to the 
Caſe; for there the Commitment was for Practifing with- 
out Licence, and not upon the Clanſe now in Queſtion ; and 


there they ought to have ſued in the Courts of I/eftninſter- 


Hall, and not commit him; and ſo what my Lord Cute 
ſays is no judicial Opinion: Betides, he ſeems to have becn 
under ſome 'I'ranſport, becauſe Doctor Bonham was a Gra- 


duate of Cambridge, his own Mother Univerſity. And he 


himſelf after, in the ſame Caſe, does ſay, that if the Cen- 
ſors do convict a Man for ſuch Offence, they ought to make 
a Record of it; and that they cannot do, unleſs they are 


Judges of Record ; and then we fay their Proceedings are Perſons are 


untraverſable, and they unpuniſhable for what they do IPs Sowa ö 


Judges. 4 = 
Obj. 4. Ay, but there is another Reaſon why this muſt 
de traverſable, becaufe the Party has no other Remedy; 
for he cannot have a Writ of Error. = 
/t, We anſwer, The Party is not without Remedy, and 
that as good as a Writ of Error. 2d/y, Suppoſe he had no 
5 JE. 


do as Judges, 


Remed 53 
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Remedy; yet that would be no Reaſon why he ſhould of 
Neceſſity have Leave to 'Traverſe. And as to the firſk, 
Error will not I agree, a Writ of Error docs not lie; becauſe it is a new 
= A Jarif. Way of Proceeding unknown to the Common Law, and 
diction, an- not according to its Rules. For they need not proceed Pur- 


known to ſuant to the Methods of Law, nor necd they Indictment 


* or Jury; nor in their Judgments ſay, ideo conſideratum eſt; 
but may ſay, they judge him guilty, and that he ought to 
pay ſo much Money, Gc. And it is like the Caſe of Con— 
victions by Juſtices of Peace; and in both Caſes I hold, the 

but may have Party has a good Remedy by Certiorari; and that is a Con- 

e ſequence neceſſary on all ſuch particular Juriſdictions, that 

p. 146. the Record of their Procceding may be brought up hither, 

7 that this Court may examine whether they have kept them- 

ſelves within their Juriſdiction. 3 Cr. 489. Long's Caſe ; He 

was found guilty of Felony, and burnt in the Hand; and 
held Writ of Error could not lie, becauſe no Judgment of 

Attainder, but that it might be removed by Certiorari; 


and fo it was; and, for Faults in the Conviction, quaſhed, 


and the Party reſtored to his Goods and Chattels. 


We do take it, that where a Court in its Nature is a 


Court of Record, a Certiorari will lie to it, by Reaſon of 
the great Superiority of this Court; which may command 
them to ſend their Proceedings before them up hither, 
that it may be ſeen whether they confine themſelves to their 
Juriſdiction ; which if they exceed, this Court may correct 
them ; and how comes it to be granted upon Convictions 
by Juſtices of Peace, or Orders of Commiſſioners of Sewers? 


remember formerly the Commiſſioners of Sewers were ad- 


viſed by Counſel not to obey Certiorari's, but they were all 


i Vent G. laid by the Heels for following ſuch Advice, and obliged to 
| rders of deW-· 


| Ling' 1-1 | . ; , „i ee. 
er bte Obtain the King's Pardon for the Offence, And Mr. Callice, 


into B. R. upon his Reading upon the Statute, holds, that their Orders 
Poſtea Trin. are removeable hither by Certiorari. Indeed we are ſo cau- 
. tious often to deny it, leſt in the mean Time the Country 
». Inhabitants ſhould be oveflown: But the general Reaſon of the Law is, 
de Glamorga- that wherever a Juriſdiction is ſet up by Act of Parliament 


| Hire. . * E - . 0 a 
to make Convictions. Oc. Certiorari will lic to remove them; 


as in caſe of forcible Entries. And the Court is to examine, 


as far as appears on Record, that they have not exceeded their 


Authority ; and if they have not, or not purſued the Act, 
to quaſh the Procceding. | i 


2413, Suppoſe there were no Remedy, it would not follow | 


from thence that theſe Proceedings are traverſable, be- 
_ cauſe the Act has given them a Power, and has given the 


» Com =? 


Le! 


Paity 
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Party no Remedy; for the not giving an Appeal from them, 
or the Making their Judgments irreverſable, ſhall not alter 
the Nature of a Court of Record. And if the Statute gives 
them too great a Power, who can help it? That there lies 
no Appeal is a Strengthenin g rather than a Weakening of their 
Authority. And this appears by many Authorities; as if a 
Verdict be given by a Jury in a Criminal Cauſe, or if in 
ſuch a Caſe the Judge miſdirects the Jury, or tells them 
the Law is otherwiſe than it is; as that Killing a Man in his 
own Defence is Murder, and the Jury ſhould find it fo, there 
15 no Remedy, | 
There has been an old Star-Chamber Law, that a Jury 
might in ſuch Caſe be attainted; wide 12 Co. —. and a 
Judge has been brougit into the Star-Chamber for making 
1 falſe Return; but adjudged it could not be. Hd here- 
| tofore a Jury has been fined for giving a Verdict Againſt E- 
vidence. 2 Leon. 233. Nop 48. Pelv. 23. Mo. 1. But fee 
Vangh. 135. Buſhclf's Caſe; where it was hd by all the te] Beg 
Judges of Eugland, except one, that a Jury could not be yedia ay 
tined for giving a Verdict againſt Evidence, becauſe they are gainſt Evi 
Judges of the Fact; and therefore by the ſame Reaſon the pron 
Defendants here, being Judges of the Matter, thall not be 
liable to Action for their Judicial Act. 3 Cy. 309. In a Civil 
Action, the Judge directs the Jury that the Law is other- 
wiſe than it is; and they find according to Directions, „et 
Attaint lies not: Yet there the Parties were without Remedy ; Vide 3 Inſt. 
therefore it would not follow in our Caſe, becauſe there is 63. I Eecle- 
no other Remedy, therefore the Matter is traverſable ; and ical Com- 
l 2 ) . _ wiſhoner com- 
that cither in Civil or Criminal Matter. And tho' the Plain- mit a Man a- 
tiffs have no Jury here, yet that makes no Alteration ; for gainſt Law, 
if they have Power to convict, fine and impriſon by the Sta- eg wile 
- tute, they are Judges of the Matter. 7 II. 6. 13. there is a 5 F 
Diverlity between a Fine and an Amerciament ; if Fine be Fine and A. 
. 6 | | 6 2 merciament 
impoſed, it is not traverſable, but Amerciament is; no Ac- qgigerens. 
tion will lie againſt a Bailiff for awarding a Proceſs upon a 
Preſentment; what then remains in this Caſe 2 For if, as 
long as a Verdict of a Jury ſtands, it cannot be traverſed ; 
why when the ſame Authority which the Jury had is veſted 
in a Judge by Act of Parliament, why, I ſay, ſhall it be 
traverſable; and can any Man give a Reaſon of a Diver- 
lity between the Caſes. For if the Parliament has given 
the Cenſors the Power of a Jury, they muſt give the Con- 
ſequences of that Power. And the Caſe of Hammond and 
 Howel, in this Court, 29 Ca. 2. is as full as can be in Point; 
an Indictment was found againſt ſome Perſons for going to 
| | Conven- 
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Conventicles, and the Jury would not find them guilty upon 
Evidence; whereupon they were fined and committed; and 
upon a Habeas Corpus to the Common Pleas, it was reſol. 
ved the Jury could not be fined for not going According 
Addion to Evidence, and they were diſcharged. And then they 
ans oo jette brought an Action of falſe Impriſonment againſt Flows:ll 
of Oyer and Who pleaded, that he was a Judge of Oyer and Terminer 
Terminer, Oc. and held no Action would lie, becauſe it did appear he 

would not lie. LO a ä : . 8 
was a Judge of Record; tho it was plain, by the Opinion 
| of the Court of Common Pleas, he could not fine them 
Poſtea Trin. by Law; yet for this very Reaſon Judgment was given for 
izW.3. the Defendant; and where is the Diverfity between that 

Rook v. She- | — : 1 | 
if of dale Caſe and ours? They were both Judges of Record, both had 
Surge, Power to fine and commit; and fthall the one be puniſhed 
and not the other, tho' they act againſt Law? And as ! 
have ſaid before, the Cenſors have Power over the Plaintiffs 
Perfon, and why ſhall not Judges, created by Act of Par— 
liament, have. the ſame Protection as any other Judges 
whatſoever. I might have enlarged much more upon this 
Head, but fear I have been too long already; and perhaps 
1 may be ſorry to have Occaſion to fay fo much, for ſome 
may abuſe it. i Xe 5 

Action againſt Obj. 5. Hard. 480. Treſpaſs was brought againſt the Com- 
Commiffoners miſſioners of Exciſe, who convicted one for not paying Du- 

of Exciſe, for | 3 | | | | . 
making one ties for Strong Waters; and the Jury found, that the Liquor 
pay Duty for was Low Waters from which the Spirits were extracted, and 
m— e it was held the Action did lie; and what was the Reaſon > 
Was not, laid, Becauſ: they exceeded their Duty; for their Authority only 
becauſe ex extended to take Exciſe of exciſable Liquors; but here the 
_ mer College have a Juriſdiction over the Perſon. And in caſe 
Poſtea Trin. a Juſtice of Peace convicts one for having a Baſtard Child; 
12 B „ if fo be the Child be a Baſtard, he is concluded, but if it 
Inhabitants V be not, it is not his calling him one will make him fo ; and 
Glamorgan- therefore the Party is not without Remedy, for all was 
cd coram non Fudice; fo it is not the Commiſſioners of Ex- 
ciſc's calling Low Waters Spirits, will make them fo: And 
this is the Reaſon of that Judgment; for if it were admit- 
ted that they had Juriſdiction, there would be no Remedy. 
2dly, And ſuppoſe it were traverſable, it is certainly e- 
nough alledged here, ſo that Iſſue may be taken upon it; 
for it is ſaid, he took upon himlelf to adminiſter Phyſick to 
the Woman, and he gave her very hurtful and unwholſome 
2 whereby ſhe became worſe and worſe, and incu- 
FFS Oy | ————— 


— Z | . 
bj. 1. It does not appear what Sort of Phyſick it was. 

And what then ? If they had mentioned it, would we be any 

Thing the wiſer for it à for we muſt try it at laſt by a 

ury, and take the Opinion of Phyſicians in it; and if Ac- 

tion be brought againſt a Phyſician, or againſt a Surgeon, it 

will be enough to ſay, that he unskilfully and inartificially 

did apply his Cure; and the reſt may come in Evidence. 
Obi. 2. Not ſaid what Diſeaſe ſhe had. Suppoſe ſhe had 

none at all, that would make the Matter worſe. | 
bj. 3. It does not appear the Witneſſes were ſworn. I Per Hott: It 

to be ſworn; and it ſeems to me, they may tender an Oath, OR. 

as a neceſſary Conſequence of their Judicial Power; but 1 ſequence of 

will give no poſitive Opinion. 240, Suppoſe they could ad- their Juridic- 

miniſter an Oath, and will not do it, or «ice er, it would 8 

only make their Proceedings erroneous, and then ought not 

to be arraigned for it. : 

And tho the Plaintift be not one of the College, yet, if Tho praci 

ect himſelf to the Law, as well as any other. Et Jud pro Packing 


T) ef, makes him 
liable. 


Dominus Rex verſus Somerton. 
AN Order of Adjudication of the reputed Father of a order of fa- 


appear that one of them was of the Oyorue. 2dly, Nor that egg 
the Examination was by them both; and either held fatal; n 
but becauſe the Defendant was not preſent in Court, as he 


ought to be, it was only quaſhed, if. 


Fac, reciting a Judgment in the King's Time, when in Truth 2 Sire fac. 
it was a Judgment of the Time of King and Queen, and fo © P. 351. 
no Judgment to warrant Sci far, and Money levied by 
Virtue of this Judgment. Per Curiam : In Strictneſs the 
Defendant ought to be put to his Audita querela; but we 
do often give Relief upon Motion; and the Judgment on 
$i fa" was ſet aſide, and Reſtitution awarded, 
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mall anſwer, 1/7, It may be a Queſtion, whether they ought ſeems Cenlors | | 
he practiſe Phyſick within their Juriſdiction, he ought to ſub- aner be not 


Baſtard was ruled bad for two Faults. 1ſt, It did not ſtices, one not 


Judgment was upon the Return of two Nihils to a Sc Judgment o 
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verſus Cutts. 


Clerk of Cor- Trial at Bar was to be concerning the Right of Mem- 
CIS ahead A bers of a Corporation ; and it was moved on one Side, 
with the that the Town-Clerk ſhould attend with the Corporation- 
Charter. Charter. Per Cur: Of Right you are not intitled to that, 
11 . i becauſe you may have a Copy of it at the Rolls; but it 
Lacy c. Ky- being meerly to try the Right, it was thought hard to put 
naſton. them to the Charge; and the Clerk was ordered to attend 

at the Charge of them that made the Motion. If Tenant 

claim by Copy, the Lord on Motion is only ordered to let 

him have Sight of the Court-Rolls, but not to bring them 


into Court. Per Cur. 


7 Freeman verſus Bluet. 


Salk. 400 4 Reſpaſs for entring into Plaintiff's Houſe, and taking 
Ora J away ſuch and ſuch his Goods, Defendant Pleads, 


Court cannot That London is an ancient City, Gc. and that Time out of 
Juſtify _ Mind there was a Court of Record there tent coram alter- 
Proceſs with- ut ro Of the Sheriffs, which had a Juriſdiction of all Treſ— 
out ſhewing a paſſes, Replevins, Oc. ariſing within the City; that before 
e e the Time mentioned in Declaration, viz. ſuch a Day, Ge. 
of thoſe who pou | 5 | | ) 
act underhim. H. came to the ſaid Court, &5c. and there before the She- 
rift levied a Plaint in a Plea of taking and detaining Goods, 
againſt Plaintiff, and found Sccurity to proſecute it, and re- 
deliver the Goods, if Judgment ſhould go againſt him; that 


ſuperinde the Sheriff ad tunc et ibidem did iſſue a Precept 
to the Defendant, one of the Serjeants at Mace to the ſaid 


Court, commanding him to replevy the ſaid Goods, and 
make a Return to the ſaid Precept; that he accordingly 


did replevy them, Cc. and delivered them to 4. quz eſt 


eadem tranſgrefſ”, &c. To which Plea the Plaintiff demurrs. 


And for the Demurrer it was argued the Plea was 


naught, for Want of a Return according to the Command 
of the Precept; for whoever juſtifies by a Writ or Precept, 
muſt ſhew his Compliance with all it commands, without 
which he cannot take Advantage of it. 20 H. J. 13. If Ot- 


ficer take Goods of an outlaw'd Perſon, and make no Re- 
turn, the Party upon Reverſal of the Outlawry ſhall have 


_ Treſpaſs againſt him for his Goods; 21 U. 7. 22. for he was 


to have done two Things, one for the Advantage of Plain- 


I tiff, 
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tiff, and the other for that of Defendant; and he ſhall not 
juſtify the 0n% without the other. And here the Plaintiff 
ought to have the Advantage of the Return, which the 
Defendant deprives him of by making none. It is true 
in an Eſcape the Defendant ſhall not take Advantage of the 
Want of a Return, becauſe his own Wrong. And one that 
acts under the Officer in this Cafe ſhall juſtify without a 
Return, becauſe it was not in his Power to make one; but 
here it is the Ofhcer himſelf, who could, and ought to make 
a Return, that would juſtify without it: And an Eſcape 
would lic againſt this Serjeant upon Execution of a Proceſs 
of that Court; but if it were upon the Exccution of a La- 
zitat, or other Proceſs out of the Courts of Meſtiniuſter, it 
would not lie againſt him, but againſt the Sheriff. 1 Ro. 
Ab. 806. = . 
Then there is no ſuch Court as they have ſet forth, for 
they ſay it is a Court held coraim alterntro of the Sheriffs; 
and the Truth is, they have two diſtinct Courts, and one 
of them cannot act in the Court of the other; but as to 
the Courts of J/eftminFer they both make but one Officer. 
Trin. 2 V. & Al. Eſcape lay againſt them both for an Vide ante 
Eſcape out of the Counter, of which they both make but“ 
one Keeper. And their being Judges does not hinder their 
being Keeper too; as the Mayors of many Corporations ate 
)) 
Dee contra : Serjcant is but an Under- Officer, and ſuch 
is not liable to Action for what he does by Warrant of a 
Court. 11 H. 4. 58. Debt was upon a Judgment, and 
pleaded that the Plaintiff ſued out a H. fa. upon that 
Judgment, and the Money was levied by Virtue thereof, 
and paid to Plaintiff; and there it was ſaid at the Bar, that 
it was no Plea, without ſhewing a Return, becauſe the. 
Judgment being Matter of Record ought not to be avoid- 
ed but by Matter of as high a Nature; but Court gave no 
Opinion. Vide 4 Fd. 3. 8. That Sheriff is not excuſable by 
Virtue of a H. Fa. without a Return, for that commands 
bim to have the Money in Court; but he may juſtify by 
Virtue of an Flegit without a Return: Oyod Holt urgawit. 
The Party has no Injury done him for Want of a Re- 
turn; for if the Plaintiff in the Replevin diſcontinues, he 
has his Goods again: And for Precedents of Juſtification in 
Replevin without a Return, he cited the Old Ext. 136, 159, 
163. Raſt. 688. 669, Ch. Ent. 333. and he put this Di- 
verſity, that where the Command of the Writ is to deliver 
to the Party that ſues it, there needs no Return; otherwiſe 
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where it is to have it in Court; and the Sheriff without ; 
Penditioni exponas may ſell upon a Fi. fa. RY 
Holt : Till Proceſs return d, the Eſcape of a Priſoner in 
that Court would lie againſt the Serjeant, but after Return 
it lies againſt the Sheriff. And as to the Objection, that 
Court is laid to be held coram alterutro, that may be well, 
and taken ſeverally, and I believe originally they were one 
joint Court, but ſeverd by Partitton, and the Huſtings in 
Truth is the County Court of the City; and wherever the 
Sheriff juſtifies by Virtue of a mean Proceſs, he ought to 
 ſhew a Return. There is a Diverſity in the Caſe of H. -, 
before put; when the Sheriff is by the Writ commanded to 
have the Party in Court, there he ought to make a Re- 
turn, but he need not do it in Judicial Proceſs, for then he 
is only to keep him till he makes Satisfaction 
And per totam Cur in Hill. Term following: The Plea 
is clearly bad, for Want of ſhewing a Return, for the Pre- 
cept is returnable, and commands a Return; and in all Ca- 
pias's ad Reſpondend, or other mean Proceſs to Sheriff, 
if Treſpaſs or falſe Impriſonment be brought againſt him for 
exccuting them, he cannot juſtify without ſhewing a Re— 
+ Cro, 446, turn; and the Diverſity is between the immediate Officer of WM 
4% a Court to whom the Writ or Mandate js directed, and one 
55 37% that acts under him; for if he be no Officer of the Court, WW 
Immediate but acts under him, he may juſtify without ſhewing a Re- | | : 
Officer f turn; otherwiſe of Sheriff or other immediate Officer ; for 1 
ele he, that has not ſhewed to the Court that he has done his 
Proceſs, with- Duty in what the Proceſs of the Court required him, ſhall { 
on OS N not be juſtified by the Proceſs. Y/ide 38 H. 6. — and mary W 
of one who Other Books. And the Caſe of Replevin is much ſtronger, W {| 
ds under for where a Plaint is levied in Replevin, there is a Precept W *( 
mn. made thereupon to replevy the Goods; and if they be re WW 7 
plevied, what ſhall the Defendant do if there be not a R- WW ! 
turn? It is true he has a Day on the Roll to appear, and WM 
perhaps demand the Plaintiff; yet if he do not appear on the WW 
Return of the Precept, whether the Replevin be good or 8 
not, the Court cannot know what Judgment or Proceſs to f 
award; whereas if Return be made, and a Particular of the MW 
3 Goods given, and the Defendant comes and makes Title, nge WM © 
Poſtea Mich. ſhall demand the Plaintiff, and have Judgment de returno haben. b 
was do; but if the Replevin be adjudged good, the Plaintiff hal! . h 


Moorw. Wats. 


| have Judgment and Coſts; or if the Return be an Elongat, tu W K 
Court ſhall award a J/ithernam; or if the Party be nor WW _ 7 
uit, there ſhall likewiſe be a Returuo haberd', If the Re- mM 
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and Motion was granted. 


| tory impropriate, tho' the Rectory come into Lay Hands, 325: 
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plevin bo executed and juſtifiable, Judgment ſhall be for 

Plaintiff; and in order to theſe Things there muſt be a Re- 

turn. F | : . | 

The firſt Replevin and Alias indeed are not teturnable, Replevin and 


arrants to the Sheriff Alias is not 
but are W Sheriff to replevy, and in Nature be 


of a Juſticies; and therefore one may juſtify by Virtue of but the Plaries 
them without a Return. But the Puries is returnable, and is: 
therefore, if the Sheriff will juſtify by it, he ought to return ; 

otherwiſe one ſhould have no Means to have his Goods a- 

gain; and all the Caſes that ſeem againſt this are of in- 

feriour Officers: Et fic per Cur' ud pro Cuer'. And in Caſe 

of original Replevin to Sheriffs, which is not returnable, 

but a Zaſticies, the Sherift's Precept to his Bailiff to ſummon 

in the Detendant is returnable, and gives them Day in 

Court. = 


verſus Farrell. 


Rroderick moved, That the Defendant in Trover after In Trovee 
Declaration might bring the Thing itſelf and deliver may bring the 


it to the Plaintiff, And Gould, J. ſaid he had known it Thing lt 


| | : | | | and deliver it 
often done ; otherwiſe where he would tender the Value, for tothe Plaintiff, 


Defendant ſhall not ſet a Value upon the Plaintiff's Goods; Ante p. 90. 


241. 


Per Holt If a Penſion be by Preſcription out of a Rec- ane p. 260. 


et it ma b N he SY | 3 Poſtea Trin. 
yet it may be ſued in the Spiritual Court, becauſe it might %, © thaw 


have commenced by a Spiritual Act; and if ſuch a Preſcrip- ©. Jones. 


tion be denied, it ſhall be tried there; but if a Modus deci- Mich. 12 N. 
Rylſon, 


andi be pleaded, it ſhall be tried at Common Law; and Ne, en v. 
if it be not found, a Conſultation ſhail go. 


Der Eunden : If Diſtreſs for Damage feaſant die in Pound It Ditreg 6 
or Eſcape, the Party ſhall not retake them; but if it were Rent eſcapes | 


tor Rent, in either | . or dies, Di- 
. Caſe he may diſtrain de 0z0; and E- gu —4 2 


ſcape of Cattle out of Pound is not like Eſcape of Priſoner 4 nove; alirer 


out of Gaol ; for if Pound be not good, the Diſtrainant may if for Damage 


be his own Keeper, and put them in his own Pound, but 9 8 
he cannot be Keeper of his Priſoner; and every Pound- 


Keeper is the Servant of him who impounds the Cattle, 


pro hac vice, 
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Attorney Per Fundem : It is a great Miſdemeanor in an Attorney 
ſhouldnottake to take a Warrant of Attorney to enter Judgment on a Bond 


a Warrant of 
Attorney to Without a Defcaſance ; and none but a ſworn Attorney 


confels Judg- can take ſuch a Warrant. 
ment without IIS 
a Defeaſance. | | 


King verſus Inhab de Nirford. 


Order tors N Order of two Juſtices was to remove a Man, with 
W Bas his Wife and Family, and quaſh'd iz toto, be- 
mily, ill. cauſe the Family might have another Settlement; fo it 


would be if Order were to remove him and Children, 


Information An Act of Parliament was for making a River in Darby. 

9 Reins © fire navigable, and that none ſhould build any Wharfs upon 

ry to a private it from henceforth ; and one having after built a Wharf, 

_ Par- another, who had a former, and Prejudice in the Advantage 
"ment. thereof by the ſecond Wharf, moved for Leave to file an In- 
formation againſt him upon the Statute; and tho' Court ſaid 

it was not an Act of ſo publick a Nature, as that Court ought, 

_ ex officio, to take Notice of it; yet becauſe it was for publick 

Good, and the Matter directly againſt it, they gave Leave 

to file an Information; but held an Information would not 

lie for the Violation of a private Statute. Note; At Com- 

mon Law Informations might be filed without Motion, in 
the Name of the Maſter of the Crown- Office; but ſince the 
8 Statute of 4 0 5 V. & M. c. 18. it cannot be without 

5% Leaveof the Court; and that to avoid frivolous and vexa- 
tious Matters; and that the Party in Caſe of Acquittal, or 

Nonſuit, have Coſts, TE „„ 


Badger verſus Hoid. 


Perſon who s HE Plaintiff had Judgment in Ejectment, of which 
5 Error being brought, and Bail given to proſecute, and 
„ anſwer the mean Profits, and pending it, the Plaintiff brought 
Debt for Rent Debt for Rent. And per Cur, the Writ of Error docs not 
e hinder the Plaintiff from bringing Debt, or diſtraining for 
Error pend- his Rent; and here he might have entred without a Writ 
ing. ol Execution, and only all Executions by Writ are ſuſpended 
by the Writ of Error: And in a real Action, after Judgment, 

the Plaintiff may enter notwithſtanding Writ of Error, it 

his Entry were lawful without the Judgment; for that 1s 

not by Force of the Judgment, which ſhall not put him 


4 | in 


* 
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11 Condition than he was in before. And whereas 
it was urged, that in the Exchequer they had laid a Plain- 
tif by the Heels for ſuch a Thing, Holt ſaid it muſt have 
been by Virtue of their equitable Power, which this Court 
had not. 


Per Holt: If A. covenant with B. to convey him all his Covenant te 
Right and Title to the Manor of D. to which A. has no e 
Right; it is not a good Plea in an Action of Covenant, that to ſay had 
he had no Right, Oc. but he muſt make ſuch a Convey- we. 


18 TI > Vide 1 Saund, 
ance, as would in Truth paſs all his Title, in caſe he had 21 


any; and he is eſtopp'd by his Covenant to ſay he had no Poſtea Mich. 


I wt: 4 
Title. 5 Hammond v, 
| | Ouden. 


In a Caſe between Baſſe and Bellamount. 


YER bolt: If the King grant a Tra& of Land in the Grant of Le- 


L Plantations abroad to a Man, with a Legiſlative Power, 8 
which Grantee paſſes over to another; the Legiſlative Power transferable. 
ſhall not paſs as a Privilege annexcd to the Land, but that 


remains with the Perſon of Grantor, 


Roſiere verſus Sawkins. 


5 Reſpaſs by Maſter for Battery of the Servant, per quod Pillzand Nars 


ſervitium, Gc. Defendant pleads Actio non, becauſe e we the 
It did not appear that he was his Scrvant at the 'Time of the 
Battery committed, concluding with a Petit udic' de Billa, et 

quod Billa caſſetur; and whether this were made a Plea in 
Abatement by the Concluſion, was the Queſtion. Per Holt. 

We muſt diſcourage theſe Sort of Pleas, and Billa and Nar 

are the ſame Thing in this Court; and therefore one may 
demand Judgment de Billa, and alledge Inſufficiency in the 5 Co. 39-5. 
Declaration; and tho' ſuch a Plea as this ought not to be % 59: ©: 
received, yet ſince it has been received, there is no Harm to Co. 4. 
award a Reſpondeas ouſter, for Defendant cannot aſſign it for 2 Saund. 46, 
Error, becauſe for his Advantage; and yet we may juſtify to Dy. 38. 
give final Judgment: And fo was the Rule. our: 


Local Action not to be laid any where but where it did Local AStcn 
ariſe, without Conſent of Parties. Per Cur”. ; 


| where aroſe, 
Lady 


ſame in B. R. 


0 


q pe * 
ä has EE” — = 
— ——— ttt A Re — 7" 5 : 


3 — ow Fs — ** 


N rs en AA tip tt es 


— — ——— 


— 
ts Mes. — — De. —äĩSPÿͤ—ꝛ——ẽ 
i — — — — 
0 3 = ay — SEE 1 
> 3 — — 3 
— — * 2 3 


. 


400 Term. Paſch. 12 W. III. 1700 


— 


—— 


yy Lady Funkien verſus Starion. 


pap on a N Debt upon a Bond, it was pleaded in Bar, That in + 
the late Statute of the King laying Taxes upon Bonds for Se- 
curity of Money, and that none ſhould recover ſuch Debts 

if they had not taxed the ſame; and that upon that Plea 

the Plaintiff was barr'd. And it was objected, That Statute 

was only a Temporary Law, and now expired; and there- 


fore the Impediment being removed, the Plaintiff ſhould re- 
cover; and compared it to the Caſe of Excommengement 


pleaded, where the Judgment is Remaneat loquela ſine Tie 
quouſque, &c. which is but a temporary Plea, by which the 
Parties are put out of Court, but may be brought in by a 


Re- ſummons or Re- attachment; but where Outlawry is 


pleaded in Abatement after Pardon or Reverſal thereof, 
Party muſt begin de 2070. But per Holt: Here the De- 
fendant had a good Plea when the firſt Action commenced, 
and 'Time ſhall not wear it out; and he ſaid, that Co. Lit. 


128. b, and 135. 5. is to be underſtood upon this Diverſity, 


Outlawry. When the Cauſe of Actions accrues to Plaintiff at a Time 


If Oatlawry at which he is under the Diſability of an Outlawry ; there 
is before Cauſe. 


of Afton, the Plea of Outlawry in Abatement ſhall quite overthrow 


Plea of Out- the Writ, and after Removal thereof he muſt begin de 1009; 


lawry deſtroys but where the Diſability of Outlawry comes after the Cauſe 


the Action; 


Hr of Action accrued, there the Plea of Outlawry is only a 
5 after the temporary Diſability, which does not abate the Writ, but 


Action acu- is only quorſgue; and after Removal thereof, he may rc-con: | 


ed, it is onl SE | 9 2 
eee tinue the Action by Re- ſummons, Ge. 


guouſque. 


| Steer verſus Hhalecroft. 
Obvenant to 17 was Covenant for not conveying an Eſtate purſuant to 


t 1 a l 
Charge of Co- 1 Articles. And per Holt : There is a manifeſt Difference 


— he between a Covenant to make a Conveyance at Charge of 
Nuit tender | 


the Ces Covenantee, and a Covenant to convey to Covenantec, and 
he covenants to be at the Charge of it; for in the firlt Caſe 
Covenantor is not obliged to perform till Tender of the 


Charges; but in the ſecond he is to convey at his Peril; and 
if Covenantee will not pay, he has his Remedy againſt him 
upon his Covenant; but where Covenant is to make Con- 


veyance at Charge of Covenantee, Covenantor ought to 


Former Action upon that Bond the Defendant had pleadeq 


LAY 


II 
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-ive Notice to Covenantee, what Sort of Conveyance he in- 
dends to make, that Covenantee may judge what Charge to 
tender. 24% When one pleads a Deed, he muſt plead it 
according to its legal Operation, and not according to the 
Words thereof. 3d/y. If Covenant be to make a Feoffment, 
Ge. before ſuch a Day, Covenantor ought to give Notice 
when he will make it, that Covenantce may be there to 
receive it; Secs, if it be to make a Feoffment on a Day 
certain; but in that Caſe Covenantor muſt plead a Tender on 
the laſt convenicnt Time of that Day. 


Per Cur': All Controverſies concerning Seats in a Church 1 


are determinable before the Ordinary, except where one minablebetore 
aims a Scat by Preſcription. . Ordinary, if 
claims 4 Sc 8 Y P no Preſcrip- 


tion. 


Dominus Rex verſus Vill de Abingdon. 


TY ER Holt: The Reaſon why a Return to a Manda- Return to a 


3 | f Mandamus re- 
uus requires the utmoſt Certainty the Law allows of, A 


is not only that the Party may have ſufficient to ground his greateſt Cer- 
Action upon, if falſe; but to tie End the Court nught know ©: 
what Judgment to give upon it, in caſe it were demurred 

upon, and becaule it cannot be helped by pleading. Ds 


Biſhop of Bath verſus Bridges. 


was moved to change the Venue in an Action of Scan- Videante 121 


4 dalum magnatium; but it was denied; for per Cyr, it is Poſtea Paſch, 


| S_ 13 V. z. Dom. 
never granted but for extraordinary Cauſe, as was that of R & Lee. 
my Lord Shaf 7 J p | | Venue not 


changed on 


Scandalum magnatum, unleſs for extraordinary Cauſe, 


Per Holt : If upon a general Releaſe, Releaſce give Re- Releaſe does 
leaſor a Bill of Exchange, Note, Gc. bearing even Date not diſcharge 
with the Releaſe, the Releaſe ſhall not diſcharge them. Dee gen 


the ſame Day. 


„ 
© i 
* 


D E 
Term. Sanct. Trin. 


Anno 12 W. III. in B. R. 


15H 


1 Ai Se Jonathan Jeuning's Cafe, it was held per Cur. 
14 may ſurrender that an Alderman might ſurrender his Office by Parol; 
ll by Parol. 


for ſince he may acquire that Office without Deed, cg. 
by Election, ex ratrra rei he may ſurrender it without 
Deed ; for whatever may be acquired without Deed may be 
 ſurrendred without it. Tiift. 338. 4. And it is incident to 
all Corporations to be able to receive ſuch Surrender : And 
this Judgment was upon Return of a Mandamns. Mulſo 
moved for a new Writ in order to bring Surrender or not in 
1 Queſtion, the firſt Writ being quaſh'd as ill directed; and ob- 
= tained it with Difficulty to try the Right. 


Grabborn and Railer. 
Warrant of nm: of Attorney was for confell ing Judgment 


Attorney to 
"conſis hails: as Executor; and being centred generally ſeveral 


ment amended Terms ago, it was now amended according to the War- 


_ after. x ant. 
Dom. Rex verſus Inhab' de Marleborough: 
Servant got \Ertiorari was to the Juſtices at Seſſions to ſend up what 
vih Cong Orders they had before them; and hereupon an Order 


Ds of two Juſtices for the Removal of a Servant Maid, who 
was got with Child within the Year in her Service, was cet 
tified, without ſhewing how it came there. And per Cui, 
Iſt, The Order is well removed; for when two Juſtices make 
an Order, it is very proper for them to certify it to the Sel- 
one; and when they do ſo, the Soſſions are legally polletled 

a 


_- 
* 
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ok it, and it may be well removed from thence hither. 
24h. If ond hires a Maid for a Year, and before the 
Year's End ſhe is got with Child, ſhe ſhall not for that be 
removed, but ſhall ſerve out her Time; there ſhall be a 
Year's continual Service to make a legal Settlement for the 
charging of a Pariſh ; but till Year be out none ſhall diſturb 
the Party from ſerving. And ſince ſhe is not removeable 
within the Year, if ſhe leave her Maſter without his Con- 
ſent, ſhe may be ſent back to her Service; but then it is to 
ſerve her Time, but not a Charge to Pariſh, 


Per Holt: Upon Complaint made to one Juſtice, of one's Ante. p. 303. 
being likely to become chargeable to a Pariſh, they both Both Juſtices 
may examine and: order jointly ; but they both muſt join in TIO 
the Examination and Order, and one muſt not pin his Paith 

upon the other's Sleeve. - 


Dom. Regina verſus Inhab de Glamorganſhire. - 


* 
8 dt. 


„ 
7 = 
4 , . 


| | 4 zus, 25 22 
N Order of Seſſions was for aſſoſſing the Inhabitants for Order of Se- 
the Repair of a Bridge in that County, purſuant to _—_— 
the Act of 23 El. which was ſaid to be a private Law, and ws Bridge 
therefore the Oder being removed up by Certiorars, it was Purſuant to a 
moved they ſhould not be filed, for that, as it was faid, a ne et of 
Certiorari did not lie, being a private Law; and for this was removed by 
quoted 1 Sid. 296. 1 Keb.818. 2 Keb. 43, 88, 90. But per Certierart. 
Cur”; Wherever there is a particular Juriſdiction ſet up by 

Act of Parliament, this Court may command the Execution 

thereof by Mandats, and remove their Proccedings hither 

by Certiorari, to fee whether they have obſcrved their Au— 

thority. Indeed we do not ealily grant a Certiorari in Caſo of Ante p. 399. 
Commiſſioners of Sewers, for the Danger that may befall _ 
the Country in the Interim; yet if good Reaſon appears, they 
will grant it; and the Reaſon of 1 Sid. 296. is not becauſe 
it was a Private Act of Parliament. And Gould remembred 
a Caſe where Certiorari was denied to remove Orders of 
Commiſſioners of Sewers upon this Reaſon; if the Order 

was wrong, the Party grieved had his Action; if it was 

right, it ought not to be ſtopp'd ar delay'd; and that was 
the Reaſon that it has been ſometimes denied in Caſe of 
Order af Juſtices upon an Authority by a Private Act of Par- 
liament. To which Holt anſwered, If they meddle with a vide Hard 
hing out of their Juriſdiction, you ſay well; otherwiſe it 46. 
is when they have Conufance of the Subject Matter, but ee p. 392. 
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donot purſue their Authority. And we often ſtay the Filing 
of ſuch Order, to the Intent, that if it be not well rey, 
ved, to grant a Procedendo ; but if it appear well removed 
and faulty, we file and quaſh it. And per ipſum, There 
may be a Diverſity between a private Act concerning ons 
ſingle Perſon, and an Act concerning the Inhabitants of , 
Ante p. 216. whole County; and it was ruled they ſhould make a Re- 
turn, and rccite the Statute in it. Note; This was before 
the Judgment in the Caſe of Dr. Grenville and College of 
Phylicians, azte 386, Oc. 
Rs Per Holt : If one bind himſelf and his Heirs, the Heir, 
able as Terte- T,ands are chargeable as he is Tertenant, and not as Heir, 
nant. f 
Per Hett: Vo. Per enndem : By the anticnt Rule of Court there could 
luntary Ap- not be A voluntary Appearance, without a Writ Were taken 
ba Cent Cor: out; but even now there muſt be a Writ taken out before 
pus, the ſame. Or after; for without a Writ the Parties have no Day in 
oy Court, without which they cannot appear; and he ſecs ng 
Difference between a voluntary Appearance, and one upon 
a Cepi Corpus: For fure the Plaintiff ought not to be put 
in a worſe Condition for his Kindneſs in not arreſting the 
Defendant. If a Writ be returnable Craf?f auimar, and a 
voluntary Appearance to it, it will be the ſame as if it were 
upon a Cepi Corpus. | 


Stone verſus ones. 


Libel by Vi- Ibel was in the Spiritual Court, ſetting forth a Preſcrip- 


car for a Pu- , tion, for the Vicar of the Pariſh of Marcham to find a 


ty claimed by 


Preſcription, Perſon to officiate in the Chapel of Gaorworth, an ancient 


- for finding a Chapel within the faid Pariſh, for the Eaſe of the Pa- 
Perſon to offi- . . 


ciate at a Cha. riſhioners; in Conſideration whereof the Pariſhioners, Time, 
pel of Kale. c. paid him and Predeceſſors two Quarters of Wheat, and 
to of Malt, yearly. Upon Suggeſtion of no ſuch Preſcrip— 
tion, Prohibition was moved for. And it was agreed by all, 

that the Thing's being by Preſcription, which properly is rri- 


Ante p. 260, able at Common Law, did not always ſuffice to ouſt the Spi- 


820 Mich ritual Court of Juriſdiction; as if a Penſion be by Preſcnp- 
12 W. . tion, tho one may bring Annuity for it at Common Law, 


Johnſon . yet they may libel for it in the Spiritual Covrt, upon 


Ryſon. the Preſcription; as F. N. B. 51. But it was urged for the 
Prohibition, 1/, That of common Right the Vicar is not 

bound to officiate out of the Pariſh Church, and theretore 

PEE e act 
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not to be without Preſcription. 2d/y, It does not require 
the Vicar to officiate there himſelf, but to find one to do 
it, which he cannot be obliged to of common Right; and 
the Being of a Preſcription is traverſed, and ought to be 
tried at Common Law. 2 hs 
Holt C. J. It is the very Point adjudged in Milliam's Caſe, 
5 Co. 72. for it is an Fcelcliaſtical Duty to be performed 
for the Advantage of the Pariſhioners; and tho' it com- 
mences by Preſcription, yet it concerns Eccleſiaſtical Perſons, 
and is a meer Spiritual Thing; and is not at all the ſame 
as if it were againſt a Layman, who is not fo eafily bound 
by Canon Law as Eceleſiaſtical Perſons are; for their Pro- 
ceedings there by Preſcription ſhall not charge a Layman, 
or any temporal Right. In Vacation, Patron and Ordinary 
may grant a Penſion, and Parſon ſhall be ſued there for 
it; and upon the Statute of Circumſpe tte agatis a Prohi- 
bition was never granted in that Caſe; tho' Co. in his Com- 
ment upon that Statute, be of a contrary Opinion. Et 
e 


Barton verſus Bartlet. 

L OUR perſons were arreſted upon one Writ, and put x 

in Bail ſeverally; one of them nonproſſed the Plaintiff 
for Want of a Declaration. Per Felt: Till they are ſe- 
ver'd by Declaration the Writ ſhall be intended joint; and 
the Nom proſ. before Declaration muſt be upon the Writ, 
which is joint; and therefore one No prof. will do for all, 
notwithſtanding the ſeveral Bail. 


pref. 


Clay verſus Snelgrave. 


bel was by Adminiſtrator of Mafter againſt a Ship for Suk, 31: 
L his own and Seamens Wages; and a Prohibition moved Suit may be 
for, upon Suggeſtion that the Contract was on Land. It re 
was agteed by all the Suggeſtion was naught, in caſe of mens n 
Suit for Seamens Wages only; but the Doubt was as to Ma- but not for 
ſter. And Northey affirmed that Pozvell, one of the Juſtices etre 
of the Common Pleas, inform'd him they made no Diffe- 343. 
rence in C. B. and quoted a Caſe Hill. 27 Car, 2. where Ray. 3. 
the Court were divided in the Point ; and he would make | 

A Difference between a Contract by Land with the Maſter | 

by Charter-party, and by Parol; for in the firſt he owned 


1 Vent. 146. 8 
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a Prohibition ſhould go; but not in the ſecond Caſe; and one 
of the Reaſons why Prohibitions ſhould not go in caſe of 
Suit for Scamens Wages is, becauſe by the Civil Law they 
may ſue the Ship; and that Reaſon holds with us; for the 
Ship is as much liable for the Maſter's as for the Mens Wa- 
ges. Contra were cited 12 Co. 78, 80. Hob. 212. that if the 
Contract be by Land, and Duty accrue at Sea, or vice 
ccr/a, a Prohibition ſhall go. <p 
IJlolt : It is by Indulgence that Seamen may ſue for their 
Wages in the Admiralty, but that was never extended to 
poſtea Mich, Maſters, but once in my Lord Herbert's Time; for the Ma- 
12 W. 3. Ro. ſtcr's Caſe differs with that of Mariners, for he is a prin- 
ere o. Sau- ejpal Servant, and he contracts with the Part-owners, and 
8 „ the Mariners with him; and a Prohibition is a Matter of 
W. z. Grant Right, with ſome Reſtrictions; and that which is the Ground 
v. Bailey. of Prohibition in theſe Caſes, is the Contract being on Land ; 
Money taken but that does not hold in all Caſes; for in Crosby and Lo 
up n e mell's Caſe, Money was taken up at Land for the Uſe ot 
rep * a Ship diſtreſſed in her Voyage; and a Conſultation was 
Voyage, not granted ; otherwiſe if it were taken up before Voyage be- 
rule the gun. And in caſe of local Juriſdiction, as that of the Ad- 
OW e miralty is, there is no Difference between the Contract's 
Ante p. 38. being by Deed and by Parol; and it is hard to grant a Con- 
pr - ſultztion upon Prohibition granted on Demurrer. Gould acc 


8 172 0Mmnibus. 


King verſus WWoolaſton. 


ane p. 86. F EBT upon ſeveral 4ſumpfits, Defendant pleads, that 
1; Wy May he had given a Bond for the ſame; and on Demurrer 
v. King. judgment for Defendant. 85 

Bond a Diſ- 

charge of 4/- 


ſumpſit. | | > | L 
gy Cc The Ring verſus Harris. 


Cottages not N Order of Seſſions for ſuppreſſing a Cottage upon 31 
to be ſuppref- Fil. c. 7. was quaſhed ; for that Cottages are not to be 


men. we fuppreſled by Indictment, 


Per Holt: If one be bound to ſave harmleſs againit 4 
particular Thing, the Defendant ought to ſhew comer he 
has done it; but if it be to ſave harmleſs generally, a Non 
dammificatus generally will do; and if it be to ſave harm- 
leſs in ſcveral Particulars, againſt all Perſons, it is general. 


2 | Per 
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Per eundem: We cannot take Notice of a Judgment up- In foreign At. 


the Cuſtom be ſpecially ſhewn. 3 


Per enndem: It there be an ill Plea, and the Replication Brach ill af- 
aſſign an ill Breach, Plaintift ſhall have no Judgment. Jide nes. 


8 Co. Dr. Bonham's Caſe. 


Pariſh of Erith verſus that of Orford. 


Rder of Seſſions was, whereas we are informed by the Order made 


Church-wardens, 6c. quaſhed. LY by Informa- 
| | e | | tion, ill. 


Dillon verſus Nalcot. 


I RIT of Error of a Judgment given in the K. Z. in Tre- 5 e 
land. Halcot's Anceſtor having been attainted of High a, BOTS 
Treaſon in Jreland, and his Eftate granted by Letters Patent Rectitution, 


by King Ch. 2. to the Earl of Roſcommon ; the Judgment S facies | 
. OLE a 5 5 , ſhould go to 
was reverſed by Writ of Error in K. B. in England, and je Terte- 


that Reverſal affirmed before the Lords; and thereupon a nan, | 
Mandate to the Court of K. B. in Trdlard to award Re- 
ſtitution ; which they did, without any Sci a againſt the 
Tertenant ; whereupon Dillos brought this Writ of Error, 
ſetting forth the Attainder, and a Grant to the Earl of R. 
and that the Plaintiff was Aſſignee of the ſaid R. and that 
the Award of Reſtitution, ad dammum, Gc. The Want of 
Sci” fa' againſt Tertenants aſſigned for Error, and 2% Null 
t Erratum pleaded. Per Cur": Here is an extravagant Er- 
ror, for upon the Reverſal the Judgment is, that the Party 
be reſtored to whatever he has loſt, c. but that muſt be 
known; and the Way is, to come and ſuggeſt he was ſeiſed 
of ſuch and ſuch Land, &5c. and to take a Sci” fa againſt 
the Tertenants, and they thereupon onght to be ſummoned, 
and may come and ſhew Cauſe againſt Reſtitution, as per- 
haps a Fine levied by the Heir, Gc. or by Party himſelf; 
and it would be prudent in a Purchaſor of an attainted Per- 
lon's Eſtate to procure ſuch a Fine; and this has been done 
by the Purchaſors of HI. Martin's Eftate, while he lay con- 
demn'd in the Tower, Is 1 
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Seſſions. Indictment was taken at Seſſions held ſuch a Day by Al. 
jourament, without ſhewing from what Time they had ad. 
journ d, and that Exception taken, but over-ruled, 


If Attorney except againſt Bail; he muſt give Notice of it. 


Dawila verſus Dalmanſer. : 


Mutual Debes IE R Cur' If there be two Dealers, and they recipro- 
not to be ſet cally pay Money for one another, they ſhall have their 
one ene reciprocal Action for it, in which either of them ſhall give 
1e other, : 5 . 
ſpecial Bail; and neither of them ſhall give the Money paid 
by him in Mitigation of Damages, unleſs there be an Ac- 
This now al- Count ſtated ; and they never can have an Account againſt 
tered by Act one another. 1 


_ of Parliament. 


Tord verſus Francis. 


f Action for a NE R Cur: An Action for a falſe Return 1s local, but 


falſe Return is may be laid in the County where it was made, or in 
that in which it appears on Record. And per Holt, if one 


Ante p. 253. be irregulerly choſe at fiſt, and after he is owned by the 


"Town, and entered into the Town-Book, or regularly choſe 
into a Superior Dignity, I ſhould take what followed to 
be ſuch Evidence of a good Election, as ought not to be 
controverted, AT : 


. Holt : If a Man contracts for Goods, and after car- 
at the Time Tying them away gives the Seller a Goldſmith's Note for 
of buying the Money, it does not amount to a Payment; but if it 
Evidencs of were given at the very Time of the Contract, it would 
being taken be prizza facie Evidence that it was taken in Payment. 
ende And if a Man, upon a Contract made before, take ſuch a 
aliter if given 


after. Bill, and keeps it till the Party on whom it is drawn be- 


Ante p. 203, comes inſolvent, in an Action brought by him againſt the 
Pater 84, Buyer upon that Bill he ſhall be barred; but he ſhall re- 


13 W. 3. Pell cover the Debt upon the original Contract. 
D. Garlick, 5755 | oF | | 


If Ship lot in Per enndem : If Ship goes Freight of an outward Voyage, 


Return, Sea- the Scamen ſhall have their whole Wages out; but if at 
men ſhall have 85 | | | | | 
all outward Wages, and but Half while in Harbour abroad. 1 Vent. 146. Poſtea Hill. 12 & 13 W. 3. 
Welt v. Welt. | 55 


2 their 


2 — 
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their Return the Ship be taken, or other Miſchief happen, 
whereby the Voyage homeward is loſt, they ſhall have but 
Half Wages for the Time they were in Harbour abroad. 


Per enndent ; A. gives a Letter of Attorney to FP. to re- Acton 
ceive Money for him from C. and after brings Action for 1 
a N al is: 
the Money againſt C. who after pays the Money to B. the Feder of 
Attorney, it ſhall not abate the Action; becauſe the Com- Letter of At. 
mencing the Action was a Revocation of the Letter of At- wney. 


torney. 


The King verſus Poroch! de Ragley. 


Rror of a Judgment upon an Indictment at the Quarter- ttighway. 
Seſſions for Non-repairing a Highway, between J. and 
J. in the Pariſh of N. and the Judgment was, that ſuch a 
Sum extrahatar & levetur to repair the ſaid Way, ii it 
were repaired by ſuch a Time. Per Hit, There arc Sta- 
tutes that direct the Certainty of Proceedings in theſe Caſas; 
as that of 2. 3 P. & AM. c. S. and 13 El. &c. and they are im- 
powered by Law to charge or fine, and that alone to be 
controlled by Traverſe: By the Statute of Ph. & A. a [u- 
ſtice of Peace may preſent at Quarter-Seffions upon his own 
Knowledge; and the Juſtices there are to give as much Cre- 
dit to it as if it were by Jury; and that is a publick Law. 
Pariſh of common Right ought to repair their Highway ; 
but by Preſcription one Pariſh may be bound to repair the 
Way in another Pariſh, And here it was excepted, that 
it did not appear in what Pariſh the Way was; for it was 
laid to be between A. and B. in Pariſh of H. fo that B. only 
may be in R. Another was, that the Judgment was pre- 
poſterous, extraharur & levetnr, inſtead of the natural Way = 
of levetur & extrahatur ; and for this Exception the Jud: - 
ment was reverſed; and compared to Debi upon Bond for 
101. if Judgment were ideo confideratum eft, quod habcat 
executionem de pred 10. & recuperet. Per Cur": It would 
be Error. 1 5 . | 3 


5 Pet verſus Pet. 


YER Cur: The Words (Brother and Siſter) and (Cut- Salk, 250. 

lateral), in the Statute of Diſtribution, ought in al] Reo. 
Reaſon to refer to the Inteſtate, for Inteſtates are the Sub- 
; — PLLIDY 
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ject Matter; and in this Court they would never hear As. 
gument for Diſtribution before the Statute, but once, ig 
Conſideration to Sir Francis Malcct, who finding it Would 
not do, procured this Statute to be made; and the Proviſ 

is, that there ſhall be no Diſtribution in Collaterals beyond 

Brothers and Siſters Children, and that muſt be Brother 

and Siſters of the Inteſtate. It was upon Debate upon a Mos 

tion for a Mandamus. | 


Mandamuws Per Holt If an Officer make an ill Return, he ſhall be 
amerced, and we will not allow him to quaſh the ill Re. 
turn and make another; and it, upon Difallowance of one 

Return, he makes a ſecond bad, an Attachment ſhall go. 


Mitford verſus Walcot. 


Salk. 129. Draws a Bill of Exchange at Madrid in Spain on 3}. 
＋ alt Amſterdam, payable at two Uſances. J. after the 


change is an two Uſances, dig. the 4th Day, which was the laſt Day of 
actual Promiſe Grace, accepts the Bill at London; and for Non-payment the 
to Pa. Action is brought againſt him; and the Declaration ſhew'd 
the Days of Drawing and Acceptance, by which this Fact 
appears. Per Cur: 1ft, An Acceptance is an actual Promiſe 
to pay: The Doubt then was upon the Variance of Days of 
Grace at Amſterdam and in England; for there they have 
eight and but four here; and that, as it was urged by the 
Cuſtom of Merchants, an Acceptance at A4mfterdam after 
Time of Payment was void, and the Days of Grace are no 
Part of the Uſance; and the Acceptance here being to pay 
quxta tenorem bill pred, it muſt be underſtood the ſame 
as if it were at Amſterdam, for there it was directed and 
payable. But it was agreed here, that an Acceptance or Ne- 
gotiation in Exgland, after Bill becomes payable, ſhall bind 
the Acceptor or Indorſor, tho not perhaps the original Draw- 
| Ante p. 211, er. And for this was quoted Pigot and Zackſor's Caſe in this 
| 212. Court, Hill. 9 V. z. tho it were an Acceptance to pay juxta- 
tenorem bill prad, as here. 2dly, It was reſolved a Uſanco 
is a Month at twenty-eight Days. 3dly, If Bill be accepted 
at Amſterdam, and no Houſe named where the Payment is 
to be, the Party need not acquieſce to it, but may proteſt the 
Bill; but if he will acquieſce, it is well enough. 4thly, If A. 
draws a Bill on B. who will not accept it, and C. offers to 
accept it for the Honour of the Drawer, the Drawee necd 
not acquieſce, but may proteſt ; but if he does acquieſce, C. 
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is bound. 5thly, If Bill be drawn on one at Amſterdam, 
and he does not care to accept it, but gets one here to do it, 
Party need not acquieſce; but if he docs, Party here is bound. 


Er Jud pro Quer, niſi. 


Rock verſus Sheriff of Salisbury. 


Xecutor owed Tool. by Judgment, and has Aſſets to pay If Executor 
it, and owes another Sum by Contract, for which he is ſuffers Judg- 
ſucd, and ſuffers Judgment to go avainſt him by Default; he DR Re by 
pays the former Judgment, and 2% fac is brought againſt him Default, i is 
upon the ſecond ; to which the Sheriff at firſt Daſh returns 5+ bs 
a Denaftavit ; and this Action brought for a falſe Return. 
And it was agreed, that if a Miniſterial Officer does act Ante p 39» 
fallly in his Duty, to the Prejudice of another, an Action 
would lie for it. And here it was urged, the Sheriff had 
no more to do but to levy the Money de bonis Teftatoris, if 
any he found, or elſe to return Null hond; and then the 
Plaintiff, upon Suggeſtion of a Peoaſtavir, might have a 
$i fac to inquire of a Y)ecaſtaoit ; and if by Inquiſition a 
Devaſtacit were found, to warn in the Executor to ſhew 
Cauſe why Judgment ſhould not be de boris proprits. And 
it was further urged, that there was no Deovaſtavit in the 
Caſe; for the ſuffering Judgment by Default was no Con- 
feſſion of Aſlets; but the Judgment is conditional, if there 
be Aſicts in our Hands, to be levicd of them, and the Sheriff 
has no Return to make, but that he Icvied Goods to the 
Value, Ge. or that there are no Goods; and there is no— 
thing in the Writ to warrant fuch a Return as here is: 
And ſuppoſe our ſuffering Judgment by Default, be a Con- 
tctlion of Aſſets, yet it is not a Confeſſion of a Jeoaftawir, 
which he, without Suggeſtion, as aforeſaid, ought not to re: 
turn. % os Tin yg Dona 
_ Contra it was urged, that it was clear the Sheriff might 
well return a Devaftavit, but at his Peril, if it were falſe, 
And a Judgment by Default is not an abſolute Confeſſion 
of Aﬀets, but only a Confeſſion of all the Aﬀets he ever 
had; for if the Executor had adminiſtered them, he ought. 
to ſhew it in Pleading; and if he does not, he is too late 
after Judgment by Default. If two Actions be againſt an 
E£xccutor of the fame Term, each of one Hundred Pounds, 
and he has Aﬀets but for one, and pays it, and ſuffers Judg- 
ment by Default in the other, he ſhall pay it; and the 
Reaſon is, becauſe, by not Pleading to the ſecond Action, 


he 
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he confeſſes all the Aſſets he ever had, and cannot avoid it 


by Pleading; and if he had pleaded no Aſlets, and Judg- 


ment is againſt him, he ſhall not avoid it by Audit "He 


rela ; becauſe he had not an Opportunity of Pleading it. 
Holt : A Devaſtavit is a very proper Return for the She. 
rift to make; and upon ſuch a Return Execution ſhall b. 
de bonis propriis, and not a conditional one, and is never - 
therwiſe; and the Reaſon is, that when a H' fa" goes, it 
is de boni T-ftat' ; and if the Sheriff finds no Goods of Te 
ſtator, and is titisfied of a Devaſftavit, he cannot exccute 
the Writ of the Goods of the Executor, but ought to re- 
turn the Truth, a Devaſtagit, and then he ſhall have Pow- 
er to make Execution de oui proprits, And when upon a 
Plene adi niſtratit, Aſſets ad calentiam are found, the She- 
riff ſhall return a Deva}, avit, if he find not Aſlets, and 


Executor ſhall never avoid it; here there were Aſſets, but 


liable to a former Judgment, which he might have plead- 
ed, but omitted; and how can he take Advantage of it 
now. It there be Judgment in Debt againſt Tenant in Tail, 
who dies ſeiſed, the Eſtate deſcends to the Iſſue; Sci” / is 


ſued againſt the Heir and Tertenants; Iflue is returned ſer- 


ved, and 'Fertenant of Lands in Fee for Anceſtor had both 
Lands in Fee and Tail, and Judgment by Default, and an 
Hlegit of a Moicty of all; and then the Iſſue came to ſhew 


the Lands were intailed ; but rejected, becauſe he omitted 


to do it in his proper Time upon the Sci' feci returned. 


So it is in caſe of Judgment and Releaſe, and Sci” feci re- 
turned, if he do not plead the Releaſe before Judgment 


When there is 


Matter in Bar 


to be pleaded, 

and omitted, 
ot to be given 

in Evidence. 


upon the $c; fa, he ſhall not have Audita querelu. Lide 
Hob. Hannor v. Maſe, 283. For when you have a good Nlat- 
ter in Bar, and an Opportunity to plead it, you ſhall not 
give it in Evidence. And tho' it be ſaid, that the Judgment 
by Default was for Want of a Demurrer, yet that will not 
alter the Caſe. Jide 5 Co. 32. G per li; If two Actions 

are brought againſt an Executor of 100 J. cach, and he has 


Aſſets only for one, and he pleads Plene adminiſt to both, 


and then pays oft one, and ſuflers the other to go by De- 


fault, he ſhall anſwer de bonis propriis for it; and fo it 


there were ten Actions, and he plead Pleue adminiſtravit 


to all, and after pays off one, which is all he has, and then 


ſuffers Judgment to go by Default, he ſhall be charged with 
all the reſt de Voi propriis ; fo that your Conceſſion, that 
it amounted to a Confeſſion of no more than he once 
had, was too liberal. And in Hale's Time, if Executor bad 
pleaded ſeveral Judgments, and any of them were found 

5 = | againſt 
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enerally; but that was a little hard; and here you are 118 
eſtopped to ſay Sherift made a falſe Return, to charge him, 4 i 


againſt him, he uſed to direc the Jury to find for Plaintiff 


when you might have pleaded it in Court. Jud. pro. Def. 1 

Per Holt : By Law none can be compelled to find Surety for Good Beha- 1 
his good Behaviour, except it be by ancient Cuſtom within a 1 
Leet, or for Vagrancy, or ſome certain Offence ; and here one x 


being committed thus, Whereas 4. has been convicted of a 
Miſdemeanor, and cannot find Security for his good Behavi- 


our; therefore, &c. And here could be no Certiorari, there 5 | It 
being no Record of the Conviction; the Party being brought 0 
up upon Hab. Corp. was diſcharged on Motion. Per Cur. : —_ 
Hill verſus Wilks. 1 Ul 

II appearing to Court plainly, that V. had got H. out- Outlawry re. 9 WW) 
law'd when he was viſible, and to his Knowledge caſily _ : Il! 
might be ſerved with Proceſs; he was ordered to reverſe it Charge, where ve 
at his own Charges. Vide Sir Tho. 70. S231: | Detendant | : Wh! 
| | 5 | Pg, | | was viſible. N | j 
King verſus Selinger.” 1 

E was indicted for lying with another Man's Wife, Indigment for bil! 

1 and moved to quaſh it as a Matter not indictable ; wh wha Wi 
but per Cur', we will not quaſh an Indictment for Matter wife, not 1 | 
of this Nature on Motion; but demur if you will. N 

. | | | otion. 


— — — mag); —— —— 
m — IO 


— — —e—: 


Lewins verſus Randall. 


4 ae TIE 


T Zo2ins, Treaſurer of Grays-Inn, brought Debt againſt Bond for do- 
| 3 7 | * b 7 ha 5 -P : | | d fing a Thing | 
Randall, a Member of that Society, upon a Bond of „ich lies in 1 
forty Pounds, condition'd for Payment of Commons and Demand, not 4 
other Duties of the Houſe. Upon Conditions performed eg 


— — a—U— . 2 — —ä]— — 


—— 
op 


| ; : 4 ; mand. . Wh! 
pleaded, it was replied that Grays-1nn is an ancient Society, - Ws: 
(c. and that Time, Oc. every Member thereof, at his being WH 
calld to the Bar, ſhould pay ſo much to Uſe of the Houſe, Will 
and the neceſſary Averments made. 1/} Exception to Re- Hl 
plication was, That it was averd that it was not paid to | Wl 

the Houſe, and it might be paid to the Treaſurer ; ſed non a HAAR 

alloc;; for Payment to 'Freaſurer is Payment to Houſe, as — 

Payment to the Chamberlain of London is Payment to the | 1 
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City. 24%, That this was in the Nature of a Nomin 


7:4, and therefore not due till an actual Demand; ke? 
was not alledged. But Holt: Sure there is a Difference be- 


tween a Bond and a Nomine pane. Gould. Where the 
Thing in its Nature requires a Demand, a Bond for doing 
thereof is not forfeited till Demand: And in that Caſe th. 
Defendant muſt take Advantage of the Want of Demand 
by pleading that he was always, and ſtill is ready to pay it; 
z Cro. 828. for if he plead Performance generally, and Plaintiff alligns 


| Noy 16. a Breach in his Replication, the Defendant ſhall not rejoin 


: Vs ks and alledge Want of Demand, for that would be a Depar- 
2 Saund. 85. ture; quod Holt concefſit. Vide 1 Cro. 76, 77. 3dly, It was 
r Lev. 47, 48. objected there could not be a Preſcription for Payment of 
Hutt. 99. Shillings, which was a new Coin, for the old Coin were 

Marks; but no Heed was taken of it. And Jud. pro Over 


mr. 


Aſhfield verſus Neal. 


A Ction againſt two; and before Plea one of them dies. 
{ A Note; by the late Act of — JW. —- Plaintiff may 
come and ſuggeſt this Matter on Record, and pray Leave 
to go on againſt the other; but if the Action were brought 
againſt one of them, the Defendant might plead in Abate- 
ment, that the other is living; but in this Caſe the Sur- 
vivor pleaded in Bar, and Judgment was againſt him: And 
in entring up the Judgment, it was moved the Attorney 
ſhould enter a Nor dedicit, becauſe he confeſs'd the Party 
dead by his Plea, Holt: Let it be entred ſo, and the other 
confeſs or deny it; and let him look how he puts his Coſts 
upon it. 


Dominus Rex verſus Walden. 


© Indi&tment for 8 for that the Defendant being before a Juſtice 
Words ſpoke 


of of Peace, for a Matter, as it did appear, conuſable by him, 


| Peace, He Contemptuoully Cc. ſpoke theſe Words; our Worſoip 


ſpeaks to me here, but you dare not do ſo in another Place; 
and it was quaſhd on Motion. 


Videantep. Per Holt: We never order Charters to be brought into 


24+. Court on Trials, when Copies of them may be had at the 


Rolls; but we will compel them to give you Sight of them. 
* Lacy 


— 6 a. 


Lacy verſus Mnaſton. 
D* R Holt : If A. covenant to do ſuch a Thing, and Cove- It Covenants 


nantee agree to ſave him harmleſs, that is a Defeazance Coen 
of the Covenant. If two be bound jointly and ſeverally in a harmles, it is 
Bond, and Releaſe is to one of them, it releaſes the ſeveral à Pefeazance. 
as well as the joint Lien. 4. is bound by Bond to B. and 

PB. covenants not to put it in Suit till ſuch a Time, it is a 
Defeazance ; but if he grants not to ſuc upon it at all, it is 

a Releaſe. | Eo 


Per Holt: 'Trover lies for the Maſter, for a Ticket or Apprentice“ 
other Writing intitling his Apprentice to Money carned by Matter intitled 
him during the Apprenticeſhip; but here the Trover was a- net moon 
gainſt the Executor of the Apprentice for a Ticket given out 
after Death of Apprentice, for Money earned by him during 
the Apprenticeſhip; and becauſe it never was in the Appren- 
tice's Poſſeſſion, the Action was not maintainable; but after 
Exccutor receives the Money, Maſter may have A umpſit 

for ſo much Money received to his Uſe. - FS: 


DE 
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mending an 


No Prohibi- 
tion for Suit 


for a Mortu- I due by Cuſtom ; the Suggeſtion ſet forth the Statute of 
ary, not ha- 21 H. 8. c. 6. and that there was no Cuſtom in that Pariſh 


re 55 Cuſtom; and then that ought to have been pleaded: And he 


e 
erm. Sanct. Mich. 
Anno 12 W. III. in B. R 


8 X Motione Z. S. milit, a Prohibition for libelling 
in Spiritual Court for a Pariſh Rate, for mending 
and cleanſing the Pariſh Organs, was granted, 


fobnſon verſus Ryſon. 


wel was in the Spiritual Court for a Mortuary alledged 


Organ. 


ving pleaded, 


ty for Payment of Mortuaries. Per Cur': There is no Colour 
Cuſtom, for a Prohibition, ſince you have not pleaded ; for a Mor- 


tuary is a Thing within their Juriſdiction; and if there were 
any Room for a Prohibition, it would be for Want of a 


compared it with a Modus decimaudi, for which there is no 
Remedy but in the Spiritual Court; and the Caſe in Cr. 
Car. Hind v. Biſhop of Cheſter, is not like this; for the Sta- 
tute excepts a Mortuary, and a Mortuary is a meer Eccle- 
ſiaſtical Right, for which there is no Remedy but in the 


23 Spiritual Court; and tho' a Writ of Annuity may lie for a 


Vide 1 Vent, Penſion by Preſcription, and fo recoverable at Common Law; 
3, 120, 335. yet it may be ſued for in the Spiritual Court, againſt the 


: . Opinion of Co. 2. Iuſt. 49 1. which has been frequently ex- 


N. B. zo. ploded ever ſince: And Rule for Prohibition was diſcharged, 


3 Cro. 675. 


Milmout verſus Tyler . 


Were Pere LI E was found guilty of Manſlaughter upon an Indict- 
hashadClergy L I ment for Murder; and the Court at the Old- Bag 


Time ſhall be being diſſatisfied with the Verdict, inflicted eleven Months 
£0 plead. 4 | = Im- | 
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impriſonment upon him, according to the Statute of 18 E. Poſtea paſch: 
6.7 And being thus in the Sheriff's Cuſtody, an Appeal was 13.” 3 
1 . . EE Willmot v. 
brought, to which the Sheriff return d h Corp. but that Ther. 
he could not bring him without a ab. Corp. Per Cir ; 
The Return is not good; for it ſhould have been Cep; Cort”. 

et parat habeo, and then the Appellant may have a Jab. 
Corp. returnable. immediate; and you mult be well adviſed 
how you file this Return ; and the Return being amended, 

a Hab. Corp. taken, and Appellec brought to the Bar, and 
the Appellant call d, who appeared. After the Appellee's Ar- 
raignment, which was in French, the Counſel for him de- 
manded Oyer of the Writ, and Time to plead. Per Cur” : 
Of Right you ought to plead 7zzſtarter ; but ſince he has had 

his Clergy before upon the Indictment, and ſo has a {ſpecial 
Matter to plead, you ought to have convenient Time to patea p. 426. 
plead; but it muſt be qui inſtanter, and as of this Day, 
and no Imparlance entred; and he was commited to Mar- 


a 
Auſerave verſus Eſconrt. 


ER Holt: A Man may be nonſuited in 'Term-Time, Noor, 
and the Record made up in the Vacation; but it mult 
be on the Roll of the preceeding Term. 


An Order of Juſtices of Peace, willing Churchwardens Order of 
to pay a Scrivener five Pounds due to him for drawing of In- Juice to 
dentures for ſetting out poor Children to Trades, was Sum. 8 
quaſh'd, as being a Thing out of their Power; but the Way 

had been to order a Pariſh-Rate for levying fo much a Week 

till a convenient Sum were raiſed; and in that Caſe as ſoon 

as Money was raifed, an Action would lie for the Scrivener 

againſt the Churchwardens. 5 


Dominus Rex verſus Dorney. 
A N Inquiſition of forcible Entry was quaſh'd, for that porcible Eg 
it did not appear what Eſtate the Party on whom the ty, What E- 


ſtate Party had 


Entry was made had; for if he were 'Tenant at Sufferance aug 
| ppear. 
it would not lic, 
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Wall verſus Grover. 


x Inſt. 206. 4. ER Cur': If one binds himſelf in a Bond to go to a 
CREE 1 Place not in Being, or do other impoſſible Thing, the 
do an impoſ. Obligation is ſingle; and here the Caſe was, one laid a 
ſible Thing, Wager that he would walk in ſuch a Time to 1Jigh-Payp 
*. Corner, and the Place being Hide-Park Corner, and no ſuch 


Place as High-Park Corner, he loſt his Wager. 


Dominus Rex verſus Foley. 
Excemunicate H E was brought up by Hab. Corp. being taken up upon an 
— Enxcommunicato on piend return d in this Court; by which 
it appeared the Significavit was pro ſubtrattione decimari 
five aliorum jurium Eccleſiaſticorum; and Northey moved to 
have him diſcharged, for that the Cauſe, which ought to ap- 
pear certainly in the Significavit, was altogether incertain 
by the Sive aliorum, Gc. And per Holt, the Writ of Ex- 
comunication need not ſpecify the Cauſe, but is well gene- 
rally pro contumacid. F. N. B. 63. Reg. orig. 65. but the 
| Caſe need not Sigi ficaupit ought to expreſs the Cauſe. But ſince the Sta- 
ſpecially io tute of 5 El. c. — by which the Writ is firſt to be brought 
apperr n E into this Court, and to be delivered of Record to the She- 
"i ct 4 the rift, who is to return it hither; the Cauſe ought to appear 
Signifcavit. ſpecially in the Writ, becauſe otherwiſe the Court cannot 
know how to follow the Directions of the Statute; but the 
Doubt was, whether the Court could quaſh the Writ here 
for this Incertainty, or whether the Party ſhould not go into 
Chancery, where the Siznificavit, which was only recited in 
the Writ, was, and move there to have the Writ ſuperſeded 
quia erronice emanavit. And as to that Northey argued, 
That the Statute by directing the Capias to be delivered to 
the Officer of Record here, and returned here, did implicdly 
give the Court Power over it. Vide 2 Cro. 566, 567. Cxo. 
Ca. 196. Fuſt. Fo. 226, Mo. 667. Holt: I would ſee Pre- 
cedents ſince the Statute, whether the Form of the Writ be 
changed ſince, as it were reaſonable it ſhould, that the Court 
might procced or not, according as it feems to them proper, 
on the Face of the Writ; and if the Writ be bad, and by 
the Statute made returnable here, it is fit we ſhould have 
Power over it; for when a Writ is gone out of Chancery, 
returnable in another Court, that Court, wherein it is re- 


turnable, are the Judges of the Validity of it; and therefore 
—— = 8 


* 


— DH— : | _ ——— ka 
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we ought to have the Writ itſelf here; and if it prove not 
good, to quaſh it quia minus ſufficiens in Lege, and then 
Lend a Superſedeas to the Sheriff; but this ought not to be 
upon A Hab. Corp. but upon the Return of the Writ by the 
Sheriff. Indeed there have been ſeveral diſcharged upon a 
lab. Corp. for one of the nine Cafes within the Statute, but 
whether that ſhould be upon Plea pleaded, or on Motion, 
was a vexata quæſtio; and at another Day Precedents were 
produced pro and con. 8 El. rot. 20. general, ſame Year. 
Rot. 44. ſpecial Cauſe mentioned. 15 El. rot. 54. 17 Ja. 
rot. 111. Hill 17 & 18 Ca. 2. rot. 2. ſome as here, others 
with an aliorumque jurium Eccl': And at laſt he ſaid, he 
thought they were wrong upon the Hab. Corp. becauſe it 
was a good Return to a Hab. Corp. that he was committed 
upon an Excomm capiend, without any more. And let 
Writ be quaſh'd wife in a Week, and Superſedeas nift; and 
that was the Rule. | 
Note; While this Matter was under Debate, the Party 
was bailed. © 


Anonymus. 


\ Woman was libell'd againſt in the Spiritual Court for 4% n.this 
IA Incontinency with a Man, ſince dead; ſuggeſted for a A 3 
Prohibition that the Man was her Husband: And now the Suit may be in 
Spiritual Court could not examine whether he had been Pitta 
her Husband or not, becauſe that would tend to baſtardize eee 
9 Altardize Death of one 
the Children, and diſſolve the Marriage after Death of Party, * the Parties 
Holt : If there were a Marriage de fatto, tho? illegal, yet as OP: 
they ſhall not libel to avoid it after the Husband's Death; , 
but if there was none, the Death of the Man ought not to 


protect her from a Proſecution for her Whoredom. 
Dominus Rex verſus Inhab de Longcrichill. 
P ER Cur: If on Appeal a Pariſh be adjudged the laſt legal jt Order % 


Settlement of a poor Perſon, that Pariſh is concluded confirm'd on 

thereby, not only as to the Pariſh from which the firſt Order of Af 

Removal was, but alſo as to all other Pariſhes. 2405, It is OY 

fatal Exception to an Order of two Juſtices, that it does not 

lay that one of them was of the Corum. Vide Statute 13 

G 14 Car. 2. malate | — — 

340, If an Order be made to remove a poor Perſon from 

A. to B. and then he comes to C. the Juſtices cannot graft 
| an 
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an Order for ſending him to B. upon the firſt Order, begs, 
they arc not Parties to it; but ſuch Order may be given ;; 
Evidence of a Settlement in B. 


Pefea in ths Per Holt: If a Perſon preach in a Pariſh Church without 


Term, Turton 5 RTE TI 
v. Keignolds. Lea ve of the Parſon, he is a I reſpaſſer. 


Duke gchomberg verſus Murr 9. 


Scandalum T was moved to have Leave for the charging A. being 
egratum Priſoner in Newgate, with a Scandalum Maznatum, and 
ac etiam Bills of 100 l. in order to hold him to Special 

Bail, for ſaying the D. of S. was a Cheat, and had cheat«d 

the King and the Army. Holt: This being a poor Man, 

to charge him thus, will be a perpetual Impriſonment to him, 

and Special Bail has becn often demanded in theſe Actions, 

; yet it has been frequently denied; but he was order'd to 
find two that would ſwear themſelves worth twenty-five 

Pounds each, and himſelf be bound in one hundred Pounds, 


* Burnet verſus Wells. 
Words. ASE: Theſe Words ſpoke of a Tradeſman, be is 7 


He is a Cheat, „ | 
oat. Cheat; and further at another Time, with a Colloquinmn: 


without a of him and his 'Frade, he has nothing but rotten Goods in 
Colloguiem: Tis Shop, Judgment by Default, and ſeveral Writs of En- 
quiry. And per Cur, this was prudently done, the firſt Words 

being not actionable without a Colloquium, and therefore in- 

tire Damages would ſpoil all. Thus the Plaintiff having 

relcaſed the Damages upon the firſt Words, took Judgment 

upon the ſecond, which were held clearly actionable ; but it 

was agreed, if the Words were only that he had rotten 

Goods, the Action would not lie; for the Slander is to hure 

Nothing but rotten Goods, Jud. pro Quer. 


Heliard verſus 


 Ferſon found FER Holt: If a Verdict find one another's Receiver or 
rally e r Bailiff generally, it ſubjects the Defendant to account for 


count ſor al in the whole Declaration; but if it find him Receiver only 
Declaration. ſpecially as to ſuch and ſuch Things, he is only accountab!s 

Fro tanto. i 5 15 
5 2 
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Morley verſus 


E R Cur: It Defendant plead as to Part, and ſays no- Pifcontine 
8 : 88 . ; 9 f * i ner. 
thing as to the reſt; it is a Diſcontinuance, unleſs Plain— 


if will take Judgment by N. dicit. 


Hammond verſus Ouden. 


ASE: Plaintiff declares, That, in Conſideration of ſeven- If Thing is to 
ty Pounds paid by him to the Defendant, the Defendant esa des 
ſuper de afumpfit to deliver to the Plaintiff on or before the tain Day, mutt 
eighteenth Day of Jauiary following, on board the Plaintiff's OE ready 
Ship 1n ſuch a Place, twenty-hve Quarters of Oat-Meal, and the eee 
fix Hair and ſplitted Sives; the Plaintiff alledges, that he did venient Time. 
bring his Ship on the ſaid cighteenth of Vauudſy to the [dopant 
ſaid Place, and that Defendant did not deliver to him, oe. Ante p. 300. 
| Verdict and Damages for Plaintift Poltca Trin. 
Cooper took Exceptions to the Declaration. 1/7, That it |: W. z. 


Lanchaſhire . 


was altogether incertain, ſo that a Jury could not aſſeſs Da- Hilingworh. 
mages upon it; for it did not appear how many of the Sives 
were to be Hair, and how many ſplitted. 2%, That the 
Things were to be delivered on or before the eighteenth of 
January; and the Breach is laid in not delivering on the 
_ eighteenth, when the Promiſe might be well performed in 

.celivering at any Time before | 

But per Cur : As to the firſt, if a Man binds himſelf to 
give another fix Cows and Horſes, it muſt be ſix of each, 
and |t ſhall be taken ſeverally as ſtrongeſt againſt the Grantor 
belides here it is laid ſex cribras, Anglice Hair and ſplitted 
Sives, and we cannot take Notice, but a Hair Sive and a 
ſplittod one are the ſame. As to the 2d, they held, (but pro- 
felled there was no Occaſion to be poſitive as to that,) that 
the Declaration was good enough, without faying that 
there was no Delivery before the eighteenth ; for tho' the 
Defendant had Election to deliver them before the eighteenth, 
yet for that there muſt have been a Concurrence of the 
Plaintiff, for he muſt be there and accept; for the Defen- ven. _ 
dant cannot make a Tender before the eighteenth, ſufficient Vide 2 Cid 
to excuſe him from making a Delivery on the eighteenth . 
for the eighteenth being the ultimate Time the Law n 
points for the doing it, the one Party ought to be theres Lev. 104. 
to tender, and the other to accept. And if the poem: 
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had come before the eighteenth to the Place and tender d 
it, it would not excuſe him from tendering at the Day. 
3 Cro. 18. — Condition for Payment of Money at 9 


before ſuch a Day; upon which Debt was brought, and the 


Ante p. 399. 


2 Lev. 23. 


1 Vent. 178, 


214. 


3 Lev. 104. 


Detendant pleaded, that he was at the Place at a Day be. 
fore, and tendred the Money, and that the Plaintiff was net 
there to receive it, and held no good Plea ; for tho' he had 
Election to pay before or at the Day, yet he cannot make 
Tender before the Day, if Plaintiff be not there willing to 
receive it, and you cannot compel him to receive ſooner - 
therefore the laſt Day, which is the Day appointed by both 
Parties, they ought to meet, the one to tender, the other to 
receive. 3 Cybo. 73. Sed quere, If he had given the Plaintiff 
Notice that he would deliver at ſuch a Day before, whether 


Plaintiff ought not to be there then to receive. 2 CV. 9, 10, 


14. . | | 

"put if the Declaration were faulty in that Point, yet it 
is help'd by Verdict; for if there had been a Delivery before 
the eighteenth of January, that would have made Iſſue for 
the Defendant, and the Jury could not find for the Plaintiff. 
2 Saund. Pecters v. Opie. Action upon a Promiſe, that, in 
Conlideration the Plaintift ſhould build a Houſe for the De- 
fendant, Defendant ſhould pay Plaintiff 100 J. Plaintiff a- 
vers, that parat' fait et obtulit ſe, and that Defendant did 


not pay him; and it was adjudged that this was no good 


Breach, for if the Defendant was to pay the Money upon 


building of the Houſe, he ſhould ſay that he brought his 


Materials, and that the Defendant hindred him, for he ought 
to ſhew that he has done all that was in his Power; but 
upon Non afſumpſit, and Verdict, Plaintift had Judgment: 


And this is a ſtronger Caſe than ours. 1 Sid. 13. 1 Saund. 228. 


Action for falſly and maliciouſly indicting, no good Decla- 
ration, without ſaying that it was without probable Cauſe, 
and that Plaintiff was acquitted, or an Igaoramus returned; 
and yet this Fault was helped by Verdict. 1 Yer. 219. J. 
promiſes to pay B. Money, and if B. died within Age of 


eighteen, to pay to his Executor; Executor brings the Action, 


and avers that there was no Payment to him, without fay- 


ing any Thing of his 'Teſtator, and yet cured by Verdict. 


Jud pro Quer 


Clap han 
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Clapham verſus Wray. 


NE R lol: When a Prifoner renders himſelf in Diſcharge Fin Re 
of Bail in a Judge's Chamber, the Courſe is to have Þ: a Judge, of 


| 5 2 s . 
an Entry of it in a Piece of Parchment, ſigned by the 3 25 tur 


Judges, which is ſent over with the Priſoner to the Marthal, himſelf in Dit- 


nd ought to be brought back and tiled in the Office, and is arge of Bail, 
and ou! 2 e e eee is the Record 
in Puth the Record; and the Entry in the Judge's Book is of it. 


not very material, 
Per Holt : If a Perſon, pretending to be Mayor of a Cor- Seal of Corpo- 
poration, put the Corporation Seal to a Deed, yet it is not ue _ be 
* l | : 
by that the Deed of the Corporation. Re: 
Per Holt: In a Prohibition either of the Parties contend- In Prohibitica 
ing below may be Plaintiff. either of the 
- „ | Parties may 


be Plaintiff. 
Anonymus. 


As E upon three ſcveral Promiſes, and an Award or- airs of mu. 


dering mutual Releaſes pleaded in Bar. Per Cur”: tual Releales 


No good Plea, becauſe nothing is awarded that bears an 4. oe. 
: 3 P. | 1 Ante p. 130. 
Action; but if there were any Thing awarded, for the which ae. 
an Action would lie, it would be a good Plea, tho it were 
not perform d; and Fud' pro Quer. 
Per Holt: We never make a Rule upon a Sheriff to make 
a particular Return. „„ 
| Per Holt , Tho Inquiſition of forcible Entry be quaſhed, Reſtitution, on 
yet Reſtitution is not of Courſe, contrary to Ray. 8&5, forcible Entry 
7 of Courſe. 


More verſus Wats. 


VNA74TS was brought in upon a Habeas Corpus, before Salk. 581. 


the Return of a Capias in Nithernam, upon an E- N reple- 
d, 


longatur returned upon a Homine Repl.giando; and offere 
to plead Non Cepi, and give Bail. And Shower urged he 
ought to be received to do it; for that it is a Civil Ac- 
tion only for recovering of Damages for the Taking 
and Detainer, and likewiſe to procure the Party his 
. F 1 Liberty; 
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put in Bail to the original Action; and if it were no 


Term. S. Mich. 12 W. III. 1700. 
Liberty; and that the Capias in Mithernam was like Pro- 
ceſs of Outlawry upon mean Proceſs, the End whereof is to 
t { 
this Proceſs might be made a Snare for People's Liberties 
This Writ of Capias in Mithernam is no Writ of Execution; 


and we can have no Action of falſe Return againſt the $1... 


riff; 1ſt, Becauſe the Flongat is grounded upon an Inquiſi 


tion. 2dlp, If he cannot replevy the Party, he can make no 
other Return; for he is not to take upon himſelf to falſify 


the Suggeſtion of the Writ. After a Preſentment of a Grand 
Jury, the Party ſtill ſtands rectus in Cur, and may traverſe 
it; a fortiori the Sheriff's Return of an Elougatur ought not 
to be concluſive; and he quoted the Caſe in 2 Rod. Ab. 462, 
that tho' Sheriff returns Outlawry of Felony, yet the Party 
may aver, that he appeared at the fifth County; but that 
Caſe was denied to be Law by the Court, 
Mountague cont. This is not a Civil Action for Damages, 

and to have the Party enlarged, but is ſuch a Proſecution, 


in which the Defendant, if convicted, ſhall be fined and 


pillory'd: And the very Command of the Writ is, that the 
Defendant ſhould Jie in Gaol till Party be ſuffered to be 


replevied by him; the Words are dhe prefar' M. ſecunduin 


legem & conſuetud' Angliæ replegiari poſſis. Then there 
ate no Precedents, that we can find, of Bailing in this Caſe ; 


theie are many in a Homine Replegiando for a Villain, 


where the Villain was bail'd, and the Lord ordered to make 
a Return. And he quoted the Lord Gray's Caſe in King 


Ch. 2.5 Time, where the Defendant, upon Elongat return'd 
and Award of Mithernam, came in, and was fined; and ha- 
ving obtained his Pardon, moved to be bail'd; and upon 


this the Judges aſſembled, and held, that the Return was 
concluſive, and that he could not be bail'd; but might have 
a falſe Return againſt the Sheriff, if he had wronged him; 


and if that Remedy failed by Death of Sheriff, they held, 


there might a Commiſſion iſſue for the Taking an Inqui— 


ſition of the Fact, which, if found againſt him, he might 
| traverſe and try by Jury, and ſo he had a Means to diſcharge 


himſelf. And he compared a Capias in Mithernam, in this 


Caſe, to a Copias ad Satisfaciendum, both being with a 


Luouſque. 


Holt : The Caſe of the Outlawry is much a ſtronger Caſe, 
for that is for a Default in him in not appearing before, and 
ſure the Caſe you cite is very hard to maintain, and the Rei- 
ſon they grounded themſelves upon wrong, 912. that the Part) 
was concluded by the Sheriffs Return of an Elougat'; and 

—— + 


we have two Records of a No Cepi pleaded after an H- 
lngatur ; and ſo has the Law been holden ſeveral Times 
ince, and Iſſues tried thereupon. And this is no Criminal 
Proſecution; for the King cannot have it, and Dimages are 
always given in it. And Gould faid, Jcctiams have been ad- 
ded: to ſuch Writss VV 5 

Suppoſe he had come before Elosgat' returned, and en- Ane p 30 
ter'd an Appearance, and after Elougat had been ret urn d, If Appearance 


entered be- 


there ought to be no IVithernam ; and if ono had gone, it pre Z Feed 
onght to be ſuperſeded upon pleading No Cepi, without any return'd, no 
"nal. it is againſt all Re: fon that 15 Mithernam 
Bail. And it is againſt all Reaſon, that they ſhould be | 

Eb EY 3 ts oe | | . P74 . © ought to po. 
eltopped by the Return to ſay that they have not taken him.“ 


"There is no Diverſity between a Homizie Repleziando and No Difference 


a common Replevin for Cattle. And if upon Eloneat in en Dy” 
Cepi, it ſhall ſuperſede a Mitheruam; and ſo is F. N. B. plevin 
And if we conſider upon what Matter the Writ is grounded, 

it will appear not to be a Matter within the Sheriff's Know- 
ledge; for the Writ ſuppoſes the Cattle or Party to be ta- 
ken, and the Sheriff does not know whether it be fo or 

not; and if he finds them not, to replevy, he can make no 
other Return but an Elongatur; and that puts an Obliga- 

tion upon the Detendant to come into Court and diſcharge 

his Perſon or Cattle from a I/7thermam, by pleading Non Cepi. 


And it has been reſolved ſince my Lord G.'s Pime, that one x Cepi may 


might plead a Non Cepi after Elongat return'd; and a .- be pleaded | 
thernam is but a mean Proceſs grounded upon the Return of ace 
Elongat; and the Iſſuing of it cannot make the Thing worſe 7; 
than the Return had made it; and there never was any Law a- only a Proceſs 
gainſt Bailing one on mean Proceſs. But here you come in too Nenne on 
ſoon; for you cannot plead till the Writ be returned, nor rund“ 
| bailed till after Plea pleaded ; when you appear on the Re- 

turn, you ought to move for them to declare, for they ante p. 396. 
are demandable at the Return, as upon an Appeal ; and if 
they do not appear, they ſhall be nonſuited, and the Defen- 

dant diſcharged, and Plaintiff put to a new Writ. If De- 

feudant in Replevin comes tin on the Replevin, he need not 

gage Deliverance ; but if he come not in upon the Replevin, 


but upon a further Proceſs, he muſt gage Deliverance in Vide ante 36, 


ſomes Caſes; and he utterly condemned the Caſe in Ray- ue it. 


ond, before cited. Here is a Charge and a Denial, fo the comes in on 
Matter is indifferent; and if the Defendant appear on the the Pie, 


and pleads Aon 


 Pluries Homine replegiando, and plead Non Cepi, he ſhall ©; he need 
not need to give Bail; but if he comes upon the Mithernam, nor give Baits 
ut if on the 


1 | | , Þ | . Fe. * EN Las : 
he may plead Non Cepi, but muſt give Bail, which is in the e e 
. 8 Nature mult. 


Replevin for Cattle, Defendant comes and pleads a Ne 4,4 and Re. 
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Nature of gaging Deliverance; vide 12 Ed. 4.4. Upon a Ni 
Cepi on Return of the Replevin, the Defendant is in Court 
without Bail; but if he comes in Cuſtody there. muſt be 
Bail, the Words of the Book are, he iniſt continue in Ciſtods 
and that is in Bail. And here, becauſe he could not be baii'} 
before Plea, and that he could not plead before a Declata— 
tion, which could not be till the Writ was returned; it was 
offered for the Defendant to accept a Declaration as of the 
Return of the Writ, but denied, e 


Neo Action of And here they held clearly, no Action of falſe Return 


falſe Return yy ie againſt the Sheriff for returni FE 
will le again would lie ag Sheriff for returning an Elongat, in 


the Sheriff on any Caſe, where he cannot have Sight of the Thing to be 


Return of E. replevied, becauſe he can make no other Return; but if ſuch 
hngat', where 


r Action could have lain, the Taking an Inquiſition would 


ee the Things not have prevented it; for it is not a Sheriff's taking an In- 


to be reple. quiſition where it does not lie, will protect him from an 


vied. 


Ante p. 417. Action. And in an Appeal for Murder, after Return of the 
Writ, we bail, nay and give Time to plead, ſometimes. 


Ibn gas"; At the Day of Return of the Writ the Defendant was 


brought in again; and Holt ſaid, he muſt plead © Now Cepi 
in Perſon in Court, and the Bail muſt be in a Suri certain, 
Bail muſt be and in the Nature of gaging Deliverance, eig. that the De- 


in Nature of 


ons Dili fendant ſhall appear de die in diem till Judgment; and in 


_ Tance. caſe Return be awarded, that he ſhall reſtore the Party to 


| his Liberty, and pay all Coſts and Damages, or ſurrender 
Ante p. 36. his Body to Priſon. And he quoted the Caſe of Dela Baſtille, 
| who came in on the Return of Elongatur, whereby the Mi- 
 thernam was adjudged ſuperſeded ; and that of Hulle, who 

came in on the very Day on which the Homine replegiando 


| Nox Cepi may was returnable, And I never doubted, but a Defendant 
be pleaded on might plead a Non Cepi on the Return of a J/ithernam; 
Return of Vi- 


ternam, For otherwiſe he would be in perpetual Im priſonment, and 
N that would be hard 5 OI 
Obj. The Plaintiff ought to declare in Perſon ; and that 
he cannot now do, becauſe we ſay the Defendant keeps him 
his Prifoner. Auſcv. In this Caſe, they that ſued the Writ 
for him may for Neceſſity declare for him, and the Decla- 
ration is always adhuc detinet ; and if in any Caſe the 
Plaintiff declared in Perſon, it muſt be where he was re- 
plevied, or where the Defendant brings him with him into 
Court as his Villein. . . 
Obj. He ought to be in Cuſtody till the Iſſue is tried; 
as where Cattle are replevied, the Plaintiff has them in 
his Poſſeſſion till the Cauſe be determined, 11 H. 4. 10. 


5 Anſa 
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Anſcv. 7 Ed. 4. 15. Upon the Pluries, Elongat was re- 1f Peſfendant 1 
turn'd, the Defendant appeared; a J/ithernam is awarded, appears on the 18 
and that ſhould not have been; and therefore a Syperſe. {imo Wi [8 

8 2 a 0 —_ £71471 T9 go. 

Jeas was ſent to the Sheriff, becaufe the Mathernain flued | 
erroneouſly ; upon the 8zperſedeas the Sheriff returned, that | 
before the coming thereof he had delivered the Defendant's | 
Cattle to the Plaintiff in J/71hernam; and that as foon as he 10 
received the Superſedeas he came to the Plaintiff, to make 00 
Reſtitution, but that he had eloin'd the Cattle; and there- _ [kJ 
upon the Defendant prayed a Mithernam againſt the Plains 0 
tift, and had it. And where the Defendant appears, and 1} 
pleads Non C pi, or claims Property, there never ought to Wi 
go a /[ithernam ; but that Writ only goes where the Thing ; =! 
cannot be replevied, and Defendant will not come and 5 
pleddq. 1 fu (1! 
Obi. The Writ in the Regiſter Orig. 79. commanding the | ; | | 
Sheriff to enlarge the Lord taken in Mitherndim, upon his | ö 


producing the Villein to be replevied, would be uſeleſs, if 
that be ſo. 
Anſe. That Writ is to enlarge the Lord, upon his ſuffe— 
ring the Villein to be replevied; before the Day of Return 
he is to be cnlarged by that Writ, which otherwiſe the She- 
riff could not do, as he thought, or at leaſt would not. 
Indecd, if the Defendant comes in upon the Day of Pluries. 
returnable, or Return of Elougat, and avows, or pleads o- 
ther Plea, which puts not an End of the Matter, there may 
be room for a ]/ithernam ; but if he plead No Cepi, or 
claims Property, which puts an End to the Matter, ſuch Plca 
is a Superſedeas of the }/ithernam. And where he denics the 
Taking, there is no Reaſon why he ſhould be impriſoned 1 
till that be tried; for there is only a bare Affirmation to 0 
charge, and there is his Negation againſt it; ſo the Matter 
ſtands indifferent, and the Sheriffs Return does not ſtrengthen . 4 
the Matter a whit; for he cannot help making ſuch a Re 
turn, where he finds not the Thing to replevy. ; {i FI 
Obj. The Command of the Writ is to detain, « worſgue — _—_ 
hcſuffers Plaintiff to be replevied. . I 
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Anſw. True, the Sheriff cannot diſcharge him quonſque The Alias in . Wil 
that be done; the firſt and Alias in Replevin are only in Replevin in 4 Wh: 
Nature of a Juſticies impowering the Sheriff to hold Plea of 54; 98 M: 55 Wk 
the Matter by Replevin in the County, and the Plurtes is — 81 qi 

the Original on which Plea is holden in the Courts above; | \ HU 
and the firſt and ſecond are not returnable, but the third is 1 


returnable upon the Sheriffs Default of holding Plea upon 
the Zuſticies ; and that after Elongat return d, the Do 
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If Cattle be dant may plead a Nom Cepi; vide Kl. 71. N. J. 74. An 
taken in Ni. if Cattle be taken in Mitheruum, by Way of Exccution in 
—— by Replevin, the Plaintiff thereby gains an abſolute Property ; 
ay of Exe- Do 4 ; | 5 II 
cution, in Re. them in lieu of his own; but not ſo where the Mit herga 
plevin, Plain- is a Proceſs, If one declares in Replevin for Cattle wit}, an 
5 adhuc detinet, and Defendant has Judgment againſt him for 
where it is but Damages, by Payment thereof the Property of the Diftref. 
a Proceſs, {hall be veſted in him; but in Homiue replegiando, tho' he 
plead a Non Cepi, and upon that found againſt him, Jugs. 
ment be for Damages againſt him; yet the Liberty of Man | 
is ſuch, that thereby he can gain no Property therein, but 
a Capias ſhall go againſt him, and he thereupon ſhal} be 
kept in J/ithernam; and the Precedents in Raſtall upon this 
Head, are not to be depended on. If Flomine repleginnds 
be brought, and the Defendant claim the Party as his vil 
lein, that will be a good Return for the Sheriff to make; 
and there ſhall be no Replevin till Plaintiff give Security, 
and that in Court; and then there ſhall go a Writ, reciting 
the Security entered into Court, to the Sheriff to deliver the 
Plaintiff; and when the Plaintiff comes in upon that Secu— 
rity ſo entered into in Court, he is not at large, but to find 
new Security, that he ſhall appear from Day to Day, pend- 
ing the Cauſe; and that if Judgment go againſt him, he 
ſhall render himſelf to the Defendant, and he takes him 
out of Court. Vide 8 H. 4. 2. F. Mainpernor 21. 32 U. 3. 


If one is bald When a Defendant comes in upon a Capias in J/ither- 


in Withernam, ili, and is bail'd, that is but an Eaſing of the Cuſtody he 
— was in upon the Capras till the Matter be tried; and then 
him, he is to if the Iſſue be againſt him, he is, I think, to render himſelf 
8 ee te into Cuſtody again, and then he is in by Virtue of the CH. 
e pas in Withernam: Like the Caſe of Audita querela by 
one in Execution ; if it be upon a Deed, Nonage, or the like, 
the Court does bail the Plaintiff, upon Condition of a Re- 
cognizance to pay Damage, or render his Body to Priſon ; 
and if the Matter be againſt him, and he render himſelf to 
Priſon, he ſhall be in upon the firſt Execution; and ſo he 
will here, by Virtue of the Capias in WWithernam. But fup- 
poſe he does not render his Body in Execution, can the Court 
award another J/ithernam? And I think it can; and it is like, 
where a Man is bail'd upon an Appeal of Murder to appear 
from Day to Day, if he makes Default, it ſhall be recorded, 
and Proceſs ſhall go againſt his Bail, and a Capias againſt 
himſelf; and if he does not make Default, but comes in 
Diſcharge of his Bail, he ſhall be committed as at firſt, But 
{ſuppoſe in Replevin Defendant appears at the Elongat w 
| 2 | | turn o; 


—_ — — —_—}_ = 4 * ocot— ** 


Term. S. Mich. I2 W. III. 1700. 429 


turn d, and plead Noz Cepi, which is found againſt him, |; , Ce 
what ſhall be done then 2 There ſhall be Judgment, and a be pleaded, 
T/ithernam theretipon ; and the Reaſon is, becauſe a Plead- and found «- 
. 5 wa gainſt him, 

ing a Non Cepi upon the Elongat is a Siperſedeas of the judgment 
Viithernam at firit, and that is after falſified by the Verdict, half be, ard 
which thereby takes off the Syperſedeas, and then the Mat-“ erna. 
ter is open for a Mithernam. And it is like the Caſe of 
V. 2. c. 46. whereby a Writ of Inquiſition iſſues out of 
Chancery, returnable here, to inquire of Malefactors throw- 
ing down Incloſures noctanter, Gc. and upon Return thereof 
a Diſtringas ſhall go to ſummon the adjacent Vills to re- 
pair, and to inquire of the Miſchief, and to command the 

(aid Vills to make Reſtitution ; and the Writ in that Caſe 
has Words of Execution in it to levy the Damages found, 
and to bring them into Court; yet becauſe it gives a Day 
to the adjacent Vills to come in and plead, they may come, 
and either traverſe the Inquiſition, or demur to it, and till 
that be tried Proceedings ſhall ſtop; but after Judgment 
they are let looſe again, and a Diſtringas in iuſinitum ſhall © 
go. 1 Cr. 280. This was deviſed by Ng, then Attorney Ge- Jo. 306. 
neral, upon the Reaſon of the Law, tho' there were no Pro- 
ceedings upon that Statute ſince the 13 Ed. 1. till that Time. 
In like Manner in our Caſe, by Appearing and Pleading up- By Appearing 
on the Mithernam, a Non Cep!, Proceedings are ſtopped till _— 
that Ilue be determined; and when that is done, they ſhall , at 


be open'd again; but there are no Precedents for this, but Proceedings to 


ſtay till Iſſue 


the Reaſon of the Common Law. And if he does not ap- determined 


ear, he forfoits his Recognizance; and beſides a new [//;- 
thernum ſhall go againſt him; and if he does not make De— 
fault, you have him in Execution upon the old Proceſs revived; 
indeed we arc in an untrodden Path, but go upon the Rea- 
ſon of the Law in like Caſes. And here he ſhall not gage 
Deliverance, becauſe he pleads he has him not; if he had 
confeſſed the Taking, he muſt have done it; or if he had 
pleaded in Abatement; he muſt have gaged Deliverance con- 
ditionally, that is, if he had taken him ; and thereupon a 
Writ ſhould go to the Sheriff, to which he might return 
that he has him not; and upon Non Cepi there ſhall be no 
Gager of Deliverance in Replevin for Cattle. N. 9. 

And he ſaid, they ſhould have the Writ in Court, and Ante p. 36, 
be ready to declare, for they were demandable at the Re- _— 
turn-Day in this Caſe, and in Replevin for Cattle, as well «gen 
as upon an Appeal. i Return · Day. 
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And tho' here we take Bail, yet ſome Entries are e- ſta- 
tim committitur cuſtod Mareſch ibi remanſur” quouſque he 
ſuffered the Plaintift to be replevied. Jide 5 H. 4 Rot. 25. 
Hom? repl. to the Sheriff of Devon; and on Elongat' return 
a Suggeſtion of a Latitat to Somerſetſhire, and a Capias in 
Mithernam: And after Party came coram Domino Rege apud 
. and ſeveral manucepermnt him, to keep him quouſque re. 
plegiari goluerit, &c. Hill. 16 R. 2. Rot. 16. | 


in Plurie: Re- We are alſo of Opinion that the Pluries repleg gives a 
plevin theres Day in Court; for there is no Day in common Replevin 
a Pym but as here, to deliver Cattle, or ſhew Cauſe to us ſuch a 
Day why he did not, or could not; and there is no expreſs 
Summons of the Party, but only an implicd one; and if he 
appear not then a Pore ſhall go, and, if he makes Default 
to that, a Capias. Indeed in Raftall the Entry in a Homine 
rehleg is Attachiat” fuit ; and the Reaſon is, becauſe the 
Party himſelf ought to appear: And if a Writ be return'd 
unexecuted, as a Ai habet per quod ſummoneri poſſit, he 
may, notwithſtanding, appear to prevent a Capias; and what 
Day have the neighbouring Vills upon the Diftrinzas, ac- 
cording to the Statute, but the Return of the Writ? and 
yet there they may come and traverſe the Fact's being done 
noctanter, or that they were the next Vills, or even the 
Damage; and what Day has the Plaintiff in any Caſe but 
the Return of the Writ? and in Conſequence of Law the 
Party may be ſaid attachiat' in Replevin; and ſo in this 
Caſe with a Witneſs, where he is brought in in Withernam; | 
Pultca p. 435 but you mult not take Notice of his being in Cuſtody in any 
Caſe, but where he is 772 Cuſtodia Mareſchalli, tho he be 
actually in Gaol. But the clearer and better Way of de- 
claring will be to ſay thus, Dominus Rex mandavit Vice- 
comiti breve ſuum, &c. and fo ſet forth the whole Reple- 
vin, Return, J/ithernam and the Return thereof; of which 
Tee a Precedent in Rafe. 560. in Replevin for Cattle. And 
this is the better Way, becauſe the whole Matter will ap- 
pear on Record; in the Common Pleas they only recite 
the Subſtance of the Writ, but here in this Court it is ſet 
forth in hc verba. T_T ET 
b Obj. Here they cannot make an Attorney for the Plaintif, 
and he is not to be found to make one for himſelf. Ru/p. 
Since the Law enables him to ſue this Writ by Friends, it 
will of Conſequence enable them to make an Attorney tor 
him. But another Doubt was, whether the Plaintiff being 
an Infant, he ſhould proſecute by Attorney, or prochers 
L an) ; 
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' amy; ad quod non fuit reſponſun. And here the Writ being Where the 
againſt three, one whereot only was brought in, it was Writls againft 
Joubted by the Plaintiff how they mult declare; to which it ae ayer 
was anſwered, they mult do as if it were in an Appeal, de- thoſe 4 — ap- 
clare againſt him that appeared, and continue Proceſs againſt e as 
the others. And Holt faid it would be a Queſtion whether droge 
the Plaintiff ſhould not be put to find Pledges ; but at laſt thers. 
the Plaintiff was demanded, and would not declare, and fo I Plaiutict is 
was nonſuited, and the Defendant diſcharged. will nos de- 
Note; While this Caſe was under Confideration, oft clare, fhall ve 
order d Mr. Clerk the Secondary to prepare a Draught of tes 
the Recognizance, which the Bail were to give; which he 
did; and after great Conſideration Holt et Cur approved of 
this that follows: e 


a 
* 


— 


Et ſuper hoc dener hie in cur dict. Domini Regis cordun 
100 Rege A. B. et D. et Manmnceperiunm, et quili bet EOF 
manucepit pro prefat D. att ad habend corpus ejus cb 
ram Domino Rege apud prefatum tru, et fic de die in diem 
quonſque judicium inde redditum fuerit. Ft ft contingit 
quod idem D. I. convincetur, quod tunc ipſe prafat' D. I”. 
le Priſons Mareſch' Mareſch dicti Domini Regis coran 
ipſo Rege in ⸗Mithernam reddet ibid moratur' donec pre- 
fat I. M. e cuftodia ſud adeliberabit; et ad largum quo 
coluerit ire permittet; vid. quilibet manncaptorium pred. in 
hac parte ſub pena quingent librarum, quam quidem ſumman 
quingent librarum iidem manucaptores concedunt, et qui- 
libet eorum concedit de terris et catallis ſuis et corn 
_ enjualibet fiert, et ad opus pred. Th. M. levari, ft coutiuget 
pred. D. V. ad prefatum tru ſeu aliquem alium diem per 
Cur Domini Regis hic in præmiſſ. prefix” aut prefigend: 
perſonaliter non comparere, ant fi continget judic verſus 
pref. D. V. in hac parte reddi et pref. D. ſe ditt Priſouæ 
Mar Mareſeh' ea occaſione non reddere. 5 


Per Holt A Perſon of ill Fame is not bailable by the Perſon of it! 
| | 805 | N Fame not bail- 


Statute of V. 2. able by W. 2. 


Der eundety: When a Matter is referr'd to the Maſter 
of the Office to examine, and a Summons or a Service of 
the Rule to the Party, if he will not attend; Maſter may 
examine ex parte without Motion. „„ 


Per eundem: One is not to be heard for one in Con- 
tempt, or convicted, without his Client be in Court. 8 
12 Hemming 


demanded, and 
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1 


Hemming verſus Price. 


| Suit may be 8 HE was libell'd againſt in the Spiritual Court ex officio, 
4 


re or a for Adultery with one now dead, by whom ſhe had 
a Woman for Children living; and having pleaded below, that ſhe was 
Incontinency marricd to him, it was replied, that ſhe had a former 


frer th 1 . 
Neat or the Husband then living; and a Prohibition was moved for, ſug- 


| Man, whom geſting the Matter of the Plea. And it was urged, that by 


ſhe ſuggeſted — wo - : 
bebe ſentencing her, they would in Effect baſtardize the Iſſue, 


Husband. Which ought not to be after Death of one of the Partic:, 


Ante. p. 419. But Holt. Do you think that if a Man and a Woman co- 
habit together, and have Iſſue, and one of them dies, that 
that ſhall protect the other from being proceeded againſt 
in tbe Spiritual Court for Fornication; and this ſhall not 

baſtardize the Iflue, for he was a Baſtard without any Pro- 

_cccdings of theirs, if the Parents of it were never married. 
And the Meaning of the ſaying, that one ſhall not be baſtar- 
dized after the Death of either of his Parents, is, that the 


it is only a Spiritual Court ſhall not procced to diſſolve a Marriage de 
Marriage ae 


ago, which fatto after Death of either Parties, as in caſe of Conſan- 
dall not be a- gUinity, Precontract, ec. but in this Caſe, if the Replica- 
Nee * tion below be true, the Marriage was ipſo facto void. Vids 

— 7 Co. Kenn's Caſe 43. U. 44. a. Styles Rep. 10. Adminiſtra- 


Court. tion was committed to a Woman, as Widow of 7. S. and a 
Libel was in the Spiritual Court to repeal the Adminiſtra- 
tion, upon Suggeſtion that J. S. had a former Wife living 
at the Time of his Death; and there indeed a Prohibition 
was granted. Vide Mine v. Selleck, Trin. 2 Fac. 2. One 
having two Wives died, and one of them libell'd againſt the 
other for Jactitation of Marriage; and ſhe ſuggeſted that it 
was to avoid her Marriage, and a Prohibition granted. 
And none of the Caſes in 1 Ro. Ab. 356. are like this. 22 

Hd. 4. Fitz. Conſultation, pl. 5. A. marries B. and after 
turns her off, and takes L. to Wife, by whom he has Iſſue, 
and dies; after his Death the former ſues the ſecond Wife to 
avoid the Marriage, and held it could not be, becauſe the _ 
Husband was dead. But here is no Libel to queſtion the 
Marriage, but to puniſh for Fornication; it is true her De- 
fence is, that ſhe was married, and Queſtion only is, whe- 
ther when they have Juriſdiction of the Matter, and Iſſue, 
ariſes upon the Defendant's Plea, whether they ſhall not 
3 it; and why not as incident to the original Cauſe? But 
where their Law does not agree with ours, they ſhall 3 
5 | judge 
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judge of the Incident, but not according to their Law, 
but according to ours, if both Laws vary in the Point. 
And the Sentence in the Spiritual Court in this Caſe would 
be no Concluſion to the Child, as it would be in Caſe of 
Divorce; and it is for Fear of a Concluſion there cannot 
be a Divorce after Death of one of the Parties; and this being 
a Proſecution ex officio, ought not to be diſcouraged; and per 
Cur, no Prohibition. 


Turton verſus Reignolds. 


Legacy of fifty Pounds per Annum was left asa Main— Poſtea Hill. 
FA tenance for a Parſon to Preach once a Week in the pech 3 
Pariſh Church of B. he was to be choſe and removed by Harris. 
the Majority of the Pariſhioners; who choſe one R. whom No one can 

hward Fuſed he Church . preach in a 

the Churchwardens retuled to open the Church to; where- Church with. 
upon he libell'd againſt them in the Spiritual Court; and out Leave of 
a Prohibition was granted, for that he did not ſhew he had e Prion. 


a Licenſe from the Parſon of the Church, in whom the Free- Ante p. 420. 


hold of the Church is, and without whoſe Conſent none can 
preach in his Church. It is true it may be an Eccleſiaſtical 
Offence for Churchwardens to ſhut out the Parſon, or any 
other appointed by him to preach in the Church; yet it can- 

not be one not to open the Church for one appointed by a 
Stranger, without he has the Parſon's Licenſe ; and you 
ſhould have ſhewed in your Libel, that you had ſuch a Li- 
cenſe. And Holt was of Opinion, if the Ordinary had ap- 

inted one to come and preach in ſuch a Church, yet he 
could not juſtify doing it without Conſent of the Parſon. 
And if a Perſon give a Charity to a certain Clerk for preach- 
ing in ſuch a Pariſh, he muſt do it by the Conſent of the 
Parſon. oa, 


And Jlolt further ſaid, That let a Parſon be ever ſo or- No one can | 


preach with- 


thodox and able, yet he is puniſhable for his Preſumption, if out Licenſe of 
he preach without Licenſe of the Ordinary; but the Ordinary the O:dinary, 


ex debito juſtitiæ ought to give ſuch Licenſe to one that is 
fit; but if he does refuſe, no Mandamias will lie, but his Re- 
medy is to appeal, 3; 


5 8 RNaſiere 
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Maſter of a 
Ship has the 
Power of chu- 
ſing the 
Sailers, and 
not the Own- 
ers. 


Foſtea p. 440. 
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Roſiere verſus Sawkins. 


Reſpaſs by the Maſter for a Battery on the Servant 

per quod, Gc. Defendant pleads, That the Plains 
and three more were Owners of a Boat for conveying of 4c. 
ſengers between L. and G. and they conſtituted the Defen. 
dant Maſter of it; and that finding the ſaid Servant on board 
Damage-feaſant, he took him and turnd him out. Plaintis 
replied, that being Part-Owner, he commanded him to go 
board and ſerve there; to which the Defendant demurtd- 
and adjudg'd pro Defendente; for when the Part-Own:r; 
had made the Defendant Maſter, they could not put any 


Servants upon him without a ſpecial Agreement for it, for 


Breach whereof an Action would lie; for the very making 


him Maſter impowers him to chooſe his Servants, for he is 


anſwerable for all Events, and therefore but reaſunable he 
ſhould have Liberty of chooſing ſuch Men as he cen con- 
fide in, and for whoſe Honeſty and Diligence he may take 


Security; and the Owners have no Means to avoid it but 


to recall the Maſter's Authority ; and it is one of the Incon- 
veniencies of Jointenancy, that one alone cannot do that, 


Jud pro Defendente. 


Information. 


Information was filed againſt a Gaoler for ſuffering one 


taken up upon an Excommunicato capiendo, to go at 


Quantum me- 
Tut, 


large. 


Snow yerſus Firebraſſe. 


NUantum meruit on a ſpecial Promiſe, That whereas the 
Plaintiff, at the Requeſt of the Defendant, did find 
the Defendant with Meat, Drink and Lodging for ſeveral 


Months, he promiſed to pay him what it was worth. After 


Verdict it was moved in Arreſt of Judgment, that the De- 


claration was too incertain for the Time; but being after 


Verdict it was held well, as ideb pro diperſis mercimonits, 
eſpecially being executed. Et Jud. pro Quer. 


Blaxton 


— 
— —— 
* 


Blaxton verſus Honove. 


Arnell urged, that if it appear on the Face of the Li. Fchibition 
bel, that Eccleſiaſtical Court has no Juriſdiction, they Spiritual ” 
may be prohibited without Suggeſtion ; but Cur” contra ; for Court with- 
the Suggeſtion is a fundamental Point, and is the Declaration 3 el 
on the Writ. Fide 2 Inft. —. 12 Co. 63. where the Com- 
plaints of Spiritual Courts againſt Common Law Courts 

were examined; and the great Care of the Judges in rc- 

quiring Suggeſtions, before they would grant a Prohibition, 

much admired. | 


Dominus Rex verſus Purſey. 

N Indictment filed Paſch. 10 W. z. Rot. 42. was, that Indictment 
A. uling the Trade of buying and ſelling Cattle apyd Nuaſted. 

B. in Com M. did buy and expoſe to Sale bad Cattle, Gu. 

and it was quaſhed for Incertainty; for if it be underſtood 

that the uſing of Buying and Selling was at B. in Com MU. 

there is no Penne where the Expoling to Sale was; and if 

(B. in Com A.) be applied to the Place of Sale, there is no 

Place laid where the Uling the Trade was; fo quacuuq ue via 

it will be impoſſible to make it good: Per Cur". 


When Exception is taken to Bail, there ought to be No. Notice to be 
| tice of it to Defendant's Attorney: Per Cur”. _ given when 

- | 5 | | | . e 
When one is removed hither by Habeas Corpus, and 
turn'd over, there is a Committitzr ſent over to the Marſhal Ante p. 423, 
with him, and that ought to be brought back and filed in !?“. 


C 


the Office ; and let that be obſerved. 


One charged 


Per Holt : One charged with Buggery not bailable. with Buggery 


| | | | | | not bailable. 
Per eundem : When Proccedings are ſet aſide for Irregu- No Coſts 


larity, there ſhall never be Coſts. where Pro- 
| e | ce-dings ſet 


Adams verſus Arnold. 


Ction upon ſeveral Promiſes; and in Aſſigning the Breach Breach. 
it was G pred” Ad. the Plaintift 2077, ©'c. upon Demur- 


PD.bois 


TH MDT... 


aſide for Irregularity. 
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Dubois verſus Tyrant. 


Adminiſtra- By Will deviſes 8o0/. to his Wife, and the Reſdue 
NN of his Perſonal Eſtate to his Son, an Infant, when he 
ed to One Au- 


ante minori came to the Age of twenty-one Years, with Proviſion for 
etate of an his Education in the Interim; and if the Son died under 
Executor, Age, the Reſidue to his Nephew, who was likewiſe under 
whether on C 2 f : 
his Dying un- Age, upon the ſame Contingency ; and if he died under Age 
der Age it the Reſidue to the Plaintiff Dubois, who now ſues in the pi 
— 0 6 ritual Court. He makes his ſaid Son Executor, and dies; Ad. 
committed to Miniſtration durante minoritate is committed to the Mother 
reduary Le- the Son dies Inteſtate, the Nephew continuing under Age, 
18 Dubois, the contingent reſiduary Legatee, in Caſe the Ne- 
phew died under Age, being alſo next of Kin to the Ne— 
phew, libels againſt the Widow to have her Adminiſtration 
repeal'd. And a Prohibition was moved for, for theſe Rea- 
ſons: Executors and Adminiſtrators are Officers in "Truſt for 
the Teſtator and Inteſtate; and as Ordinary cannot change 
an Exccutor appointed by the Party; ſo now ſince the Sta— 
tute of 31 Ed. 3. and 21 H. 8. it is directed to whom Ad- 
miniſtration ſhall be committed; and once the Ordinary has 
executed his Authority, (for ſince the Statute he has no 
more,) the Adminiſtrator has the ſame abſolute * Property 
that an Executor has; and the Ordinary ſhall. not interfere: 
And it cannot be denied, but the Wife here was next of Kin 
to her Husband and her Son, who was reſiduary Legatee, and 
who, as ſuch, ſhould have adminiſter'd if he were of Age, 
if the Father had died Inteſtate. 2dly, Adminiſtrator is a 
'Temporal Officer, of which Common Law takes Notice; 
and tho' Cuſtom of the Realm allows the Ordinary to create 
him, yet he cannot deſtroy him after. 3d/y, The Inconve- 
niency would be intollerable, if Ordinaries had ſuch a Pow- 
cr to repeal; for he might do it in the midſt of a Suit by 
a Creditor againſt him, and ſo abate his Suit, to the great 
Vexation of Creditors ; or it might be in the midft of a Suit 
by an Adminiſtrator, to recover Aſſets to diſcharge juſt Debts, 
to the great Waſte of Aſſets, and likewiſe to the great Pre- 
Poſtea 443. Judice of Creditors. 4th/y, It is frequent with them to 
grant Adminiſtration with a Limitation or Condition, which 
ſhews, that in their own Opinions, they cannot revoke ; for 
otherwiſe, what need they grant them upon Condition? 
To which it was anſwered, that moſt clearly an Admi- 
niſtration may be revoked, but in what Caſes is the Que- 
ſtion; and this Diverſity was put, that regularly, wm 5 
2 = tatute 


-_ 


Sl | 
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Statute of 21 H. 8. is rightly purſued by the Ordinary, he where Direc. 

cannot after revoke ſuch Adminiſtration granted according tions of the 
to the Statute; and in that Caſe the Adminiſtrator gains an oat 4 

bſolute indefeaſible Intereſt therein. But where he does not minittration 
purſue the Directions of that Statute in granting Adminiſtra- cannot be re. 
tion, he gives indeed an Intereſt to the Adminiſtrator, but a de- eie „ 
ſeaſible one, and ſuch as may be after repeal'd ; as if there not, may re- Ul 
be two in equal Degree, or Wife and next of Kin, there hee. „ 


has Election to which of them to grant it; and therefore if s 
he grants it to one of them, he ſhall not avoid it ; but if, 1 
intending to grant it to next of Kin, he ſhould grant it to 1 


one more remote, he may after revoke it at the Suit of * 
the next of Kin. Vide 1 Sid. 293, 409 | = _ 
Then it muſt be admitted, that the Right of Adminiſtra- | 
tion is now in the Infant reftiduary Legatee ; and this they | 1 
admit in their Suggeſtion, that ſhe has Adminiſtration in 8 
Fruſt for the Infant reſiduary Legatee, to whom ſlie is not "=o 
next of Kin; ſo the whole Queſtion is, whether Adminiſtra- | | 
tion, which a refiduary Legatee ought to have, if he were — 
not under Age, can be well and irrevocably committed to a 
one that is not next a Kin to him. Vide Dy. 372. 1 Vent. | 1 
317. 1 $id. 280, That Right of Adminiſtration belongs to 1 
the reſiduary Legatee by the Equity of the Statute; then 
the Matter is no more than this, that the Bithop gives the | 
Curatorſhip of this Infant to her, and why may he not take 110 
it from her again, if he fees Occaſion; for it is no Dilturbance _ j 


of the Right, for that always remains in the Infant ; and it | 
is like a Guardian appointed by the Court of Chancery. And _ 
it would be very inconvenient, if when the Right of Admi- 0 

niſtration is in one, who, in Reſpect of Infancy, is incapabte _ 
of adminiſtring, and Spiritual Court grants it to another, if = | 


they ſhould not have Power to revoke it upon Occafion ; 
tor otherwiſe the Adminiſtrator might waſte all the Eſtate 
mem ĩðͥ „ 10 

By the Statute of 21 U. 8. c. 5. h. 3. and 22 & 23 Car. 2. 1 
6. 3. upon granting Adminittration, Ordinary ought to take i 
a Bond, &c. which is not done here, therefore he has not 5 1 
purſued his Authority; ideo Adminiſtration not abſolute. If _ | 1 


Adminiſtration be granted to a Perſon then ſolvent, Compos 
mentis, or within Communion of the Church, who after j 
becomes inſolvent, Non compos or excommunicate, ſhall it a I! 


not be repeal'd? Vide 3 Keb. 124, 131, 282. 

Holt: Where there is an Executor under due Age; if where there 

there be Legacies, the reſiduary Legatce ought to have Ag. is an Executor 
. „ miniſtration 13 

on ſhall be committed to the reſiduary Legatce. 1 Jo. 225. 1 Cr. 201, Ante 306. 2 Lev. 55. 1 Vent. 217. 
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miniſtration durante minoritate, and not the next of Kin to 
the Inteſtate; becauſe that by the Statute of 31 Ed. z. it i 
to be committed to the moſt foyal and next Friend of the 
Inteſtate; and the making a Reſiduary Legatee in ſuch a 
Will is a manifeſt Indication that ſuch a Teſtator took that 
Perſon, whom he has ſo made, to be his next Friend. If 
Feme Covert dies Inteſtate, leaving divers Debts due to her 
before Coverture, and Adminiſtration is committed to her 
Brother, or other next of Kin, it ſhall be repeal'd and grant- 
ed to her Husband ; and that has been ſo adjudged in the 
Common Pleas, in the Caſe of Duncomb and Maſon. But 
the principal Caſe is very conſiderable; and there was the 
like Point in Ch. J. Pemberton's Time, and a Prohibition 
granted, but the Point not determined: Moſt certainly, by 
this Grant of Adminiſtration, an Intereſt is granted and yeſt- 
ed in the Adminiſtratrix. If Adminiſtration be granted to a 
Creditor, and after a more principal Creditor comes, it ſhall 
not be revoked for him; and it may be here factum valer, 
fieri nom debuit ; before the Statute of Ed. 3. the Adminiſtra- 
tor was but a meer Servant of the Ordinary, removeable at 
Pleaſure, but fince he has the abſolute Property. Indeed an 
Adminiſtrator durante minoritate ſhall do nothing to the Pre- 
Jo. 228. judice of the Executor; and there is a Diverſity, in Point of 


Poſtea Paſch. Determination, between an Adminiſtrator durante ini nori- 


. tate of an Executor, for that ſhall only indure till Executor 


mas. comes to Seventeen, at which Age he may act as Executor; 
Ante p. 194. and Grant of Adminiſtration durante minoritate of J. F. for 
that ſhall hold till he comes to Twenty-one. Gold accord”; 

and it is hard to maintain, that a Grant of Adminiſtration 

to one during Minority of one that has Right to adminiſter, 

Poſtea 44. is a bare Authority. And Holt & al, at another Day, it is 
a Point worthy of Conſideration, and much may be ſaid to 
prove that the Ordinary has executed his Authority; there- 

fore let Prohibition go, and declare immediately. 12 


Outlawry. Per Holt : By Outlawry, Leaſe for Years is forfeited be- 
Leaſe is for: fore any Seizure ; and therefore if it be ſold after Outlawry, 


OO: and before Seizure, the King ſhall avoid the Sale; but if 


Ante p. 176. one outlawed fell an Eſtate in Fee before Seizure, the Sale 


Hard. 101. 


Raym. 17. is good, and the King ſhall not have the Pernancy of the 


Profits; but if the Sale be after Scizure, the Sale ſhall hold, 

but the King ſhall have the Pernancy of the Profits; but 
even in caſe of a Leaſe there ought to be an Office found 

for the King. Vide Cro. Fac. 82. — 


1 | D E 
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Anonymus. 


a Bankrupt, a ſhort Time before Act of Bankrupt- 
cy committed, were fraudulent or not, theſe Points 
— were agreed by the Court; 1/7, That the Sale 
being to a near Relation of the Party's, was ſome Mark of 


Fraud, tho not a concluſive one; becauſe Relations might 


be real Creditors, or give a valuable Conſideration. 2d/p, 


The Non-payment of Money at the Time of executing the 


Need is another. 3d/y, It is ſome Evidence of a bona fide 

| Conveyance, that the Deed mentions Money paid; but that 
had need of other corroborating Circumſtances, as Enjoy- 
ment, „ | 


Per Cur: If there be Evidence of both Sides, and Ver- Ms 
dict againſt the Strength of Evidence, if ſuch Trial be not Cauſes for 
peremptory, there ought not to be a new 'Frial. General granting it. 
Cauſes of new Trials are Want of due Notice, Practice or 


Miſdemeanor in Jury, in either Party or their Agents; the 


Abſence of ſome material Witneſs which they could not then 
have; Verdict againſt Evidence, exceſſive Damages, Ge. 
Note; In many Caſes, upon granting of new Trial, the for- 
mer Verdict ought to ſtand as a Security; for otherwiſe the 


Party, againſt whom it paſſed, might ſpirit away the Evi- 
dence on whoſe Teſtimony it was obtained; and þ without 
any Corroboration of his Right, deprive him of the Benefit 
of his Verdict. . DT 2 


Grant 


FPON a Queſtion, whether a Conveyance made by Rant: 
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tax themſelves 


_ of the Pariſh. 
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Grant verſus Baily. 


Salk. 33. ATE of a Ship libell'd in the Admiralty Court for |. 
ena J an Wages; and Prohibition moved for by Raymond. Any 
Admiralty, agreed per Cur, it ought to go in caſe of a Matter ; /ecy; in 
1 Vent. 146, caſe of Mariners; and the Mate being a Mean between both, 


Ae p. 409. it was doubted; but Court inclined to conſider him as à 


406, 434. Mariner, becauſe he is hired by the Maſter, as other Mari— 


ners; but the Maſter is put in by the Owners, | And after, 
upon Conference with the Common Pleas, where a like 
Caſe was under Conſideration, ruled that no Prohibition 


ſhould go. 


Executor. Per Cur: The Reaſon why an Executor, Defendant ot 

1aintift, upon a Nonſuit, ſhall pay no Coſts, is, becauſe the 

Suit being 72 auter droit, he may well be thought miſ— 
conuſant of the Truth of the Cauſe of Action. 

Artorney on Per Cur: One cannot change his Attorney on Record 

Record not to ” ef 


be changed Without Leave of the Court; and after Judgment the àt— 
without Leave torncy on Record may receive and acknowledge Satisfaction, 


ot the Court. by Virtue of his former Warrant; and when Attorney of Re- 
cord is changed, the Record ought ſpecially to mention that 


it was by Conſent of the Court, 


f The Ning verſus Sir Hugh Ewverard. 


Pariſh may \ Rule was obtained by Surprize, for Leave to file an In- 


e i a formation againſt him, and ſeveral other Pariſhioners 


Suit for the of the Pariſh of ——— in Ffex, for laying a Tax upon 


ruvlick Good themſelves for carrying on a Suit againſt their Vicar in the 
Spiritual Court for Incontinency. And the Court held, they 
might lawfully tax themſelves, by Conſent, to carry on a 
Suit for the Publick Good of the Pariſh ; but in that Caſe 
85 the Majority could not bind the reſt, without their Conſent, 
Vide ante as in caſe of other Rates. But the Information being filed, 


P. 154,155. jt was referred to Maſter of Office. 


Per Holt : Acts of Parliament on the Rolls are not di- 
ſtinguiſhed into Paragraphs, but that is done by the Printer, 


1 „ es; Px 


— 
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er err — 


ml. | | _ | | | 
Per eundem: Tho' an Executor de ſon tort pays Debts pode pack. 
duly; with all the Aſſets that come into his Hands, yet the 13 W. 3. 

rightful Executor ſhall maintain Treſpaſs againſt him; but pra er 
he may give ſuch Payment in Mitigation of Dimages; yet panda or 
the Right of the Action and Verdict ſhall go againſt him, Debi by Ie 
| | _ eEcutor de ſor: 
tort, is only in Mitigation of Damages. 


Per Cur: If Srire fa be returned ſerved, and the De- ITN 
tendant has an Act of Parliament for his Diſcharge, and ©- fac return d. 
mits to come and plead it, he has for ever loſt the Adyan- Defendant 

1 5 | does not plead 
tage N | 


Fctre 


OY what he his 
in Diſcharge, the Benefit of it is loſt. 


Dominus Rex verſus Margaſon. 


| E Was committed fo Nowgnte upon the Act of 8 CF On Fab 
9. 3. upon Retuſal of paying ſuch Money as was in 0% Rule 


1 ie | oy may be to 
his Hands as Collector of the "Faxes; and removed up biing bim up 


by Habeas Corpus the laſt Day of laſt Term; and then, any Day the 


abſente Holt, a Rule made for to bring him up the firſt fine Term. | 
Day of this Term, without filing the Return. Holt: Tho! it; aire A 
ſuch a Rule might well be for the bringing one up, in a be in a ſubſe. 
Day in the ſame Term, without filing the Writ, yet it ought Went Fern. 
not to have been to bring him up at a Day in another Term, 
without filing the Return; for he cannot now be brought 
up upon a Writ returnable in a precedent Term, by ſuch a 
Rule, without the Return thereof be filed; therefore you 
muſt take out a new Writ. And this being a Cauſe con- 
cerning the King's Revenues, you had beſt give Notice to 
the Attorney General; for we ought not to file a Return of 
any ſuch Matter removed hither, without Notice to him. 


Per Holt : If Covenant be to pay a Sum to a Stranger, Tender and 
at ſuch a Day and Place, Tender and Refufal is no Ex- Refulal. 


cuſe of Non- performance. 


Per euudem: A Maſter cannot aſſign over his Apprentice, Apprentice 
as he may another Chattel, but it muſt be with his own net to be aſ 

Conſent | | | J | ſigned without 
Per eundem: There needs no Notice to Church-watdens, No Notice in 
Cc. of a Servant's coming into a Pariſh to gain a Settle- reſpett of a 
ment; becauſe the Juſtices of Peace, tho' there had been Serv“ gain 


OW 4 ing a Setile- 
Notice, cannot diſturb him. ment, 


5 U Per 


OR ITY 
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Pleas in Bar Per eundem: There is a Diverſity between Pleas in 3. 
and Abare- and Abatement, as to Time; for if one be to plead beter 
| Eſſoin-Day, ſuppoſe of Mich. Term, if he plead in Bar ans 
Time before Craf? animarum, it is well; ſecus in Aba; 

ment. 


fore 


Weſt verſus Wieſt 


In Amend: [YER Cur: Upon amending a Declaration, Plaintif ha- 

ment of Decla- his Election to pay Coſts, or grant an Imparlance. It 
ration, Flain- ant an Imparlance, the Defendant may plead de e 
1e gran p 5 may plead de neg 

Coſts, or grant for the Imparlance ſets aſide his former Plea: If he wy 

Imparlance. Coſts, he is let in to plead again, ſo it be ſome new Matter 

| for this Reaſon, becauſe that it might be the Fault, which 

Plaintiff amends, was the Occaſion of his Pleading that Plea . 

but there he ſhall not have Liberty to plead the ſame Plea 

over again; and if he plead de novo, it muſt be a Plex 

to ſtand by; and if he will not plead a new Plea, the old 

one muſt ſtand. After Plea in Bar, one cannot plead in A. 
batement ; and the Amendment and Imparlance will not let 

one in to do it. 8 


Change of 1e. An Affidavit for changing a Venue was, that the Cauſe 


nue. of Action, if any, did ariſe in the County of L. or in 


ſome other, than in that in which Plaintiff laid; and it 
was inſufficient, for it ought to fix it to a certain County; 
and at this Rate Yenues might be changed almoſt in inf- 
mNitums SE. ; 


Faterrogat- When one is put to anſwer Interrogatories, the Proſecu- 
ries tor has four Days to cxhibit, by the Rules of the Court. 


Admiralty. Per Cur: In reſpe& to Seamen's Wages, the Uſage is, if 
Ante p. 498, the Ship be loſt before Arrival in the Port of Delivery, they 
i? wa loſe their Wages out. If ſhe arrive ſafe in Port, and is loſt 
ges. in her homeward Voyages, they have their Wages out, but 
loſe the homeward Wages. If they run away after Arri- 
val in Port abroad, they loſe their Wages, . 
2 | 


Gidley 


PX Prey ——_— — toes. ts. ** 


wor 


Term. S. Hill. 12 W. III. 1700. 443 = 


Gidley aka Williams. 


FEB T upon a Bond by Adminiſtrator, naming himſelf 8alk. 44, 1 
Adminiſtrator of 7. F. deceafed, without ſaying Bomo- Aumigitba— 3 
nm & catallorum, jurinm & creditorum, as the ufual Courſe 8 
is, and without ſaying as much as c Adi, vſitatib commiſha Bond as Ad. bl. 
fait, but concluding profert in Cur literaf adminſirat. Now 10 y bo 4 
eft fatftum, and Verdict for Plaintiff; and moved in Arrcfi whom it was 19 
of Judgment, that the Plaintiff had not made himſelf an eee 
Title to the Action. 1/7, Becauſe it was not ſaid O97 -⁰⁰t 8 
inteſtat. 2dly, Not ſaid of what Adminiſtration was commit- aan. 1 
ted to him, or of what the Plaintiff was Adminiſtrator, _ 
whether of his Goods and Chattels, Debts, Sc. and Admi— 
niſtration may be qualified, as of Chattels real only, or | 
Chattel in Poſſeſſion, and not of Debts; of Debts, and not Ante p. 436 
of Debts by Bond, Ge. So it ought to appear what the | 
Plaintiff was Adminiſtrator of. 3d/y, Not ailedged that Ad- 
- miniſtration was committed to the Plaintiff, and by whom. 
As to the 1/f, it ought to have been ſaid Oui obiit iuteſt, 
or at leaſt, that Adminiſtration was committed to him, Which 
ſtrongly implies a dying Inteſtate; and the Diveriity of En- 
tries is obſervable, when an Action is brought by an Ad- 
miniſtrator, and when again{t him; in the one the Allega- 
tion is abſolute, qr ob7it iuteſt'; in the other it is qualified, 
qui obiit inuteſt, ut dicitur; and if it be asked, what it is il 
that is the Foundation of this Action, it will be anſwered. 15 
to be the original Bond, and the Adminiſtration committed 1 
to the Plaintiff; and if either fail, the Action muſt fail: And 


a Verdict will not help the Want of that which is abſolutely 5 41 
neceſſary to ſhew Cauſe of Action, and cannot be Matter of 5 55 
Evidence upon the Iſſue. And for the Neceſſity of thewing 85 1 
that Adminiſtration was committed to the Plaintiff, were ki 
quoted 2 Vert. 84. 1 Sid. 228. But per Cur”, after ſeveral Ar- 
guments, the Defendant, by Pleading in Chief, has curcd 2 Cr. 124. 1 
all the Faults of the Declaration, notwithſtanding Cope and 125 NET = 
Lewins Cafe, Hob. 38. And Holt quoted the Caſe of the _—_ 
Lord Mobhun and Archer in the Common Plcas, Trim. 1657. f i 
the Report whereof penes ſe habnit, and belong'd to my 1 | 14 
Lord Bridgman; it was an Afſumpſit by an Adminiſtrator, vide 1 Vent. ul. 
and no Profert of Literas adminiſtrat'; Non afſunpfit pleaded, 222. it is but 1 
and held that the Fault was help'd after Plea; and the Au- Tn. 1 
thority of Cope and Lewin's Cale denied. Vide Style 106. | 1 
Denniſon v. Monſon, where the Pleadings were the ſame as 1 
ets here. Fl ö 

nn 
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here. And after Plea, Plaintiff had Judgment; which was 
after affirmed upon Writ of Error; and without Doubt, if it 
had not been aided by the Plea, yet it would have been 


well by the Statute of 16 & 17 Car. 2. And Plaintiff had 
Judgment. 


Collins verſus Benning. 


Lracbitatus Af. N an Tndebitatus Aſſumpſit, the Plaintiff declared on + 
Ss Promiſe to pay on Demand; and Now afſumpſit infra (i; 
on Demand 4727705 pleaded, to which Plaintiff demurred ; becauſe de— 
Statute of Li- Claring on a Promiſe on Demand, he thought nothing was 
od Pl.” due till Demand; and he ſhould have pleaded Non aſſump: 
fit infra ſex annos after Demand, or that no Demand was 
within ſix Years. Per Cur: If the Promiſe were for. a col- 
lateral Thing, which would create no Debt till Demand, 
it might be ſo; but here it is an Indeb' Aſſuimpſit, which 
ſhews a Debt at the Time of the Promiſe, therefore the Plea 

is good. Jud niſi pro Def”. | 


Sarah Griffth's Caſe, in C. B. 


12 Co. 124. CEveral Precedents were produced of Fines, Recoverics 


Dyer 220. 


3 Lev. 36 and Declarations of Uſes thereupon being vacated on 


Skin. 3. Motions, becauſe of their being by Femes Covert under Age. 


WhetherFines And one of the Rules produced was, that the Feme ſhould 

_ not be admitted to levy any more Fines till ſhe came of Age. 

Coverts under And another, that the Counſel, who had adviſed it, ſhould be 

Age, may be fined 141. becauſe no Writ of Error could lie. And an- 
e ee g other, the Husband be fined 100 J. And in the Caſe of Sir 
be given to [Robert Marſbam, a Six Clerk, procured his Wife under Age 

a Purchator. to levy a Fine; and being ſent for into Court, he was 

faäin to deliver the Fine and Deed of Uſes to be cancell'd in 

Court. And per Powell, If the Commiſſioners, before whom 

the Fine was taken, knew the Feme to be under Age, they 

are fineable : But there are no Preecdents of Facats of this 

Kind antienter than 4 Jac. 1. But the true antient Way 

was to bring a Writ of Error; but becauſe the Husband 

would not join in a Writ of Error, Oc. this Way was in 
troduced: And ſome Books ſay, that if Feme Covert be 
outlawed without her Husband, there is no Remedy 1 

i 8 her; 
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her; but now in ſuch Caſe the Court will diſcharge her Feme Covert 
won Motion. But in this Caſe there appears that there is arent y Dany 
a Purchaſor, and therefore we ought to be well adviſed. Mouon. 
But in Regard the Feme is to be of Age in two or threc 

Days Time, let us de bene efſe examine her Age by Affida- 

-i15 and Inſpection; and that was done, and the Inſpection 

entered oh Record; and the Rule was to ſec Precedents, 2 Vent. 69. 


and give Notice to the Purchaſor.  2Brownl.27g, 


The Court will not make a Rule for naming a good Ejegment. 


Leſſor in Ejectment, unleſs there were a Nonſuit, or Ver- 
dict, againſt Plaintiff in a former Trial. 


Court may grant a Prohibition to a Court pretended T 


and alſo where it is doubtful whether it will lie or not. a pretended 
i Court. 
Court ſometimes will make a Rule on the old Sheriff to 
indent with his Succcſlor. 


Dominus Rex verſus Luellin, Maſter of the Bell 


Inn in Briſtol. 


| LE was indicted for not receiving one taken ill with indigment 2. 


the Small Pox ; | and it Was quaſhed, for not ſaying 2 an Inn- 


1 1 1 eeper will 
he Was a Traveller. | not lie, for 


not receiving a ſick Perſon, unleſs it be ſaid he was a Traveller. 
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by; 
Term. Paſche, 
Anno 13 W. III. in B. R. 


T was moved to quaſh an Indictment, which was fo 
entring into a Warren and hunting and killing Rabbets 


Indictment at 
Common Law 
determines his 


me mann; at Night. The Exception was, that by the Statute of 


proſecute for it 3 Fac. 1. c. 13. the Offender forteits treble Damages 
on a Statute. and Coſts, Half a Year's Impriſonment, and to find Secy. 
rity for his good Behaviour for ſeven Years: And the In— 

dictment not concluding contra forum Stat. the Puniſhment 

of the Statute cannot be inflicted; and if the Det. ndant be 

fin'd upon this Indictment, he may be notwithſtanding again 
puniſhed according to the Statute ; and ſo bis pro codes di- 

Vide 1 Inſt. /itto; ſed non allocatur, for if one has two Remedies, the one 
457. 140.4. by Act of Parliament, and the other by Common Law, and 
takes one of them, he thereby determines his Election. 


At Niſi prius coram Holt. 


feint Traders J F there be ſeveral joint Partners, and one has Dealing 


are jointly generally with one of them in Matters concerning their 
Charg'd, un- 


TeGipecial A. joint Trade, whereby Debt is due to him, it ſhall charge 
greement. them jointly, and the Survivors of them; but if in that 


Caſe one had rather deal with one of them upon his own 
Account, he muſt make his Agreement ſpecially, in which 
_ Caſe the Debt ſhall be only his and his Executors, and ſhall 
not urvive. He HE 
Bankrupt. If one or more of the joint 'Traders become Bankrupt, his 
or their Proportions only are aſſignable by the Commiſ- 
ſioners, to be held in common with the reſt who were not 
Saat of OOPSFUPS pag 5 
Bankruptcy a- If there be an Act of Bankruptcy committed, and a Cre- 
voĩds a Judg- ditor obtains a Judgment ſubſequent to it, then a Commit- 
ment alter ſion is taken out; now the Judgment is thereby avoided. 


Bankruptcy 
committed. 2 : If 
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If there be ſeveral joint Traders, Payment to one of 
them is Payment to all. So if they all, except him to 
whom the Payment was made, were Bankrupts, the 
payment is only unavoidable as to his Proportion; and 
if there be four Partners, whereof three are Bankrupts, 
and their Shares aſſign'd, and a Payment is made to him 
that was no Bankrupt, it is a Payment to all the Aſſignces, 
for now they are all Partners. | 


A Bill of Exchange was directed to 4. or, in his Abſence. Bill of Ex- 
to B. and begun thus: Gentlemen, Pray pay. The Bill was change 
tender'd to 4. who promiſed to pay it as ſoon as he ſhould 
ſell ſuch Goods; and in an Action againſt him for Non-pay- 
ment, the Declaration was of a Bill directed to him without 
any Notice of B. and Holt held it well. 2dly, That the 
Acceptance was a conditional Acceptance. But here the 
Action being by an Executor, and upon a Debt laid to be 
duc to Teſtator, he held it neceſſary to prove that the Ac- 
ceptance was in the Teſtator's Time. —- Re, 

Per Holt. Every Maſter of a Ship may detain Goods till Poſtea Paſch. 
he be paid for them; that is, for their Freight, 1 „ 

| Ea | | he | Dominus Rez 
V, Sims. 


Turton verſus Reiner. 


JF Declaration in Prohibition be by him who ſued the Pro- Declaration in 
13 „ 8 Prohibition. 
1 hibition, and no Plea be put in in due Time, the Plain- 
tif may have Judgment by Nihil dicit, ideo tet Prohibitio; 
but if it be of the other Side, and no Plea, there ſhall be 
likewiſe a Nil dicit, and a Conſultation . 


Pickering's Caſe, 


1 Cur”: Let the Bail taken by the Sheriff be ever Aſſignment of 
| 0 . d) - p ( 45 | ri N | 1 I ; Bail taken by 
good, yet the Plaintiff may refuſe an Aſſignment of Slerif, ma 
be refuſed. 


it, and proceed againſt the Sheriff by Amercements ; there- 
fore it bchoves him to take good Bail; it is true the Sheriff 
mall not be brought in Contempt for not bringing in the 
Body; but the only Way is to amerce him, and ſheriff may 
proceed on the Bail-Bond : And the Plaintiff, by 23 U. 6. c. 
19, has Election of Bail or Amercement. 5 


Dominus 
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Appearance to 


Ind ictment is 
only to the 
End of the 


— 


| Term. Paſch. 13 W. III. 170. 


Dominus Rex verſus Foſter. 


ID was indicted for a Battery ; aftcr Appearance agreed 
with the Proſecutor, who promiſed to ceaſe all pro. 
ceedings on the Indictment; but notwithſtanding, the De— 


Term; to Ci- fendant not appcaring the next Term was fſucd to an Out. 


vil Action to 
the End of 
tlie Suit. 


And your only Way now is to ſubmit to a Fine upon the 
Outlawry. You might have got an Attorney to appear for 


lawry. Holt: The only ſure Way had been, upon Apree. 
ment with the Proſecutor, to have ſubmitted to a Fine 
which in that Caſe would have been moderate, or to get ; 
Non prof. enter d. And an Appearance to an Indictment 
differs from Appearance in a Civil Action, where once an 
Appearance, it is an Appearance to the End of the Suit; 
but an Appearance to an Indictment is of Courſe but of that 
Term, and then if it be not proſecuted, then the Deſendant 
is out of Court the next Term, and may be outlaw'd 
and the Outlawry is a Conviction while it ſtands unreverſed 


you upon the new Act of Parliament. 


Appearance 
for keeping 
the Peace, not 
diſcharged till 


End of the 


'Term, unleſs 
Attorney Ge- 
neral deſires it. 


* 


My Lord Angleſea's Caſe 
HE ſtood upon his Recognizance for his keeping the 


Peace towards his Lady. And it was moved to have 
his Attendance diſcharged in Regard of his ill State of 


Health, he ſpitting Blood, and adviſed to go beyond Sea for 


his Health. Per Cur': By the Courſe of the Court one is 


never diſcharged ſo till the laſt Day of Term, without the 
Attorney General comes and defires it; tho' it may abſolutely 


be done, his Attendance being de die in diem; and ordered 
them to produce Affidavits of the Truth of what was offer'd, 
and to move it again. ; 


Appeal: 
Pray'd his 
Clergy, which 
was allow'd, 
and burnt in 


the Hand, 
Ante p. 416, 
417. 


Willmott verſus Tiler. 


Eing arraigned on the Appeal before, and having had 

Time to plead, he was committed, as before is ſaid; 
and being brought in at another Day, he put in his ſpecial 
Plea, and was remanded: And at another Day it was made 
a Concilium in his Abſence, which might well be, becauſe 


it was only to aſſign a Day for Counſel to argue the Point. 


* And 


—— : | : 4 
Aud now it appeared on Oyer of the Writ, there were 


got fifteen Days between the Teſte and Return thereof; ſo 
the Plea was, proteſtando that the Appellee ought not to 
anſwer the Writ for Want of ſufficient Number of Days 
between it's Teſte and Return, pro placito dicit, and ſets 
forth tne Indictment before the Grand Jury, &c. and a Ca- 
i15 thereupon at large directed to Sheriff of London, by 
Virtue whereof he was taken, Gc. That at the Gaol-De- 
livery of Newgate, at the Old-Baily Juſtice-Hall iz Paroch, 
Ge. London, coram ſuch and ſuch Zuſt, off. et ſociis ſuis, 
Juſt. of Gaol-Delivery of Newgate, the Indictment was 
delivered in. And that he the Appellee was by the Sheriff 
of London brought into Court, and ſets forth his Arraign- 
ment, and Plea of Not guilty per Patriam; that a Jury was 
then and there impanell'd, %. A. B. Ge. That the Jury 
found him guilty of Manſlaughter; that he was immediately 


ak'd what he had to ſay why Judgment ſhould not paſs; 


that he pray'd his Clergy, which was allow'd him; that he 


then and there read as a Clerk, and was burnt in the 


Hind, and confin'd eleven Months by the Court; and avers 
lndentity of Perſons, Wound, Cc. and ſo concludes that he 


We 


and Joinder in it. 


- ought not to be put to anſwer again. To this a Demurrer, 


f. It was objected, That wy 1 Mer I FOE 


before whom the Trial was, were Judges of Gaol-Delivery 
of Newgate; and it does not appear the Defendant was in 


the Gaol of Newgate. 


Reſp. That Objection would deſtroy all Proceedings at 


the Gaol-Delivery; the Indictment is found before Juſtices 
of the Peace, and by them ſcent to the Juſtices of Gaol- 
Delivery; and the Commiſſion runs for Juſtices of Gaol- 
Delivery for London, and another for Middleſex. And the 
Current of Precedents is, that the Party came in in Cuſtody 
of the Sheriff, cxjzzs5 cuſtodig ex cauſa pred. commiſſ. ſuit ; 
and ſince he ſays he was in Cuſtody of Sheriff of Londom, 


and fince Newgate is the County Gaol both of London and 
Middleſex, we ſhall intend him in the Sherift's Cuſtody in 
Newgate, as by Law he ought to be: And we muſt intend , 


Newzate to be the County Gaol, for that it does not appear 


to be a Franchiſe ; and that Objection has been frequently 


over-ruled. = | 5 e 

2. Obj. The Old-Baily, where the Court is ſaid to have 
been kept, is ſaid to be i parochia, Gc. in warda Farring- 
dau extra London, which is Nonſenſe, 3 


CY Rejp. 
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| Reſp. Ward of Farringdon extra is the Name of the 
Ward, and extra does not denote it to be out of the Coun. 
ty of London, but is for Oppoſition to Farriugdon Within 
the City res Det 

3. Obj. Juſtices of Gaol-Delivery cannot try any Indig. 
ment * what is found before themſelves. n 


Neſp. It was ſo at Common Law, but altered by the 
Statute; 5 | == 

4. Obj. The Verdict as pleaded is contradictory, for they 
ſay he was acquitted of the Felony and Murder, and after 
that he was found guilty of Manſlaughter, which is Þ«. 
lony. 1 5 | 

Reſp. That might have been ſaid better; but it muſt be 
underſtood, that they found him not guilty of the Felony 
and Murder prout, but guilty of Felony and Manſlaughte:, 
Then it was infiſted on, That tho the Writ were naught, 
for the want of the due Number of Days between the 'I'efte 
and Return, yet now the Defendant not having pleaded it in 
Abatement, but taken it by a Proteſtando, he had waved the 
Advantage of it. ine 

But to that it was anſwered of the other Side, That ſince 
it appeared to the Court by the Oycr on Record to be vi- 
cious, they muſt, ex officio, take Notice of it. 

Ihen it was inſiſted on, That by pleading in Chief he had 
admitted the Writ good; for if he had pleaded in Abate— 
ment, he ſhould not plead in Chicf till the Mattcr in A- 
batement were determined ; for by pleading in Chief at the 
ſame Time, he would have waved the Abatement ; and for 
this 7 Ed. 4. 15. 4. was ſtrongly inſiſted on. But Note; 
That Book only ſays, that where he pleads ſuch Matter in 
Abatement, which denies the Appellant's Right of Appeal, 
as that he is a Baſtard, or that another is Heir; he ought 
not to plead in Chief, becauſe ſuch a Plea would admit 
him capable of ſuing contrary to the Plea in Abatement ; 
but in that very Caſe, by the Serjeants at Bar, he may plcad 
cover in favorem vitæœ. And fo the Court held here, was the 
conſtant Courſe for Expedition; and the Book of 7 Ed. 4. 
15. agrees he ought to plead over, where he does not deny 
the Appellant's Title to the Action, which is not dene 

here. 1 ge. 

O Oby. This Trial was now above a Year ago; and they 
_ conclude prout patet per Record in the Old- Daily, whereas 
by an Act of Parliament all the Records of Gaol Delivery 
are to be removed into the Exchequer, into the Cuſtody of the 
ES . Trea- 


1 
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Treaſurer; and tho a Record be not local in itſelf, yet if 
tuey plead it in a certain Place we may traverſe it. 


Fſolt: Suppoſe they do not remove the Record, ſhall that 


turn to the Prejudice of another? And that Act of which 
vou ſpeak is grown obſolete, for indeed they do for the 
moſt part remove them into this Court; and if you pleaded 
Nul tiel Record, a Certiorari would go to the Judges of 
Gaol-Delivery; and if they did not certify a Record, then 
it were for your Advantage. And he remembred a Caſe of 
Appeal, where the Appellee pleaded a falſe Addition in A- 
batement, ig. that he was an Inhabitant of A. abſque hoc, 
that he was an Inhabitant at B. as it was laid, and he was 
order'd to anſwer over to the Charge; and tho' he might 
have pleaded a Conviction of Manſlaughter, and Allowance 
of Clergy, yet to lie open to the Appeal he pleaded Not 
guilty. And it came to Trial on both Iſſues; and as to the 
| Iſſue of Not guilty, he was found guilty of Manflaughter ; 
and the other found ſpecially, that the Appellee was acciden- 
tally at B. and not otherwiſe an Inhabitant there; and fo 
the Queſtion was, whether he could be ſaid to be an In- 
| habitant at PB. but that Point never received any Determi- 
nation; but the conſtant Practice is to lay him an Inhabitant 
where the Fact is committed. And in Favour of Life he 


may plead a ſpecial Matter in Bar, and Not guilty too; but 


for Expedition's Sake, if he plead in Abatement, the Court 


will make him plead in Bar beſides; and the being of Oyer of 
the Writ, makes it Part of the Record. And per totam Cur”, 


the Conviction of Manſlaughter and Clergy is a good Bar 
of the Appeal, without Diſpute ; but the only Doubt is; 


whether we ſhall give Judgment cn the Writ, or on the Plea 
in Bar; for if we give it on the Bar, and the Writ be 


inſuffcient, our Judgment will avail nothing, according to 


Vaux's Caſe, 4 Co. for it will be ho more than an Acquittal | 


upon a bad Writ, and then they may arraign him again; 

9 7 an. R * a 1 . 4 : 
and tho Faux's Caſe be after Verdict, and this upon a De- 
murrer, that makes no Difference. But per Holt; if Paux's 


Caſe were res integra, it would deſerve Confideration. 


And at another Day, per Cur, deliver! heir O. Tho'the Writ 
14 her Day, per Cur; Holt delivering their O Gyro 

i . 2 8 155 1 pleading 

given: For, tho' clearly the Writ is bad for want of fifteen Chief, the ad. 

Days between the Teſte and Return, ſo as if Non eff invent, Vantage is llt. 

had been returned, and the Defendant ſued to an Outlawry, 


pinion; We all agree that Judgment final ought to be 


it had been erroneous ; yet ſince he appeared to it, and plead- 


ed in Chief, he has loſt that Advantage; for the Reaſon why 
there ought to be fifteen Days between the Teſte and Re- 


turn 
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turn appears upon Conſideration of the Statute of Articy/ 
ſuper chartas, c. 5. 2 Inſt. 567. by which Statute it is ne. 
ceſſary there ſhould be fifteen Days between the Teſte and 
Return of Writs; and thus it was anciently, for they com— 
puted one might travel twenty Miles a Day, and therefore 
they held fifteen Days Journey ſufficient to come from ans 
Part in England, and for this a Day's Journey was called 
Dieta. Brit. lib. . J. 135, C 138. And the Reaſon was 
that Party might have ſufficient 'Time to appear and pre- 
pare an Anſwer; and if the Proceſs was too ſtreight, it was 


erroneous; but if the Defendant, by appearing and pleading 


in Chict, diſpenſes with this Favour, he may, and thereby 
make the Writ good. 9 IId. 4. 18. 12 Ed. 4. 11. Sci. F; 


upon a Fine wanted the due Number of Days between the 


Teſte and Return, and that Writ did partake of the Na— 


ture of a Real Action; yet if Party appear'd and pleaded to 


it, it made it good. If Writ of Covenant to levy a Fine 
want fifteen Days between the Teſte and Return, yet if 
Party appcar, and Fine be levied, it is good. This indeed 


has been after queſtioned by ſome Judges, but was adjudecd 


to be a ſtated Doctrine, and needs no new Settlement; for if 


the Defendant appears and anſwers, without taking Advan- 


tage of this Fault of the Writ, as if it were in Aſlize, and 
he not attach'd fifteen Days before, the Fault of the Writ 


is thereby cured. Et fic per Cur Jud. pro Defendente upon 


the Plea in Bar. 


Notwithſtanding the Appellant's Counſel moved inflanter 


for Leave to charge the Defendant in Cuſtody of Marſhal, 


the Judgment being in Bar upon a bad Writ, according to 


Paux's Caſe, 4 Co. at which the Court was very angry, for 


it was to arraign their Judgment to their Pace, but ſaid they 


could not help it; and the Motion was granted, but vaterid 


Clerk not to 
be burnt in 
the Hand. 


18 El. c. 7. 


dormivit. 3 . 
Note; Holt occaſionally in this Caſe ſaid, that a Clerk in 
Orders, upon his having his Clergy, ſhall not be burnt in the 
Hand; and none could have the Benefit of his Clergy twice 
except a Clerk. In all Caſes before 18 El. where Clerk 
had Clergy, he was delivered to the Ordinary, but in no 


Caſe ſince. And where one in Orders has his Clergy, there 


ought te be a ſpecial Entry made why he was not burnt in 


the Hand; and if he be Clerk in Orders, or not, is triable by 


his Ordination. And if a Clerk ſhew his Ordination, he 
need not have the Book, becauſe it is preſumed a Clerk in 


Orders can read. And in the Time of d. 3. Clergy was 


denied to one not having Hhabitum et tonſuram: . 
FE Tl | | 5 
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"pe Fd. 6. c. 12. 14. Peers to have Benefit of Clergy 
without burning in the Hand, tho' cannot read, 


Anon) mus. 


N Eplevin by Plaint in an inferiour Court was removed On Remo: 
hither by Certiorari; and upon the Removal the Plain. 


for whatever is below ought to be now here. And if one ane, ger 
remove a Replevin by Recordare hither, and declares for remedy 
Ic than he took, the Defendant muſt avow for them, and 

alſo for what he has not declared on; and if he has Return, 

he ſhall have it for all. And if one replevies Part of the 

Goods taken, the other ſhall avow for them and the reft 

alſo, and have Return if his Avowry go for him forall. And 3 Mod. 58. 
this Certiorari removes the Pledges below, fo as Sci. Fa. 


may go againſt them. Ana the Entry here above, in this Ante p. 430. 


Cafe of Removal of Replevin by Plaint, ought not to be of a 
| Sunmonitas fait; as upon an Original, but as of a Cauſe re- 
moved. N 1 


Dominus Rex verſus Ford. 


ILIE was convicted in a Summary Way on the Statute of Convidtion fot 
1 Deer-ſicaling. To which it was objected, 1/7, That it DPeer-ſtealing. 


did not appear on the Record, that the Defendant had any 
Notice to come and make his Defence; and citatio eff de 
jure naturali, that none be convicted without an Opportunity 
of making Defence; qrod Cr conceſſit. But this being by 
Perions by Law intruſted with the Adminiſtration of Juſtice, 
we will intend they have proceeded regularly and legally; 
if the Contrary appear not. 2dly, Not ſhewed to be the 
Offence deſcribed by the Statute ; for it is not faid that Deer 

were uſually kept there for ten Years before. Per Cur' If 

that be notoriouſly known, it need not to be aver'd. 3adly, 
It is ſaid we kill'd the Deer, without Conſent of the Owner, 
on ſuch a Day; ſo they tic up the Want of Conſent to the 
Day, and that is ill, tor the Conſent might have been given 
the Day before to kill the Deer the next Day, and then it 
would be a lawful Killing, tho in Strictneſs without the 
Owner's Conſent on that Day. But per Cur”, a Conſent to 
Day to kill a Deer any Day for a Month, is a Conſent for 
every Day till it be executed or revoked, which cannot 0 


of Replevin 
yz #* © 4 9 1 1 1 N into B. R. by 185 
tik changed his Declaration. Per Cur: That cannot be. Certiorari; ths 
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Rule to Re- 
turn a Writ, 
not to High 

Sheriff. 


Writ. And ſuch a Rule the ſame T erm in the like Case 


till Notice. Laſtly, It was moved to ſtay the Affirming the 
Conviction, becauſe there was an Information for Perjury a 
gainſt the Witneſs on whoſe Oath it was, till that wa: 
tried. Sed nihilomiuus it was confirmed. 


Kilderton verſus Wilkenſon. 
AN Under- Sheriff return'd a H. Feci, and a Penditio: 


exponas ſucd out, after two or three Rules upon the 
Sheriff to make a Return, and Failure therein; an Attachment 


was granted againſt him; the Court declaring they neue: 


would grant it againſt the High-Sheriff for not returning thc 


againſt the Under-Sheriff of Tork. 


Information- 


Pocock verſus Thornicroft. 


| Eave was granted to file an Information againſt the De- 
, fendant for inveigling away the Plaintiff's Wife, and 


procuring Merchants and "Tradeſmen to ſell her Goods, in 


Ante p. 340. 


order to ſaddle the Husband with the Debt, agreeing with 
the Seller to deliver him the Goods again. Note; A Wikc 


' ſhall be admitted to ſwear the Peace againſt her Husband 
bcecauſe a Matter, concerning her Perſon. 


London, the 
real Record 
not removed 
from thence. 


ment after the coming in of the Poſtea; but Defendant at 


Per Cur': When a Cauſe is removed from London, ti 
very Record is never removed, becauſe they expect a Pro 
cedendo. 5 . N 


Per Cur One has four Days to move in Arreſt of Judg- 


his Peril muſt watch its coming in. 


Maſon verſus Atherbury. 


LIE gave a Bond for his true Impriſonment, and aftci 


eſcaped, and the Marſhal aſſigns the Bond to the 


Plaintiff, who ſues it to Judgment; the Obligee brings in 


the original Defendant, and the Marſhal accepts him; and 


per Cur, he by the Acceptance has diſpenſed with the For- 


feiture of the Bond. 


2 Per 


... OT 0 Cy ̃ = 8 
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Per Cur": If Juſtices of one County make an Order for 
the Removal of a poor Perſon into another County, the 
Appeal belongs to the Juſtices of the County where the 
Order was made. And if Orders be removed hither, and 
before it be quaſh'd the Juſtices make a new Order, it is a 
Contempt; and the Order is not quaſh'd till a Rule be 
abſolute. 


Thorp verſus Thorp. 


in the Plaintift declared, that the Defendant had and 1 Vent. 177, 
held of him, by Way of Mortgage, two Cloſes of Copyhold- UE... 
Lands; and that there was a Diſcourſe between them con- precedent. 
cerning the Plaintiff's Releaſing his Equity of Redemption | 
therein to the Defendant, and concerning divers Sums of 
Money due from the Plaintiff to the Defendant upon the ſaid 
Mortgage; upon which the Plaintiff did agree with the De- 
fendant that he would releaſe to him the faid Equity of 
Redemption, in Conſideration of which the Defendant did 
agree with the Plaintift to pay him ſeven Pounds above all 
that was due; and that, in Conſidèeration that the Plaintiff pro- 
miſed the Defendant to perform all of his Side, the Defen- 
dant promiſed the Plaintift to perform of his Side; and avers 
that he did perform all on his, the Plaintiff's Side, but that 
the Defendant paid one Pound ſeven Shillings of the ſaid 
ſeven Pounds, and no more; G C000. 
To this the Defendant pleads in Bar, that long after the 

Promiſe, g. 29 July 1694, the Plaintiff did, by Indenture 
made between him and the Defendant, releaſe to the De- 
tendant all Manner of Actions, Suits, Debts, Duties, Sum 
and Sums of Money, and all Demands whatſoever, which 
ever he had, or he, his Heirs, Executors or Aſſigns ever ſhould 
have, for or by Reaſon of any Thing, Matter or Demand 
whatſoever. Upon Oyer of this Deed of Releaſe, it did re- 
cite the ſaid Mortgage, and releaſed all Provifoes therein, 

and all his Eſtate, Right, Title and Intereſt in the ſaid 
_ Cloſe, both in Law and Equity; and then follows the fore- 
going Clauſe. And upon this the Plaintiff demurrs, and 
Judgment for the Plaintiff in C. B. f 5 
_ Couper for the Plaintiff in Error objected to the Declara- 
tion, "That the Conſideration ſet forth in it was not ſufficient 
to ſupport a Promiſe; for tho Equity of Redemption be a 

. Thing 


Rror from Common Pleas of a Judgment in Caſe, where- Salk. 171. 
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Thing pretty well known, and for the moſt part valuable 
yet ſome may be not of any Value, and this may be of 
them; and therefore it was neceſlary to ſhew that it wa; 
of ſome Value; and for an Exarnple of an Equity of Re. 
demption without Value, he put this Caſe: If Mortgage 
be till ſo much Money be raiſed by Mortgagee out of the 
Profits; here the Mortgager has an Equity of redecming by 


Payment of the Money and Charges, and yet it is of ng 


Value to the other to have it releaſed; but to the Contrary 
the Redemption there would be rather a Benefit to him, : 

Alſo he objecd, That it did not appear by the Count 
that the Mortgage was forfeited, and then the Plaintiff gad 
no Equity of Redemption. Ergo no Conſideration for the 


Promiſe, Ergo, Gc. Vide 2 Saund. 136. Style 248. 


Then the Plea in Bar is good, for the Releaſe is full in 


Words, and {ubſequent to the Promiſe. But ſay they, the 


Money was to be paid in Confideration of the Relcalc, 


therefore the Releaſe, which created the Duty, cannot j7 
eodei inftanti extinguiſh it. To this I anſwer, That the 


Payment of the Money does not ariſe from the Releaſe, but 


from the Promiſe; and the Promiſe, and not the Releaſe, 
being the Conſideration of the Debt, Action lies upon the 
mutual Promiſes before the Releaſe. Ergo the Releaſe 
comes after the Cauſe of Action, and conſequently d«ſtioys 


it. March 75. Where Promiſes are their own mutual Con- 


ſiderations, there needs no Performance to ſupport the Ac- 


tion. Hob. 88. In Conſideration that Plaintiff promiſed to 


deliver the Defendant a Cow, the Defendant promiſed the 
Plaintiff fifty Shillings; in an Action for the Money there 


needs no Averment of Delivery of the Cow, or vice ca. 
Cr. El. 343. Declaration, 'Fhat in Conſideration 4. was 


indebted to B. by Bills, and that he promiſed to deliver 


him up the Bills, he promiſed to give him good Secutity 


by Bond for the Money, and avers the Delivery of the Bills; 


the Defcndant traverſes the Delivery, and on Demurrer 
adjudgd againſt him, becauſe not material; and it was 


not the Conſideration of the Aſſumſiſit, but the Promiſe to 


deliver was it. Cro. El. 704. ſimile. 


But Cro. El. 889. The Promiſe is, ſuper ſelutionem of ſuch 


a Sum, to do, Gc. therefore the Thing not demandable be- 


fore Payment. So is Co. Ca. 19. 
So that if here the Cauſe of Action did ariſe upon the 


Promiſe before any Releaſe made, the Releaſe ſubſequent 


clearly diſcharges it; ſecus not if there were no more in 
the Caſe. NY Ny 
3 And 


— 
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And if the Releaſe be what gives them Cauſe of Action, 
| then they ſhould ſhew a Releaſe made, or a Tender of it; 
and not generally, as here, that they have performed all 
of their Side. ; RE 
But it is objected, that altho' an Action had accrued to vide! And, 
the Plaintiff immediately upon the Promiſe, yet this Re- 64. 
leaſe ſhould not diſcharge it; for that the Releaſe ſhall be 1 183. 
taken according to the Intent of the Parties, which was 9 Ed z. . 
only to diſcharge the Equity of Redemption; and the ge- Ro. Ab. 303. 
neral Words of it ſhall be reſtrained and qualified by the fore- 7. 405 
going ſpecial Words. 1 8 CO or "+ Fg 
Anſw. After releaſing the Equity of Redemption by ex- Hob. 275: 
reſs Words, there are in the ſelf ſame Clauſe general 
Words of all Actions and Demands, which I agree are qua- 
lifed by the ſpecial Words and Intent of the Parties. And 
then comes the Clauſe in Queſtion, diſtinctly and ſeparately 
from the firſt, releaſing all Actions and Demands; and this 
Clauſe would be intirely uſeleſs, if they be applied to the 
firſt; becauſe the firſt has a general Clauſe in it ſelf to 
ſerve it as a Wall or Muniment, and ſo ſtands in no nced of 
any more. 2 Rol. Ab. 489. The general Words, that are re- 
ſtrained by the ſpecial Words, are Part of the fame Clauſe 
and Sentence, and not, as here, diſtin& and ſeparate. 3 Mod. 
277. And ſuppoſe J. recited in a Deed, that whereas B. 
owes him 10/. and releaſes thereby the ſaid 10. and all Ac- 
tions and Demands; and further proceeds, and releaſes him 
all Debts, Duties, Actions and Demands ; would this laſt 
Clauſe be rather intirely rejected, than extended to any 
Thing but the 10 J.? and upon this Diverſity, Hetley 9 & 15. 
Aubry's Caſe is diſtinguiſhable from the preſent Caſe. 
Cheſhire cout. As to the Want of averring that we have 
made a Releaſe, they in their Replication ſhew that we 
have done it, and ſet it forth, and that ſupplies that Defect, 
if any; for many Times the Fault of a Declaration may 
be help'd by the Defendant's Plea; as the Want of a Venue 
by leading a Releaſe, Cr. El. 68. Debt upon a Bond, and 
i did appear by the Bond, that the Day of Payment was 
not yet come. Defendant pleaded a Releaſe, and found a- 
gainſt him, and Plaintiff had Judgment, for that by Plead- 
ing the Releaſe he waved the other Advantage; and 9 Ed. 
4. -, there cited; Debt by Executor, Defendant pleaded 
the Teſtator had made two Executors, and that one of 
them releaſed to him; and Iſſue thereupon found for the 
Plaintiff, who had Judgment, tho' the Defendant might have 
ES: 6 A abated 
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that our Equity was of no Value, it would have been the 
ſtronger againſt us; tho' even fo, there being ſomething to 


give Judgment againſt him. And in all the Caſes, that have 


able, and its not appearing to be valuable; for a Recital 


the Promiſe, becauſe it was not in Demand at the Time of 


Vide Cr. El. 


83%. 
19 H. 6. 62, 


and perhaps each had Time for his Life, if not haſtened 


Mortgage might be accountable to the Mortgagor for ſome 


not ſhew what our Equity of Redemption was, or bob 


— 


abated the Action; becauſe he waved that Advantage 1, 
his Plea. 3. Cy. 111. 2 XNeb. 766." 1 Fett; 114; 126; 

And this Court will take Notice what an Equity of Be 
demption is, as well as a Court of Equity, of "I'ruſty 9, q 
Mortgages. 4 Leon. 225. 1 Vent. 41. That the Couit will 
take Notice of an equitable Conſideration; and we ne, 
created. For 1½, they requeſted we ſhould releaſe ſuch g 
Thing to them; and it cannot be imagined they would 90 
ſo, if we had none. Indeed, if it had appeared to the Cot 


be done by us, that would be a "Trouble to us, it would have 
been a good Conſideration of a Promiſe. And if, in the Caf 
quoted out of Saunders, the Heir had recited, that he was 
bound by the Bond, the Court would intend it fo, and 


been put of the other Side, it did appear to the Court, that 
there was nothing of Value, or any Pain or Trouble to the 
Plaintiff, to be the Conſideration of the Promiſe; and there 
is a Diverſity between a 'Thing's appearing not to be valu- 


of it will help it in the one Caſe, but not in the other. 
Raym. 19. To make a Promiſe good, the one Party, 98. 
he that docs promiſe, ought to have ſome Charge or Trouble 
by the Performance, or the other ſome Advantage. 

And the Words of Releaſe: are not ſufficient to diſcharge 


the Releaſe; for the Releaſe was a Condition precedent, 
whereupon the Demand did ariſe to the Plaintiff; and there- 
fore the Relcaſe could not deſtroy that to which it gave 
Bit, 5 

But ſuppoſe an Action did ariſe upon the mutual Pro- 
miſes, yet each Party had a reaſonable Time to perform; 


by Requeſt, and neither is alledged here. Indeed the Pro- 
miſe, as ſoon as made, was releaſable by the Word Pro- 
miſe, but not by the Words Actions or Demand, at leaſt till 

a convenient Time after; which is not alledged to have been 
between the Promiſe and Releaſe. Ek 
And it is not abſolutely neceſſary -the Words inſiſted cn 
in this Releaſe muſt be rejected as fruitleſs, without they 
are extended to releaſe this Demand ; for it may be, the 


5 Fol 


* * * 
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of the Profits of the Lands, which might be releafed by 
the Words. | 

Ill: A Releaſe of an Equity of Redemption is a good Reteaſe of 4 
Conſideration for a Promile ; and we can take Notice of an Toy of Re 
Equity of Redemption, and that it is a valuable Thing. Neal Beg” 
But ſuppoſe it were not a Thing valuable, and the Cafe aeration of a 
were this; A. is poſſeſſed of Black- Acre, to which P. has Fromiſe. 
no Manner of Right, and . deſires P. to releaſe him all 
his Right to B/ack- Acre, and promiſes him, in Conſideration 
thereof, to pay him ſo much Moncy, ſure this is a good 
Conſideration, and a good Promiſe, for it puts A. to the 
Trouble of making a Releaſe ; then where the doing a Thing where the 
will be a good Conſideration, a Promiſe to do that Thing doing a Thing 


will be ſo too; and tho' the Want of Averment, that a Re- bea god 


| Wot Conſideration 
leaſe was made, would have been bad, if demurred to, the Promiſe of 


yet it is now help'd by going over and Pleading. If one Gong it will 
covenants to do ſeveral Things in a certain Deed agrced on, “ © 
and in the End binds himſelf in a Penalty for ſo doing, and 
Debt is brought for the Penalty, and ſhews generally, that 

he has done nothing of what is agreed on; this would be 
bad on Demurrer, but a Plea over cures it. So if one co- 
venants, that if J. S. does ſuch and ſuch Things, that he 
will pay him ſo much Money, J. S. brings Action, and ſays 
generally that he performed all the Things; this would be 

bad on Demurrer, but cureable by pleading over. Indeed, 
this being a general diſtin&t Clauſe feerns to diverſify this 

Caſe from all the Cafes before put, where the general 
Words, reſtrain d by the precedent particular ones, are in the 

fame Clauſe with the Particulars, 7 | ED 

And at another Day this Term, after great Conſideration, 
the whole Court came to one Reſolution, which was thus 
delivered by Holt: * . 

We all agree, that the Promiſe was not diſcharged by | 
this Releaſe. It was urged at the Bar by Mr. Cowper, that reg will 
if the Plaintift might have founded an Action upon the mu- bar an Action 
tual Promiſe and Agreement, before any Performance on his de eee 

: | 7 | 
Part, that certainly this Releaſe would have barred him ; before Per- 
and the Conſequence is very true and neceſſary, if that formance. 
were the Caſe. And by the ſame Reaſon, if he could not 
bring an Action before ſuch Time as he had made a Re- 
leaſe, there is no Colour for the Releaſe to bar him; for 
till he makes the Releaſe in this Caſe, if he has no Title 
to the 71. then till Releaſe there is no Right of Action; 
and then they do not lic in Demand till Releaſe; and that 
a Releaſe of all Demands will not releaſe a Thing that does 

not 


— — 2 . R — 


Releaſe of all not lie in Demand at that Time, vide 2 Cy. 171. 5 Co. Hoe's 


bt 
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Demands will Caſe. A Releaſe to Bail in the King's Bench before Jude- 


Thing, which ment againſt the Principal, not good; becauſe till then the 


at the Time 


ar the Time Cauſe of Action is incertain, and therefore not demandable. 
not demand- So the whole Queſtion will be here, whether the P]aintig 
able, could have an Action before the Releaſe. And as to that 
it has been urged, that in this Caſe there were mutual Pro- 

miſes, and the one Promiſe is the Conſideration of the 0. 

ther; and that then he that brings the Action needs not aver 

any Performance of his Side; and this Jikewiſe would be a 

true and neceflary Conſequence, if the Premiſles were true. 

But where the one Promiſe is the Conſideration of the o- 

ther, and where the Performance, and not the Promiſe, is 

it, is to be gathered from the Words and Nature of the A. 
greement, and depends intirely thereupon; for if in this Caſo 

there were a politive Promiſe, that one ſhould releaſe his 

Equity of Redemption, and on the other Side, that the o- 

ther would pay 7/. then the one might bring his Action, 

without any Averment of Performance; but this Agrecment 

is not ſo; but that the Plaintift ſhould releaſe his Fquity of 
Redemption, in Conſideration whereof the Defendant was 


| Where the to pay him 71. ſo that the Releaſe is the Conſideration, and 


Promiſe is ex- HH vol 7 | | $65 9 AM 3 
ka therefore being executory is a Condition precedent, which 


Condition pre- Muſt be averred. And whereas there ſeems to be a Variance | 


cedent. in the Books upon this Learning, it will be fit on this Occa- 


ſion to ſettle it; and I agree the Caſe in Hob. 58. to be good 
Law; for there is a poſitive Agreement that one ſhall deli— 
ver a Cow to the other, and that the other ſhall give him 
ſo much Money, and thereſore the Action lies for either 


i 22 3 o Side, without Performance of his Promiſe; but if by the A- 
do a Thing 


d eich greement 4. were to deliver B. a Cow, and that for it B. 
other Thing were to deliver him a Horſe, there the Delivery of the 
is to be done, Cow would be a Condition precedent, and therefore ought 


it is a Conditi- 


on precedent, to be performed before A. can bring his Action; and upon 
this Diverſity the Books are reconcilable. 15 H. 7. 10. pl. 17. It 

A. covenant with B. to ſerve him for a Year, and B. covc- 
nant with 4. to pay him 10/. there 4. ſhall maintain an 
Action for the 101. before any Service; but if B. had co- 
venanted to pay 101. for the ſaid Service, there 4. could 
not maintain an Action for the Money before the Service 
performed. And there is great Reaſon for this Diverlity, 
for when one promiſes, agrees, or covenants to do one Thing 
for another, there is no Reaſon he ſhould be obliged to 
do it, till that 'Thing, for which he promiſed to do it, bc 
done; and the Word for is a Condition precedent 1 

8 i Caſes, 


I ITY * 8 


7; 
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ſerved. 


do, for another Thing, and that Day happens to incur be- 


nor of the Agreement; there, tho the Words be, that the 


Thing, or 27: Conſideration of ſuch a Thins, after the Day 
is palt the other ſhall have an Action for the Money, or o— 
ther Thing; altho' the Thing, for which the Promiſe, A- 
ercement, or Covenant was made, be not performed ; for it 
would be repugnant there to make it a Condition precedent ; 
and therefore they are in that Caſe left to mutual Reme- 
dies, on which, by the expreſs Words of the Agreement, 


Caſe, 7 Co. where the Diverlity is taken, when there are 
mutual Remedies, and not; it is thus put in that Book: 
Sir R. P. covenants with Sir R. TJ. to ſerve him with three 
Eſquires in the Wars of France; Sir R. J. covenants, in 
Conſideration of thoſe Services, to pay him ſo much Mo— 

ney; and there it is ſaid, Action will lie for the Money with- 


have taken; for the Caſe in 48 Fd. 3. is, R. P. covenants 
with R. T. to ſerve him with three Eſquires in the Wars of 
France, and R. J. covenanted with him to pay him ſo much 
twenty Marks of the Money ſhould be paid in Euglaud, at 


quarterly Payments, which might likewife incur before 
the Service. And upon Action brought by Sir R. P. it 


there was no Room for that Objection upon the Diver- 
being made payable at a Day certain, before the Ser- 


that in Caſe J. would let B. injoy Land for a certain Term 
of Years, for the Injoyment he would pay him fo much 


venant to pay ſo much Money, the other making him a good 
Condition precedent, and therefore to be averred. 1 Saurnd. 


319. is upon the ſame Diverſity: An Agreement was to ler 
6 8 a Houſe 


Caſes. But upon this Head ſome Diverſities are to be ob- 


iſt, If there be a Day ſet for the Payment of Money, or But if it be to 
N ing which one promiſes, agrees, or covenants to be done at a 
doing the Thi S | Þ Yu g Time, before 
; * ; Which the 0- 
fore the Time the Thing for which the Promiſe, Agrec- ther is to be 
5 1 «th . Pa, done, it is not 
ment, or covenant is made, is to be performed by the Te 8 
N | precedent, but 
Party ſhall pay the Money, or do the Thing for ſuch a Parties muſt 
; have mutual 
Remedies, 


they have depended. Vide 48 Ed. 3. 2. 3. cited in Ughtred's | 


out any Services performed. But if you look into the Book 
at large, you will find it was upon the Diverſity which I. 


Money for the Service; and it was further agreed, that 


a Day certain, before they went for France, and the reſt by 


was objected, that the Service was not performed; but 
lity which I have taken; the Moncy, by the Agreement, 


vice was to have been performed. 1 Heut. 147. Covenant, 


Money before the Expiration of the Years. 3 Leo. 156. Co- 


1 > 
Sar r 


Eſtate in ſuch Lands; held the making the Eſtate to be a 
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a Houſe to the Plaintiff, with certain brewing Veſſels; Plai, 
tiff covenants to pay ſo much Money for it before Mid. 
-mer-Day ; and here, becauſe a Day certain was appointed 
for the Payment, tho' no Aſſurance was made of the Hoy, 
c. yet an Action lay for the Money. If 4. covenants to make 
an Aſſurance of Lands to B. who covenants to pay him 
10. in Conſideration thereof; there he is not bound to pay 
the Money before the Aſſurance made; but if he had cg. 
venanted to pay the Money, in Conſideration of the Cove 
nant to make the Aſſurance, he would be liable to an Ac- 

tion immediately. . 
Where it s 2  2dlj, If there be a Day for the Payment of the Money, 


Condition pre- Or doing of other Act /or another, and that Day is to be 
 cxcent, thedo- after the Performance of the Thing for which the Promiſe, 


ing it muſt ES 
be averrid to 2 C. Was made, there, if the Agreement be to Ae! the Mo- 


| maintain an ney, or do other Thing, (for) or (in Conſideration), or {uch 


Aon. other Words that would make a Condition precedent, there 


ſuch Things, for the doing or performing of which the other 
agrees to pay the Money, or do other Thing, muſt be a— 
verr'd, to maintain an Action; and for this Sir V. Joes 318. 
The Exccutor of A. brought an Action of the Caſe againſt 
B. declaring, that in Conſideration A. in his Life-time did 
promiſe to aſſure certain Lands to B. before Mich. next, 
B. promiſed to pay him ſo much Money for the Land; ſo 
the Aſſurance was to be made before Michaelmas, and the 
Money was to be paid for the Land, and conſequently after 
Mich. for A. had Time till Mich. to make the Aſſurance; 
and becauſe the Aſſurance was to have been made firſt, and 
the Money by the Agreement to be paid for the Land, tho 
there were mutual Promiſes; yet it was adjudged the Ac- 
tion would not lic for the Money, without making the Aſ— 
{urance firſt, This Caſe, as it is there reported, is intricate, 
and requires Conſideration to make this Conſtruction upon 
it; but upon Examination it is a full Authority in Point. 
Dy. 76. pl. 3. A. agrees to deliver B. a Hawk at Midſummer, 
for which he agrees to pay him a Horſe at Mich. there if a 
Hawk be not delivered at Midſummer, there ſhall be no 

| Horſe delivered at Mich. nor any Remedy for it. ” 
Uzhtred's Caſe has aftorded a Ground for a Variety of O- 
pinions upon this Queſtion; but ſuch, as ſeem againſt theſe Di- 
verſities laid down by me, ſhall receive a full Anſwer; and 
in 1 Rol. Ab. 414. are ſeveral Caſes which have been urged 
againſt me; the fixſt. is ſaid to have been Mich. 7 Fac. and 
it was a Charter partite between 4. and B. by which H. co- 
venants to go a Voyage, and take in ſeveral Ladings at 5 
4 . vera 
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veral Ports beyond the Seas, and return with them home; 
g. covenants to pay 4. for all that Voyage 147 J. at a Day, 
ewhether after or before the Foyage is left in Doubt by the 
Book. And there it was adjudged, there might have an Ac- | | 
tion lain for the Money, without Averment of Performance l 
of the Voyage; and this ſeems an Authority in Point againſt f 
me: But firſt, it does not appear there but that the Day of bl 
Payment was before the Voyage performed; but a full An- = 
ſwer to it is, that there was a Writ of Error brought, and i 
that Judgment reverſed for Want of an Averment. Vide 
; Bulſt. 147. Rolle reports the Judgment in the Common 
Pleas 7 Fac. but it ſeems had not ſeen the Reverſal thereof, 
which was 9 Fac. two Years after, as it is in Bulſtrode; 

where it is adjudged, that pro tota trangfretatione is a Con- 
dition precedent, and that its being in mutual Covenants 1 
makes no Alteration. es 17 8 5 vx 
Then there is 1 Ro/. Ab. 415. ſaid to be M. 15 C. 1. and it | \ 
ſeems alſo againſt me in Point; there were Articles of Agree- 
ment made by J. in Behalf of B. of the one Part, and C. of 
the other Part; wherein it was covenanted by 4. that B. for 
Conlideration hereafter expreſſed, ſhould convey certain Lands 
to C. C. on his Part, for the Conlideration aforeſaid, cove- 
nanted to pay B. 166 J. and it was adjudged that the aſſu- 
ring the Land was not a Condition precedent. But this Caſe 
does not come up to ours; for there is an expreſs Covenant, 
that (for Conſideration hereafter expreſſed) B. would con- 
vey to C. and C. (upon Conſideration aforeſaid) covenants 
to pay the Money; and that muſt be for as much as J. 
hath covenanted that B. ſhould aſſure Lands for Conſidera— 
tion hereafter mentioned, that is, that Y. hath covenanted 
to pay ſo much Money; for it is pro conſideratione prædicta; 
and the Queſtion is, what is meant by the Words (pro con- 
ſideratione pred,”) it is not ſaid, for Conſideration of Convey- 
ance of the Land, but fro conſideratioue præd, which muſt 
be underſtood, in Conſideration of the Agreement that B. vide 1 Vent. 8 | 
 thould convey, (5c. for the one covenants for Conſideration 41. | 1 
hereafter mentioned, which muſt be the Covenant for Payx 
ment of the Money; and the other covenants for Conſidera- 
tion aforeſaid, which muſt be that 4. covenanted that B. 
ſhould convey. ps 5 = 
But I muſt needs ſay there is another home Caſe; it was | M 
alſo in the Time of King Ch. 1. and it was on mutual Pro- 1 
miſes to ſtand to an Award between A. and B. and laid in 
Conſideration A. on his Part did promiſe to ſtand to the 
Award, B. on his Part did promiſe to ſtand to it; and the A 
war 
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Style 32, But if there be a ſolemn Tranſa&ion, as Writing, 


ward was made that A. ſhould pay B. 10 J. in Conſideration 
whereof B. ſhould enter into an Obligation to releaſe ante 


Ai. all Actions; A. brings an Action againſt B. for not en- 


tering into the Obligation according to the Award, and he 
did aver, that he had done all on his Part, but that Y. had 
not entered into the Obligation; and the Exception was ta. 
ken, that there was no Averment of the Payment of the 15/ 
in Conſideration whereof he was to have entered into the 
Bond; but it was ſaid, there needed no Averment; and this 


is full againſt me. But Rolle himſelf there ſays the Court 


were divided. And 1 Cr. 384. gives a quite contrary Report 
of the Caſe, and ſays, Zones and Berkely held it a Condi- 
tion precedent, againſt Coke ; ſo I rather believe Cote, who 
was one of the Judges, and tells you himſelf was of a con- 
trary Opinion. And as to Hayes Caſe, which is alſo in 1 


Rol. Ab. ubi ſupra, it is reported 1 Cy. 433. and it has no ſuch 
Point in it. Theſe Authorities therefore are well anſwered, 


There are ſome other ſcattered Authorities, in the Books, 
of this Kind. But let us now fee the Reaſon of the Thing. 


What is the Reaſon that mutual Promiſes ſhall bear an Ac- 


tion without Performance ? One's Bargain is to be perform'd 


according as he makes it. If he makes a Bargain, and relies 


on the other's Covenant or Promiſe to have what he would 
have done to him, it is his own Fault: If the Agreement be, 
that 4. ſhall have the Horſe of B. and A. agrees that B. ſhall 
have his Moncy, they may make it ſo; and then there needs 
no Averment of Performance to maintain an Action on either 
Side; but if it appear by the Agreement, that the plain In- 


tent of either Party was to have the Thing to be done to him 


perform'd, before his doing what he undertakes of his Side, 
it muſt be then averred. As where a Man agrees to give 
ſo much Money for a Horſe, it is plain he meant to have 
the Horſe firſt, and therefore he ſays the Money ſhall be gi- 


ven for the Horſe. And it would be very dangerous to make 


every curſory Agreement of Parties to amount to mutual 
Promiſes, to bear an Action without Averment of Pertor- 
mance : And therefore if two meet, and the one has a 


Horſe to fell, and the other would buy one, and they a- 


gree on the Price, and then part without any Earneſt, or 
reducing the Matter ſolemnly into Writing, there, tho 
there be no Words of Condition precedent, ſuch curſory 
Agreement ought not to be admitted as Evidence of a mu- 


tual Agreement; and it ought not to paſs for a Contract, 


but rather for a bare Communication. /1ide Dy. 30, —, 24. 


4 | as 
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as that J. would deliver his Horſe to B. and no Pime ap- 
pointed, and that B. ſhould pay fo much Money to 4. there, 
if there be not the Word (for) or other Words of Condi- 
tion precedent, a mutual Action will lie, without Averment 
of performance; but if it be only a Diſcourſe, without the 
Solemnity of Writing, Earneſt, Oc. it ought not be allowed. 
There is a Caſe in 2 Mod. 33. In Afſumpſit, the Plaintiff 


to the Defendant his Intereſt in certain Land, the Defendant 
romiſed to pay him proiude fo much Moncy, and averred that 
= offer'd to aſſign the Intereſt ; but that Matter being not well 
Performance; and held, on the Reaſon of Ughtred's Caſe, 
that it was not. And this will be a Light to the Reaſons of 
North and Mild there. Vide Style 186. Covenants were be- 
tween 4. and B. that 4. ſhould bring 500 Soldiers to ſuch 
a Place, by a Day certain, to be tranſported; and that J. 
ſhould attend there then with Ships to tranſport them, and 
both Parties faild ; and the Queſtion was, whether, tho' . 
had brought no Soldiers, B. had broke his Covenant, in not 
being ready with Ships; and held, that B. had broke his Co- 
venant, tho' 4. had not brought the Soldiers. But this dif— 
fers from our Caſe; for there are two diſtin Acts to be 
done, one is to be ready with the Soldiers, and the other 
with Ships; and the Performance of the one does not de- 
pend upon the other; the doing of the one is not the Re- 
ward for the doing of the other; but they are diſtinct Acts, 
and cach Party to do his Part; there was alſo a Day ap- 
pointed. And this is not a hard Caſe, for they are mutual 
Ads not depending the one on the other. But in our Caſe, 
the Money was to be paid for the Releaſe; and a vaſt Diffe- 
rence. And the 7 /. being not to be paid in Conſideration of 
making the Releaſe, the Words 772 Conftderation make a 
Condition precedent, which till performed dovs not intitle 
the Plaintiff to Action. Then the 7 /. were not demandable 
| here, and conſequently not diſchargeable by the general Re— 
- eaſe of all Demaads. | | 
Another Objection was, that the Plaintiff had not averr'd 


he avers Performance of ali that was to be done on his 
Hide; and that general Averment, tho' informal, and beſides 
wants Time and Place, for which it had been bad on De- 
murrer, is help'd by the Defendant's paſſing it over and plead- 
ing a Releaſe, whereby he admits the Plaintift had a Cauſe 

= —— 6 C | — of 


declared, that in Conſideration that he promiſed to aſhgn 


| pleaded, the Queſtion was, whether it was neceſſary to aver 


a Releaſe given, or tender'd by him, as he ought to have 
done. But here ſufficient appears that it was done; for 


| In, 147. 


1 Vent. 147. 
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1 Vent. 214. 


Vide Yelv 50. 


Salk. 95. 
Deputy may 
appoint a Per- 
ton to do a 
particular Act, 
but cannot 


make a De- 


10. 


— — 
of Action. And there are ſtronger Caſes than this in the 
Books, where Pleading over has help'd an inſufficient De- 
claration. 3 H. 6. 8. Debt upon Indentures, in which there 
was a Penalty, in which the Defendant did bind himſelf, if 


he did not perform all the Covenants in the ſaid Indenturcs, 


and regularly in ſuch Caſes the Way is, for the Plaintiff tg 


ſet forth the Indentures, and to align Breach of one of the 


Covenants in certain; and in Debt for the Penalty he ſaid 
generally, that the Defendant had broke all the Covenant; 


in that Indenture, without ſhewing any one in certain; the | 

Defendant pleaded a collateral Matter in Bar ; and adjudged 
the Declaration had been bad on Demurrer, but that the 
Plea over cured it, tho' the Breach was double and incer- 
tain. 9 H. 6. 16, 19. And it was ſo adjudged in this Court, 


Paſch. 23 Car. 2. Bernard v. Michel, 1 Vent. 114, But a 
full Authority is that of Vioian v. Shipping, 1 Cr. 384, 385. 
tho' they agreed the Money awarded was to be paid before 
the other was to enter into the Obligation to the Plaintif 
yet the Plaintift did not expreſly aver Payment, but gene 
rally, as here, that he had pertormed all on his Side; and 
that was adjudged good after Plea pleaded. So we all a- 


_ grce the Judgment ought to be affirmed ; for there was no 


Money due to the Plaintiff till Releaſe of the Equity of 


Redemption, and therefore none demandable till then, and 


conſcquently a Releaſe of all Demands could not bar it. 


Note; In this Cafe Cheer offer d this Diverſity in Re- 
lation to mutual Promiſes, that where the Promiſe is of « 
valuable Thipg to the Defendant, there ſuch Promiſe, with- 
out any Performance, may be a good Conſideration ; but 
where the Promiſe is not of a Thing valuable, but may be 


a. Conſideration, becauſe a Trouble to the Party promiting ; 


there ſuch Promiſe, without a Performance, cannot be a 


Conſideration, becauſe ſuch Promiſe cannot be a Trouble. 


But per Holt, No Diverſity at all; but the Caſes are the 


ſame upon the Learning laid down above. 


Parker verſus Kett. 


N Eje&tment of Lands in the County of Norfolk, upon 


the Demiſe of the Defendant Kett; and Not guilty 
pleaded, a Caſe was made by Conſent, and it was this: 

The Lands in Queſtion were formerly the Copyhoid In- 
heritance of C. Reit, who by bis Will devited the fame to 


J | | | Elis. 


x 
_ 
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Elizabeth his Wife for Life, and after her Deceaſe to C. 
Kett his Son, and to the Heirs of his Body; and if he died 
under Age without Iſſue, the Remainder to his own right 
Heirs. A. by Writing under the Hand and Seal of the Lord 
of the Manor, whereof the Premiſſes were Parcel, was con- 
ſtituted Steward of the ſaid Manor, to exerciſe the ſaid Of- 
fice of Steward by himſelf, or ſufficient Deputy. 4. made 
one O. C. Deputy-Steward ; who, by Writing under his 
Hand made two other Perſons Deputies to him, to the In- 
tent to receive a Surrender from C. K. the Father, to the 
Uſe of the ſaid Will, with Power to them two, or either 
of them, to receive the ſaid Surrender; one of whom came 
to the ſaid C. K. then fick in his Bed, and received his Surren- 
der. C. K. dies; at the next Court of the Manor this Sur- 
render was preſented by the Homage, and reccived. Elizabeth 
the Wife is admitted Copyhold Tenant, according to the 
Will. And the Queſtion was, whether this Surrender, re— 
ceived by one under Authority of O. C. the Deputy Stew- 
ard, be a good Surrender, BS | | ö 
This had been argued ſeveral Times at the Bar; and this by 
Term, per totam Curiam, that, as this Caſe ſtands, the Sur- 
render was a good Surrender, was unanimouſly reſolved. 
And two Queſtions were made; iſt, Whether the ſaid Per- 
ſons appointed by O. C. the Deputy Steward, had a good 
and ſufficient Authority to receive the Surrender? 2%, In caſe 
the Authority were defective, whether that Defect be not by 
Intent and Conſtruction of Law, or other ſubſequent Act of 
the Defendant, cured and helped? And as to that Matter, 
Holt, C. J. who delivered the Opinion of the Court, argued 
thus: I am of Opinion, the ſaid Perſons, deriving an Autho- 
rity by Writing under the Hand of the Deputy Steward, 
were ſufficiently impowered to receive this Surrender. And 
I go upon this Ground, that O. C. being Deputy of the V 
Steward, is thereby inveſted with all the Power, and may Deputy has all [i 
do all ſuch Acts as his Principal could do; for the Nature of the Power of [i 
Deputation is to convey all the Power of the Principal, with- we ©Pal: 
out any Reſervation or Reſtriction; for as he cannot inlarge his 
Deputy's Power, by giving him a greater one than he has him- 
ielt; ſo he cannot abridge it by reſerving Part to himſelf. POIs 4 
And this is apparent by Norten and S'ire's Caſe in Hob. 12. | 1 
where the High-Sheriff conſtituted an Under-Sheriff, with a 1 if 
Proviſo that he ſhould not ſerve any Writ of Execution a— | 
bove the Value of twenty Pounds, without Leave of the 5 | 
 High-Sheriff; and the Proviſo is held void, and contrary to Proviſo re. i 
the Deputation itſelf, and therefore to be rejected. The framng 1 
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Caſe goes further, and ſays, That it the Under-Sheriff had 
covenanted or given a Bond, (5c. to the High-Sheriff, not to 
execute ſuch a Writ without acquainting him therewith 
ſuch Covenant, Bond, &c. were void. This being fo, the 
Queſtion will be, whether the High-Steward could impower 
one to receive a Surrender out of Court? and it was never 
doubted but he might: And it is the conſtant Practice or 
the whole Kingdom; for he that is fo impowered acts indeed 
under the High- Steward, but not as his Deputy, but only to 
do one ſingle Act. And a Deputy, as hath been ſaid, ha- 
ving equal Power with his Principal, the High-Stewarq 
here, by making a Deputy, has given him all his Power, 
and by Conſequence a Power to appoint one for a ſpecial 
Purpoſe to take a Surrender out of Court. And this is fecn 
every Day, for the High-Sheriff, who need not make an 


Under-Sheriff if he will, may make his Bailiffs and Pre— 


cepts to them: Yet if he make an Under-Sherift, of nccef- 


ſary Conſequence he gives him Power to make Bailiffs and 


Precepts, without acquainting him therewith. And this he 


can do only by Virtue of his Deputation; and why ſhall not 


an Under-Steward, or Deputy-Steward have the like Power ? 


But a conſiderable Objection is made; for in the Caſe of 


Under-Sheriff, he acts all in the Name of his Principal; and 


Deputy-She- 


riff muſt act in 


the Name of 


his Principal. 


If Deputy- 
Steward acts 


in his own 


Name, it 1s 


good. 


the Deputy- Steward here took no Notice of his Principal. 


Auſev. It is true the Deputy-Sheriff muſt act in the Name 
of his Principal, becauſe the Writ is directed to the High- 
Sheriff, and the Under- Sheriff acts under the Authority and 
Command of the Writ, and therefore muſt act in the Name 
of him to whom the Writ is directed. But here the Under- 
Steward acts under his Principal's Authority at large. Vide 
Comb's Caſe, 9 Co. by which it appears, that he that acts 
under another ought to act in his Name, and that is good 
Law without Diſpute; and I agree that here O. C. might 
make Uſe of his Principal's Name, and it had been well; 
but the Queſtion is, whether it be not well in his own 
Name; and ſure it is, upon the Reaſon of that very Cale. 
It was a Letter of Attorney to make a Surrender in the 
Name of a Copyholder; and the Attornies might, in that 


Caſe, draw a Surrender in the Copyholder's Name ; but 


they do not do that, but recite their Authority, and fay 
that they by Virtue thereof make a Surrender. And tho 


it was they ſurrendred, yet it was not their Surrender, but 


they did it by his Authority; and it was ſubſtantial tho' not 
formal; for the Entry in ſuch Caſe is, that J. by B. his 
Attorney, came into Court and furrendred, Oc. vet being 

. 7 made 


* * 


made as above, it is well enough, tho generally and le— 
cally the Act of an Attorney is the Act of his Principal, 
and {o is the Act of a Deputy. And therefore, here on Re- 
cord it is not ſaid J. an Attorney, in the Name of B. his 
Principal, did ſo and fo; but that the Principal by 4. his 
Attorney, Oc. and ſo ſhould the Surrender in Comb's Cafe 
have been ; but being by Virtue of an Authority from the 
Principal, it was held well, But in Comb's Caſe the Au- 
thority is recited, but that is not done in our Cafe: If it 
had been ſaid here, HY Firtre of an Authority which ] have 
from A. the High-Stewara, I do appoint {uch and ſuch 
to receive the Surrender, it had been well, according to 
Cimb's Caſe; but inftead of that he takes upon himſelt, as 
Principal, to give Power to accept a Surrender, and yet I 
hold it well enough. „ 


For when one has an Authority, and does an Act which Where one 
can be good no other Way but by Virtue and in Purſuance ha, Authority, 

| and does an 
Ls | ? "ages : 5 act winch can 

by Force of his Authority than void; tho' in doing the Act not be good 
| but under the 
A Authority, it 
an Intereſt and an Authority together, and he does an Act qui! 
generally, it thall be conſtrued in Relation to his Intereſt, to be under it. 


of that Authority, it ſhall rather be underſtood to have been 


he takes no Notice of his Authority: But where one has 


and not to his Authority: And this is the very Point of 


Clere's Caſe, 6 Co. he was ſeiſed in Fee of three Acres of 


Land in capite, of equal Value; and made a Feoffment in 


Fee of two of them to the Uſe of his Wife for Life, for her 
ointure; and of the third Acre to the Uſe of ſuch Perſon 


and Perſons, and of ſuch Eſtate and Eſtates, as he ſhould deviſe 
by bis laſt Will; and after by his Will deviſes the ſaid third 
Acre, without any Notice taken of his Power reſerved upon 
the Feoffment : Now, if they had been three Acres of Land in 
Socage, and he had made ſuch a Feoftment, and after de- 
viſed the third Acre, without Reference to his Power, it 
had paſt by the Will, becauſe then it might either paſs by 
Virtue of his Intereſt, by the Will, or his Authority by the 
Fecoffment; but being Capite Lands, which could not pats 
but by the Authority, becauſe he had paſs'd two Parts by 
Act executed; this Deviſe was conſtrued to be an Execution 
of his Authority, becauſe otherwiſe the Deviſe had been to 
no Purpoſe. So in the Principal Caſe, the Deputation, or 


rather Authority given by the Deputy, ſhall be intended to 


be by Virtue of his Authority; for otherwiſe it would be 
utterly void: And that tho' the Deputy took no Notice of 
his Principal in his giving that Power, and there is no Di- 
verlity between thoſe two Cafes, And a Deputy-Steward 

ES may 
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Acts of Stew- 
ard de facto 
good. 

2 Lev. 184. 


— 


may hold a Court without taking Notice of his Principa[' 


Name, and it will be govd either Way; and if he can hold 


a Court in his own Name, as Deputy-Steward, why cannot: 
he appoint another in his own Name to act for him tog 
particular Purpoſe, without taking Notice of his Principal, 
and therefore this ſeems a good Execution of his Authority 
as Deputy, if there be no more in the Caſe. 
But it is objected, That the Perſon, to whom the Surren. 
der is made, is by the Writing named a Deputy; and 
a Deputy cannot make a Deputy, nor can the Power 
of Deputy be more or leſs confind than that of his Prine;. 
pal. And I agree there cannot be a Deputy of a Deputy, 
nor the Power of a Deputy abridg'd. But the Word De— 
puty in the Inſtrument muſt be only conſtrued to ſhew the 
Deputy's Intent to impower him only for this particular 
Purpoſe ; and beſides there are general Words in the Infſtry- 
ment, ſufficient to give Authority to accept a Surrender, 


3 Co. 533. ſeems to me in Point, tho upon a Penal Law 


inflicting a Forfeiture of Goods upon any that ſhall land 
them, without agreeing with the Collector, his Deputy 
or Comptroller; and the Collector made a Deputy, who 


made another, with whom an Agreement was made, which 


was aſter adjudgd good, not as made with a Deputy, but 
with a Dcputy's Servant; famliter hic. ; 

And {uppoſe there were a Defect in this Power, and it 
were not good to all Purpoſes; yet, as this Caſe ftands, is 
not this Perſon a good Steward de facto, (as they call it) 
as to this particular Purpoſe, and this Act as good as any 
Act by a Steward de facto. And I am of Opinion it would 
be good ſo too; for it is agreed a Steward de facto may 
take a Surrender, and a Steward de fatto is in Truth no 
Steward at all, for he only acts as ſuch, and ſo did this Per: 
ſon; and he is in Fact and Law no Steward, yet his Act 
ſhall be judged ſufficient in Caſe of a Formality, as here, only 


to receive a Surrender, or be an Inſtrument to paſs the 


A os 
\ Beſides, there is Colour of a legal Authority; O. C. is a. 


greed to be a good Deputy, and takes upon himſelf to ap- 


point a Deputy; ſuppoſe it is ſo, which he cannot do, no 
more than an Under-Sheriff can make an Under-Sherift, or 


a Bailiff make a Bailiff; but ſtill it gives a Colour, and here 


is the Appearance and Form of a legal Proceeding, and. he 


is reputed to have an Authority; and in ſuch Caſe, if Sur- 


render be taken and duly preſented, it will be well, beyond 
Diſpure. Moor 108, 110, goes very far in this Caſe. 155 
{ OT | F Joint- 
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oint-Stewards of a Manor to execute the Office joinity, but 
not ſeverally; and one or them held a Court, at which a 
Copyholder was admitted; and it was adjudged well by the 
whole Court of Exchequer, and after that Judgment af- 
frn'd in the Exchequer Chamber, as to this Point, but re- 
verſed upon another Point. And one alone had no more 
power in that Caſe to act, without his Companion, than „ : 
he had not been named at all; yet becauſe there was a Co- Wherethere fs 
jour and Shew of a legal Court, and a Surrender made and eee 
preſented it was held good. And the Words of that Book gal Court, the 
ire very ſtrong; for Manwood, who delivered the Opinion of * are Sd. 
the Court, that the Surrender was gcod, took two Diver- 
ities, 1ſt, Between Surrenders and Admittances or Grants... 
if Lord Diſſeiſor receives Surrender, and makes Admittance 5 65 1 
thereupon, it ſhall bind the Parties and the Diſſeiſee; but if Copyhold. 
he make a voluntary Admittance or Grant, the Diſſoiſee mut ge Tire 
ſhall avoid it. | | Tr Es wr a 
Another Diverſity taken, is between one that has Colour 
of Right, and yet has no Right; and one that has neither 
Colour nor Right. If one who has only ſuch Colour holds 
a Court, and another ſurrenders to him, it is good; or if 
the Suitors make their Suit to him, they ſhall be dif- 
charged of that Service. And he goes further, and ſhews 
what ſhall be ſufficient to make a colourable Steward; as 
where one holds his Court without Contradiction of the 
Lord; or Under-Steward holds a Court after the Death of 
the High-Steward ; or it the Lord's Clerk holds the Court; 
all theſe are colourabie Stewards ; and I think this Perfon 
here had as much Authority to do what he did, as a De- 
puty to hold Court after the Death of his Principal, Cc. 
And the Reaton of the Law in other Caſes agrees with 
this; as an Exccutor de {972 tort, who is but an Executor 
de facto, if he docs lawful Acts with the Goods, as paying 
of Debts in their Degrees, it ſhall alter the Property againſt 
the lawful Exccutor; as it he pay juſt and honeſt Debts, Payment of 
the rightful Executor thall not avoid that Payment; and Debts by wt 
yet it is an Act done by one that has no Right: It is true rn pad my 
he is not quit againſt the rightful Exccutor, but he ſhall Ante p. 441. 
maintain 'T'rover againſt him; but what ſhall he recover in 
Damage? only for ſo much as he has miſapplied, and all 
that he has well applied ſhall be abated in Damages. And 
what is the Reaton of this? Why, becauſe the Medling with _ 
the Goods is that which gives the Creditor Notice who is 
Executor, and bound to pay the Debts; and the Creditor is 3 Cro. 365. 
not bound to enquire into the Exccutor's Title; if there be a 
. Colour 
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Acts done by 
a Biſhop ae 
facto, as Inſti- 
tutions, In- 
ductions, are 
good. 8 
1 Leo. 288. 


— 


Salk. 17. 


5 Mod. 455 


Carth. 487. 
Cale againſt 
Poſt- Maſter 
for the Loſs 
of a Bill de- 
livered at the 
Poſt-Office, 
and loſt in the 
Office. 
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Colour and Appearance of it, it ſuffices. If Executor 1. 
ſon: tort gets 300 l. of the Teſtators Goods, and pays it gy. 
ly to a juſt Creditor, there the lawful Executor, in my C- 
pinion, ſhall not even maintain Trover againſt the wrong. 
ful Executor, becauſe it is a good Payment, and no Preju. 
dice to the Executor. So here, there is no Prejudice to ans 
and it is only an Act of Formality. 2 Cro. 552. 1 No. 101 
130. Pal. 20. the Biſhop of Offory's Caſe; there was a void 
Sentence of Deprivation againſt him, and the See full of an. 
other who acted de facto; and there cannot be two Biſhop, 
of a Dioceſe, and the Sentence of Deprivation was ſet aſide 
as void; yet it was reſolved that all Inſtitutions and Induc- 
tions, c. by the colourable Biſhop were good, as if done 
by a rightful one; and ſhall not the ſame Reaſon hold here? 

Another Caſe, ſtronger rather than this, is that of 1 7-9, 
288. cited at the Bar; my Lord Darcy's Caſe, who being 
Lord of a Manor, made a Steward, with Power to make a 
Deputy; and the Steward, inſtead of making a Deputy, 
ſends his Servant to hold the Court, and in that Court a 
Surrender was made; and tho it was ſaid there, that a ſub- 
ſequent Act of the Lord's amounted to a Confirmation, it 
could not avail as ſuch, if there were no Copyhold Tenant 
before, and in by Surrender and Admittance. Fide 4 Co. 25. 
And if it works by Way of Confirmation, it muſt have 
wrought upon the Eſtate granted by the Surrender to the 
Servant; and yet that Surrender was not at any real Court, 
nor could the Lord's ſubſequent Agreement amount to a 
Grant, and he is Copyhold 'Fenant no otherwiſe than by 
the Surrender to the Servant ; and ſure if Servant may hold 
a Court to take a Surrender, he may take one out of Court, 
and the Lord's Conſent after could only make it undefeaſible, 
but not give a Being to his Eſtate. e 


Lane verſus ir Robert Cotton. 


N Caſe the Plaintiff declared, reciting the Statute of 12 
Car. 2. c. 35. by which one General Poſt- Office, and one 
General Poſt- Maſter are erected, for the ſending of Letters 
all over the three Kingdoms, Gc. and alſo the Statute ot 

Fac. 2. c. And that Sir R. C. was made Poſt- Maſter by 
Letters Patent of the fifth of May, tertio V. & M. purſu- 
ant to the ſaid Act of 12 Ca. 2. by which the ſaid Maſter 
his Power to make Deputy and Deputies, and other Officers 
and Servants under them, as they ſhall think fit; that oy 
2 | Ale 
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(aid Maſter by theſe Patents is to obey ſuch Rules and Or- 
ders, as mall be given him by the King under the Sivn 
Manual; and as to the Revenues of the Office; the Maſter 
s to obſerve the Order and Direction of the Lords of the 
Treaſury; and in the ſaid Letters Patent the King covenants; 
that he ſhall be only anſwerable for ſuch Miſcarriage and 


Neglect as ſhall be his own, and not for that of any other 


Body; and for the executing this Office an Annuity of 1500 /; 
4 Year 1s granted him out of the Profits of the Office: 't har 
the Plaintiff being poſſeſſed of eight Exchequer-Bills in Los- 
don did incloſe them in a Letter, directed to one owes a 
Goldſmith in Morceſter, and delivered the ſaid Letter, with 
| the Bills ſo incloſed, to one B. then tn Officer under the De— 
fendant, duly elected to take in, and deliver ont, Letters at 
the Office in Londen, to be ſent according to the Direction; 
that this B. reccived his Salary by the Hands of the Re- 
ceiver Gencral ; and that the ſaid Letter, being fo delivered 
to him, was taken out of the Office at London by an un— 
known Hand, and loſt; and whether an Action lay againſt 
the Poſt- Maſter, or not, was the Queſtion 
And it was argued for the Plaintiff, The Office of Poſt- 
Maſter was an antient Common Law Office, but exerciſeable 


by any, and as many as would take it upon themſelves; | 
againſt whom any Perſon had his Remedy for any Damage 


that happened through their Default ; this was the Law be- 


fore the ſaid Statute, whereby one General Poſt-Maſter is ap- 


pointed but not by Way of creating a new Office, but making 


one Publick Office of all the prior private ones. And the End 


propoſed by the Parliament in ſo doing, as the Act tells us, 


was a more ſpeedy and ſafe Conveyance of Letters. So that 


this being an antient Common Law Office, ought to be go- 
verned by the fame Law with other Common Law Offices ; 


and therefore the Poſts, whether private or publick, are to 


be conſidered as common Carriers of {ſmall Packets; and 
_ conſequently liable to make Satisfaction for Miſcarriages, as 
other common Carriers. And that the Statute meant to 
make them liable appears by its ſaying the Office is made 


publick for greater Safety: And ſince before, the Party that 
ſent Letters by a private Poſt had the Security of an Ac- 


tion againſt him, if he miſcarried, of Neceſſity that Re- 
medy ſtill continues in like Manner againſt the Poſt-Maſter 
General, or elſe the Preamble of the Statute were falſe. 


By the 2. 6. of the Statute it is ordained, there ſhould be 


ſhould have the Sending of all Letters and Packets, 5c. to 
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their ſeveral Addrefles; from whence I infer, ½, That (all) 
Letters are to be ſent by him. 24%, That he is an Officer 

By the 8. $. None but the Maſter General, or is Deputy 
is to receive or carry Letters by the Sca or Land, or hite 
Horſes or Boats for that Purpoſe ; the Act docs not ſay that 


none ſhall carry Letters but the Maſter, or other Officer put 


under him by the King; but, by h authoriſed, Fiat 9. 2. 
and 10. PE 3 
By the 15.6. he is bound to find Poſt Horſes, under pain 
of 5 J. for every Failer; which ſhews that he is to anſwer 
for his Under-Officers; and in the Letters Patent, whereby 


the Defendant is nominated, there is a Covenant from the 


King, that Defendant ſhall not anſwer for the Default of 


any but his own ; which ſhews, he apprehended himſelf li. 


able for thoſe of his Officers, and therefore provided againſt 


it by the Covenant. And it is no Reaſon to ſay, that the 
Under-Officers are the King's Servants, and not his, becauſe 


the King, and not he, pays them; for that is not fo by the 
Act of Parliament, but only by a private Agreement between 


the King and him; and ſuch Agreement cannot deprive the 


on 


Subject of a Benefit which the Law gives him. 


Ihe Sheriff, who by Law is obliged to take upon 
him bis Office, is anſwerable for the Miſcarriages of his 


Under-Officers; a fortiori in this Caſe, where one is not 
compellable to take the Office upon him; and it is for this 


| Reaſon that a Grant of the Office of a County Clerk by 
the King is void. 4 Co. 32. 5 9 


Then there is a manifeſt Neglect in the Defendant; for 
by the Statute, the Maſter and his Servants are to ſend Let- 


ters and Packets to there Directions; and it is Part of the 
_ Caſe, that the Letter in Queſtion was delivered to the Per- 


ſon appointed to receive Letters in the Office, which is the 


ſame Thing as if it were delivered to the Defendant him- 
ſelf; and his Duty was to ſend it, wherein he fail'd ; for it 


is agreed it was taken by a Stranger out of the Office. Be- 
tides, the Letter was given to be ſent, and he received it 


ſo; and his receiving to ſend, was to ſend ſafely, according 
JJõͤ;öð˙ͤ LT 
And it is upon this Reaſon, that all 'Tradeſmen are ob- 
| liged to do Things carefully and skilfully; and if they fail 
therein, Caſe will lie againſt them; for the very taking 


upon them to do it is a Taking to do it carefully and well: 
And if it be fo in every private Perſon's Caſe, a Fortiori 
it will be ſo in the Caſe of a Publick Officer, whom one is 
compellable to uſe. And upon this Reaſon alſo it is, 575 

3 ale 
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Caſe lies againſt a Sheriff for the Eſcape ſuffered by his 


Bailifl; much a harder Caſe than the preſent. By the tame 


Reaſon the Defendant, having taken upon himſelt this Office, 


has alſo takin upon himſelf to do it carefully; but inſtead 
of that, the Letter is taken away in the very Office, where 


none could come without his Leave. And if this be through 


the Neglect of him, or his Servants, he ought to anſwer for 
it; like the Caſe of an Inn-keeper, who ſhall anſwer for his 
Servant's Neglet. | ; 5 
It is objected the King has all the Revenue of the Office, 
and the Maſter but a Salary inſufficient to anſwer Caſua]- 
ties of this Kind. Auſer. It was his Folly to take the Office 
upon thoſe Terms. And this is a ſtronger Caſe againſt them 
than that of Ray. 202. for here it does not appear that any 
Trick was uſed to get the Letter from them, or that they 
uſed convenient Care. ES | 
If the Maſter be not liable to our Action, we have an In- 
jury done us, and no Remedy. for it: We have it not a- 
gainſt the King, for he is only to nominate this Officer ; 


and the Under-Officers are only Servants, and accountable to 


their Maſter only. And then the Conſequence would be very 
dangerous both to the King and Subject; for by the Act none 
can ſend Letters by any private Poſt; and if one cannot 


ſend his Letters but by one Hand, and that he may with 
Impunity imbezil all Letters, farewel to all Trade and 


Commerce, one of whoſe chief Support is Correſpondence 


by Letters; and what can be more fatal to the Revenke 


than a Decay of Trade. 


Contra it was argued, 1ſt, That Exchequer-Bills were not 
ſuch Things as the Poſt-Maſter was, by the Duty of his 
Office, obliged to take in. 2dly, That by the Act he is not 


bound to make Satisfaction for every particular Man's Loſs 
in the Things within tne Extent of his Office. 3d!ly, That 


in this Cafe he is not anſwerable. | . 

1/t, The firſt depends on the Conſtruction of the Statute, 
what it intends to be ſent by Poſt; and the Statute intended 
a Maintaining of Correſpondence at home and abroad; and 
that by carrying of Letters, not Goods or Money, for that 
is not neceſſary for mutual Correſpondence. Indeed, what- 
ever 'Thing, by the Intent of the Statute, is within the Of- 
tice of the Poſt-Maſter, is not to be done by any other ; 
but without Doubt any other may carry Money or Goods, 
without Offence againſt the Statute; ergo ſuch Things are 


not within the Extent of the Poſt-Maſter's Office; and a Car- 


rier may carry a Letter along with Goods. Now Exchequer- 
Bills 
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Bills are of the ſame Nature with Money, and current as 
ſuch ; and by Conſequence may he ſent with a Letter by a 
Carrier: Frgo not within the Duty or Extent of the pg. 
Maſter's Office; and one may as well ſay the Poſt-Maſter i; 
bound to ſend Jewels. And it would be a hard Conftryc. 
tion that the Maſter ſhould carry Exchequer-Bills, for the 
Reaſons. 1/7, He muſt fend his Packets by Day and Nigkt 
for the Specd required by the Statute. 2d/y, He mult truſt Poys 
and indigent People, whoſe Poverty will make them obnoxious 
to Temptations; for none of Subitance or Ability to give cu. 
rity will undergo ſuch Slavery. 3d/y, It is impoſlible for him to 
{end ſufficient Guard, from the Smallneſs of the Preminm, 
the Diſpatch they muſt go with, and Incertainty of Wing 
and Weather; therefore, from the Nature of the Thing 
the Parliament intended the Office for ſuch Things as in 
their Nature might be ſent with Speed and Safety, which 
Exchequer- Bills, being current as Money, are not. 
I bere is a Clauſe in the Statute which ſhews it intended 
not that 'Things of Value ſhould be ſent by the Poſts; for 
it ſays ſuch Things might be ſent by Meſſengers; and Bills 
of Exchange are the only Things which may ſeem of Value 
that it mentions might be ſent by it: But the Reaſon of 
that is, becauſe, 1/t, it was very convenient for Trade. -d/y, 
There was no Danger in it; for when this Statute was made, 
Bills of Exchange were payable to a third Perſon, or Oider, 
and if they were foreign Bills, there were Letters of Ad- 
vice; ſo there was no Temptation of Stealing them, and 
by Conſequence no Danger. „ 1 
2aly, It we conſider the Smallneſs of the Præmium, we 
find it bears no Proportion with the Riſque he would run, if 
he were liable for Miſcarriages; which is a Demonſtration 
the Parliament did not intend he ſhould; for they do not 
proportion the Præmium according to the Value of the 
I hing ſent, but according to the Weight and Diſtance of 
Place. And there is a Clauſe, that the Price ſhould not be 
inhanced upon Account of Bills of Exchange; which plain- 
ly ſhews they did not intend he ſhould anſwer for a Mil 
carriage of them. NW VE 
The Statute impowers him to appoint Agents and De— 
puties all over the World; and the Argument uſed would 
make him liable for the Miſcarriages of them. And ſuch 
Conſtruction would deſtroy the Office it ſ elt. 
Iphere is no Compariſon between the Office of Carrier and 
this; a Carrier is not bound to travel but by Day, and if he 
be robbed he bas his Remedy over: He himſelf may — 
2 Wit 
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with his Waggon in Perſon. If a Thing of Value be ſent, he 
may make his own Price, according to the Riſque he runs; 
whereas the Poſt muſt travel by Night, truſt Deputies, has 
no Remedy over, if he be robbed by Night, and cannot 
inſiſt upon a Price, but what is cut out by the Statute. = 
This is not like the Caſe of a Maſter of a Ship, who is 
anſwerable to the Owners for Damage done by the Seamen 
to their Goods; becauſe 1/7, he is there in Perſon, to ſee and 
correct what is amiſs. 2%, That is upon a particular Con- 
tract between him and the Owner, according to the Mari- 
time Law; and he may chooſe whether he will go or not; 
ir he does not like his Reward; but in our Caſe, one may 
ſend 10001. worth of Exchequer-Bills and the Maſter know 
nothing of it. J 
Nor is it like the Caſe of a Sheriff, who tho' liable to 


ſerve againſt his Will, yet muſt anſwer for Eſcapes of his 
Officer. For, 1ſt, he is anſwerable only for the Afﬀairs of 


one County. 2dly, He may raiſe the Poſſe Com to ſecure his 
Priſoners. ; 


zdly, This Letter was taken out by an unknown Perſon, 


and that muſt be underſtood to have been forcibly, and a- 


gainſt our Will; and if {o, we would not be anſwerable, 5 


no more than a Factor would be to his Principal for what 
he is robbed of. 5 e 


And Turton, Powis and Could were of Opinion the Ac- 
tion did not lie againſt the Maſter; becauſe this was not 


like Common Law Offices, in which the Superior anſwers 


for the Inferiors as his Servants; but this was an Office 


newly created by Act of Parliament; and, as Gomld called 
it, founded in Government, that is, in which each had a di- 
ſtint Branch to excrciſe; yet with Subordination and Depen- 
dancy on the Chief Mater, but not as Servants, but by the 
very Conſtitution and Erection of the Office; and this by 


Act of Parliament, to which every one is conſenting ; and 


he ſaid, every one of theſe, in his own peculiar Station, was 


as much an Officer pro tempore as the Maſter; and compared 


it to a Corporation, in which the Head is over the reſt, yet 
not anſwerable for the Miſcarriage of an Inferior Member. 


d. 5. 5. And Turton and he agreed, that Exchequer-Bills 


were not Things proper to be ſent by Poſt; and they alfo 


all agreed the Reaſons before offered for the Defendant. 


But Powris held, there were ſufhcient Words in the Act to 
comprehend Exchequer-Bills. . 

Holt C. J. cont. and argued thus: Notwithſtanding what 
has been ſaid at the Bar by Mr. Attorney, (fince C. J. of 
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Miſcarriage of any Letter or Packet that is loſt in the Of. 


fice, tho' not actually delivered to him, but to his Servant; 


becauſe that by the Conſtitution of the Office he is intruſted 
with the Profit and Intereſt of the Subject; and a Fruſt is 


repoſed in him, for the Diſcharge of which he has a certain 
Duty or Salary. And he is made a Publick Officer by Act 


of Parliament; That there ſhall be one General Poſt-Maſter. 


And it is plain the Statute deſigned this for the Benefit of 


the Subject, as appears by the Preamble thereof; quod vide. 


And this was a Matter of general Concern, for Trade and 
Commerce; and to the End that Speed and ſafe Diſpatch 
ſhould be had of Letters and Packets, which in the Judg— 


ment of the Parliament was more likely to be had, by ma- 


king one general Office and Officer; ſo it appears to have 
been done for the more Benefit and Safety of the Subject. 
2dly, This Office is fixed at London, which is the Cen- 


ter of Buſineſs, from which all Letters are ſent, and all Let. 
ters are to come; ſo there is a certain Place ſettled where 


J or : 
z3dly, It is an Office of Care, and that Care is committed 


to the Poſt-Maſter, that none but he, his Deputy or Servant, 
Gc. is to take, receive or ſend any Letter, except ſuch as 
may be ſent by the Carrier, Coach, Oc. as the Act directs. 


So there is one Man ſet up, and all the reſt to be his 


Deputies or Servants; ſo that from the Nature of the Truſt, 


he is bound to keep ſafely in his Office all Letters and 


Packets delivered in there, at his Peril; becauſe it is a 


1 Truſt 
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Truſt repoſed in him by Act of Parliament, that is by Law; 


and this Office is not at all diſtinguiſhable from that of Mar- 
hal of this Court, or of Warden of the Feet, who are in- 
truſted with ſuch Offices by Common Law; and it is no Ex- 
cuſe for them to ſay that their Priſons were open'd by un- 
known Perſons; tho' it be by People in open Rebellion, as 
in the Caſe of 23 . 6. 1. the Cafe of the Duke of Nor- 
folk. And the Reafon is, becauſe it is a Truſt by Law in a 
Publick Officer; and it being done under a Government in 
which it is ſuppoſed he may have a Remedy over, at leaſt 
ſuch Remedy as the Law allows, tho' the Wrong was by 
Perſons in open Rebellion ; and there it was held, that Debt 
lay againſt the Gaoler for ſuch an Eſcape upon the Statute 
of 2 R. 2. This was the Caſe at Common Law, where a 
Capias only lay for Damages in Treſpaſs, but not for any 
Action of Debt, till 25 Ed. 3. c. 17. 3 Cb. 12. And upon this 


ſubſequent Act, which gives Cabias in Debt upon a Judg- 


ment in it, if the Sheriff ſufter one in Execution, on ſuch 
Capias, to eſcape, Debt will lie againſt him for it; tho' at 
Common Law, which made Sheriff liable for Eſcape, where 
Capias then lay, no ſuch Proceſs, as a Capias on a Juds- 
ment in Debt, was known: And he is as much bound to kce 


thoſe that are in for Debt ſince that Statute, as thoſe who. 


were in for Damages in Treſpaſs before; and fo is the Law 
upon a Levari factas, By the Statute of M. 2. c. 18. an E- 
legit is given; and if Sheriff take Goods upon an Elegit, he 
ſhall be liable to anſwer for them, if they are reſcued, as 
if they had been taken upon the Common Law Proceſs of 
Lecari facias, Upon the Statute of 13 Ed. 3. de Merca- 
toribus, the Sheriff is liable for Goods which he takes in 
Execution by extend: facias, by Conſequence of Law 
meerly, for ſuch a Thing was not before that Statute. 


Then what Difference can be made between the Marſhal of 
this Court, and Warden of the Fleer, and this Officer? for 


the Maſter is to keep the Letters ſafe till he ſends them out; 


as the Gaoler is to keep his Priſoners till they are legally 


diſcharged out of his Cuſtody. 2 
Another Reaſon why the Maſter ſhould be liable here is, 


becauſe the Subjects pay a Reward for kceping and ſending 
away their Letters, and this Reward is paid to one who 


makes it his Buſineſs and Employment to take and fend Let- 


ters and Packets deliver'd to him; and wherever a Man takes Where a Man 


upon himſelf the Exerciſe of an Office, the Exerciſe whereof 
is for the Benefit and Advantage of the Publick, and takes a 
Reward for the ſame, he ſhall be anſwerable at Law for 


takes upon 
himſelf an 
Office for the 
Benefit of the 
Publick, he 


any is liable for it. 


Tem N 13 W I 5061 


Inn keeper 


liable for 
Goods of a 


Guelt only. 


any Harm the Subjects receive by his ill Adminiſtration of 
that Office or Employment, and for all Events and 
Chances, even from Thieves and like Malefactors. 2 Cyo. 


P 


188. If Goods be left with an Inn-keeper by one that is ng 
Gueſt or Traveller, and they are loſt, he ſhall not anfiver 
for them, becauſe he has no Benefit for the Keeping, and it 
is not his Employment to keep ſuch; but if a Horſe be leſt 


in his Stable, and he is loſt, he ſhall anſwer for it, becauſe 


he receives Profit thereby, ariſing from the Meat conſumed 
by the Horſe, And Hob. 80. in the Action againſt the Hy; 
man, which is the firſt of the Kind to be met with A 
Books, is upon that Reaſon, becauſe he had a Hire for it. 

My Brother Gold ſays, this is an Office founded in Govern- 


ment: If he means that it is an Office ereated and framed by 
Law, he ought to make a quite contrary Concluſion; for ſo is 
the Office of a Marſhal, and yet he ſhall anſwer for Eſcapes. 


And ſhould not it be ſo too in Caſe of an Officer created 
by Act of Parliament? for the one and the other arc by 
Law, the one and the other for the Benefit of the Subject; 
in the one Caſe, the Priſoners to be kept for their Benefit to 
have their Debts paid; in the other, that their Letters be 
fafcly kept, and ſent away with Speed; and why then ſhould 
the Officer in one Caſe be anſwerable to the Subject for his 
Neglect or Default, and not in the other? And ſince then 


he is intruſted with this Office, for the Benefit and Advan- 
tage of the Subject, whatever conſequential Damage be- 
falls the Subject thro' his Neglect, he ought to anſwer for it. 


Another Reaſon of Brother Gould againſt the Action was, 
That if it did lie, it muſt be upon a Contract expreſs or 
implied. And truly I do not think that, but that he 1s 
chargeable by the Law and the Nature of his Office. 
Another Objection was, That the Reward does not go to 
the Defendant. Whoever gives a Reward to have a Thing 
done for him, ought to have a Remedy, if the Thing be 
not done; and when a Reward is given to an Officer of 
Publick Truſt, that intitles the Party to a Remedy if he be 
grieved through Neglect, or other Default of ſuch Officer 
And if he ought to have ſuch Remedy, ſure it muſt be 
againſt him who received his Reward. And is 1500/.4 
Year ſo ſmall a Preminm as not to incourage thoſe that 
enjoy it to be more diligent in the Execution of their Ot- 
tice, ſo at leaſt as to ſuffer no Neglect within the very Walls 


of the Office, as it was here. And tho' all the Salary or 


Revenue of the Office goes not to the Defendant, yet his | 
Salary is to be paid out of the Revenue of the ow. 
TE „„ 9 BAM 
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and there is no Diverſity between this Caſe and the Caſe 
of Moſſe and Slew, which was here, Hill. 24 Ca. 2. but 
entred Mich. 23 Rot. 421. which was thus: Goods to be 
tranſported to Foreign Parts were ſhipp'd in the River 
Thames; and there were a competent Number of Men on 
board for failing the Ship, but they were in the River over- 
ower'd and robbd ; and the Queſtion was, whether an 
Action would lie againſt the Maſter of the Ship; and at a 
Trial at Bar the ſpecial Matter was found, and in Arreſt of 
Tudgment this very Exception was taken to excuſe the 


Maſter, that he did not receive the Hire, but the Owners 


did, and the Maſter had only a Salary from them; but it 
was reſolved againſt him. 1/, Becauſe he was a publick Of- 
ficer. 2dly, Becauſe his Salary was Part of the Hire, and 
did ariſe for the Care and Diligence that ought to be taken 
for the ſafe Cuſtody of the Goods. And ſo here the Poſt- 
Maſter is a publick Officer, and he has a Salary from the 


Profits of the Office. on 
My Brothers have taken a Difference between the two 


Caſes; for that in the Caſe of the Maſter of a Ship he 
might have taken Precaution, which Poſt-Maſter cannot uſe; 


but what Caution could there be uſed in one Caſe and not 
in the other? It is true it is ſaid in that Cafe, that if the 
' Owners of the Goods had brought them before ſuch Time 
as was convenient before the Ship was ready to fail, he 
might refuſe to reccive them; and that may be: And it is 
ſo in Caſe of a Carrier; if Goods be brought to his Inn be- 
fore the convenicnt Time for him to be gone, he may re- 
fuſe to take them; but in both Caſes, if one whom they in- 


truſt to receive Goods before ſuch convenient Time receive 


Goods, and they be loſt, the Carrier ſhall anſwer for them, 
and ſo ſhall the Maſter. . 


But no Man ſhall by Law juſtify to deny the Duty of 


his Office; for there is a perpetual Obligation upon them to 

keep the Things to them committed, till they have diſ- 

charged their Truſt; and when they have done, and no 
ſooner, are they diſcharged. 3 „„ 
This Caſe is within the ſame Reaſon of Juſtice and Equity 


of Law, upon which all Actions of this Nature are brought; 


and it has all the Ingredients whereby one is made reſpon- 


ſible in like Caſes for negligent keeping of Goods: For 
what is the Reaſon that a Carrier or Inn-keeper is bound to 
keep ſuch Goods, as he receives, at his Peril? It is ground- 


ed upon great Equity and Juſtice; for if they were not 
chargeable for Lots of Goods, without aſſignin g any parti- 
6 * cular 
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cular Default in them, they having ſuch Opportunity, 48 
they have by the Truſt repoſed in them, to cheat aj] People 
they would be ſo apt to play the Rogue and cheat People, 
without almoſt a Poſſibility of Redreſs, by Reaſon of the 
Difficulty of proving a Default particularly in them, that 
the Inconveniency would be very great. And tho' one ma 
think it a hard Caſe, that a poor Carrier who is robb'd on 
the Road, without any Manner of Default in him, ſhould 
be anſwerable for all the Goods he takes; yet the Incon- 
veniency would be far more intolerable, if it were not ſo; 
for it would be in his Power to combine with Robbers, or 
to pretend a Robbery or ſome other Accident, without a 
Polhbility of Remedy to the Party; and the Law will not 
expoſe him to ſo great a Temptation, but he muſt be honeſt 
at his Peril. And this is the Reaſon of the Civil Law in 
this Caſe, which, tho I am loth to quote, yet in as much 
as the Laws of ail Nations are doubtleſs raiſed out of the 
Ruins of the Civil Law, as all Governments are ſprung out 
of the Ruins of the Roman Empire, it . muſt be own'd that 
the Principles of our Law are borrow'd from the Civil Law, 
and therefore grounded upon the fame Reaſon in many 
Things. Vide Juſt. Inſt. lib. 4. tit. 5. de Lege. And ail 
this may be, tho' the Common Law be Time out of 
Mind. „ 7 35 15 
And it is to be doubted that there was Intelligence given 
here, that there were Chequer-Bills in this Letter, other- 
wiſe it is improbable this Letter ſhould be ſingled out from 
all the reſt, I do not here arraign the Integrity of the 
Gentlemen that manage the Office, bu! we muſt here con- 
ſider the whole Maſs of Mankind; and tho' theſe are worthy 
Perſons, yet bad may ſucceed them, who may ſearch and 
open Men's Letters, and none be the wiſer, or able to fix it 
upon them; being tranſacted in their own Office, and lying 
only in the Offender's Privity, who thus may with Impunity 
abuſe the Truſt repoſed in bi: a 
And a common Carrier, or Inn-keeper, or Maſter of a 
Ship muſt have anſwerd. And in the Caſe of Myſſe and 
Slew, it appeared the Defendant was guilty of no particular 
Default, for a Power came upon him and robb'd him; but 
{ure more Care might have been taken in this Caſe ; for if 
Breeje had done his Duty the Bill could not have been taken 
Action lay a- Out of the Letter in the Office. N 
Lainſt Carrier, And the Diverſity between the Caſe of a common Car- 
before the La w-. 12 1 : | EE: 28 3 
gave him Re- rler and this, upon Account of the Carricr's having a Re- 


medy againſt medy againſt the Hundred if he be robb'd, it is none at al: 
the Hundred, —— 5 8 8 5 T 


— 
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* 


3 


in the Reaſon of the Thing; for before that Remedy was 
given, which was only by the Statute of J/incheſter, the 
againſt the Robbers, if he could catch them; and the Maſter 
has the like Remedy here: And even now they are without 
Remedy in fome Caſes upon the Statute of Stannaries, 
other than againſt the Thief or Wrong-doer. 

As to the Caſe of an Inn-kecper, this Diverſity is offer'd 
between it and this, for that it is within his Houſe, which 


is his Caſtle, and he may make his Servants watch all Night; 


but ſure they do not conſider that theſe Bills were loſt within 
the Walls of the Office in Lombard. Street, which is likewiſe 
the Defendant's Caſtle, and that he may keep his Servants up 


all Night if he pleaſes: And the Care in keeping up his ; 


Servants to watch, if notwithſtanding that a Misfortunc 
| ſhould happen, ought rather to diſcharge than to charge 
him; and therefore no more Reaſon the one ſhould be 


bound than the other. And the Caſe of the Inn-keeper is 


much a ſtronger Caſe, for he is bound to receive all manner 


3 olf People into his Houſe till it be full; but the Poſt-Maſter 


need let none into his Office but ſuch as he pleaſes. As to 
the Caſe of Sir —— He bert and Paget in Sid. an Action 
brought againſt him for ſuffering a Raſure to be made in a 


Record in his Cuſtody, and it was thought prima facie the 
Action lay; but on better Conſideration, in as much as it 


appeared that he had not the ſole Cuſtody of them, but 
that Strangers of Right had Acceſs to them without his 

Permithion, the Plaintiff was barr'd : But here the Poſt-Maſter 

had the ſole Cuſtody, and no body had Liberty to come 

into the Office without his Leave. „ 

I am apprehenſive here ſome may think I would carry 
this Point farther than I have already declared, by com- 


paring it to the Carrier's Caſe; and that by the ſame 


Action did lie againſt him; and yet he had no Remedy but 


Reaſon an Action would lic if the Letter had been loſt 


upon the Road. But I do not mean any ſuch Thing, for I 


would not give any Opinion either the one Way nor the other 
in that Caſe; for it is a Thing that probably may come in 


Queſtion hereafter: But let that be as it will, there is a 
Difference between that Caſe and the preſent; for the Car- 
rier receives the Goods to carry ſafely, and the Poſt-Maſter 


the Letter to ſend ſafely, and thoſe are the Words of the 


Act; and I wonder no Diverſity has been taken between the. | 
Difference be- 


? tween Letter 


Caſe of a Letter loſt in the Office, and loſt on the Road 


being ſent ſafe out of the Office; for there ſeems to be a lot inthePott- 


Sieat deal of Difference, and it may be a Queſtion, upon the 
— — — Words 


Office and on 
the Road. 
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Words of the Statute, whether when the Maſter ſends 
Letter ſafely away, he be not diſcharged. 

Suppoſe then he was not chargeable in Caſe of a Robber; 
on the Road, it will not follow from thence that he is nat 
bound to keep a Letter ſafe in the Office. And in the Caf. 
of Moſſe and Slew, if the Ship had been robb'd at Sea the 
Maſter had not been anſwerable, yet he was chargeable at 
Land; fo here, tho' he may not be chargeable for a Robbery 

on the Road, he may for a Loſs in the Office. If a Man 

bring a Horſe to an Inn, and deſire the Maſter to put him 

into a Stable till it cools, and then ſend him to Graſs. if 

the Horſe be ſtole before he ſends him to Graſs, he ſhall an- 

{wer for him; tho' if he had ſent him to Graſs purſuant to 

the Owner's Delire, he would not be anſwerable; and fo he 

ſhall be chargeable till he has perform'd the Truſt repoſed 

in him, and as ſoon as he has performed it he ſhall be dif. 
charged. So here perhaps, if the Letter had been ſent awa 
ſale out of the Office, he had perform'd his Truſt, and had 
buen diſcharged; yet it will lic as the Caſe is, where he 
has not performed his Truſt by ſafely ſending it out. 
ben by the Duty of his Office he is to take Chequer- 
Bills, tho' this has been denied by Mr. Attorney and my 

two Brothers; but it is his Duty to receive them tor the“ 
Reaſons. 1/t, By the Words of the Act he is to receive 
Letter, Packet, or Phing proper to be ſent by Poſt. 2, 

This is a Thing proper to be ſent by Poſt. As to the firſt, 
wherever any Subject takes upon himſelf a Publick Truſt for 

the Benefit of the reſt of his fellow Subjects, he is 40 7p/o 

| bound: to ſerve the Subject in all the Things that are within 

the Reach and Comprehenſion of ſuch an Office, under Pain 

If Smith re- of an Action againſt him; and for that ſee Kelway 50. It 


— 


the 


fuſes to nde a on the Road a Shoe falls off my Horſe, and I come to a 
_ Horſe, Action | 


lies. Smith to have one put on, and the Smith refuſe to do it, 
8 an Action will lie againſt him, becauſe he has made Pro- 
feſſion of a Trade which is for the Publick Good, and has 
thereby cxpoſed and veſted an Intereſt of himſelf in all the 

| King's Subjects that will employ him in the Way of his 
Trade. If an Inn-keeper refuſe to entertain a Gueſt, where 

bis Houſe is not full, an Action will lie againſt him; and 

It Carrier re- ſo againſt a Carrier, if his Horſes be not loaded, and he tre- 
fc take fuſe to take a Packet proper to be ſent by a Carrier; and 
s, the | . 5 5 1 
Horſes not be. I have known ſuch Actions maintained, tho' the Cates are 


V. eg not reported. And why ſhould not an Action lic againt 2 
Aeion lies. Poſt- Maſter here, if he ſhould refuſe to take in a Letter, 9: 


3 


NS 
ally 


„ 


any other Thing proper to be ſent by Poſt ? and doubtleſs 
an Action would lie in that Caſe, 

If the Inn be full, or the Carrier's Horſes loaden, the Ac- 
tion would not lie for ſuch Refuſal; but one that has made 
Profeſſion of a publick Employment, is bound to the utmoſt 
Extent of that Employment to ſerve the Publick. Sure 
then where it is a publick Employment created by Law, 
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the Obligation is the greater; as if the Sheriff refuſe a Writ, If Sheriff re- 


an Action will lie againſt him, becauſe the Law charges 
him with an Employment for the Conveniency and Good 
of the Publick : So here the Law, gig. an Act of Parliament, 
charges the Poſt-Maſter with an Employment for the Good 
and Convenience of the Publick ; therefore the Reaſon is 
the ſame. As to the ſecond; Theſe Chequer-Bills are proper 
to be ſent by the Poſt, for the A& does not confine what 
Things are to be ſent, but leaves it very general; it does 
not mention any Species, but any Letter or Packet whatſo- 
ever; then it is plain the Act meant other Things than Let- 
ters, or Packets of Letters ſhould be ſent, for the Prices are 
different, for there is ſo much a Sheet for Letters, and fo 
much an Ounce for other Things, as Packets of Writs, 
Deeds, or other Things; which Words are as general as 
may be: So the Prices are varied from that for Letters, and 
any Thing whatfocver that may be ſent by Poſt. ' And all 
Things, which by their Nature may be ſent with Diſpatch. 
and without Danger of hurting the Horſes, are proper to 
be ſent by Poſt, of what Nature ſoever they be; and nothing 
can be more portable than Chequer-Bills, for a ſmall 
Packet of them may contain to the Value of 10,000 . 
Obj. They ought not to be ſent by Poſt, becauſe they 
are newThings, created long after the Act for erecting the 
Poſt- Office. J 5 | 
Auſ. They are within the Reaſon of other Things, which 
were in effe, and within the Act when it was made. 4 Co. 
4. 4.b, No Agreement made before or after Marriage bar'd 
a Woman of her Dower, tho' ſhe accepted what was agreed 
on after the Death of the Husband; but the Statute of 27 
H.8, c. 10. makes Eſtates for Life of the Wife, to take im- 
mediately after the Death of her Husband, to be a Bar of 
Dower, if it be made in Satisfaction of her Dower. And at 
the Time of making that Act, no Land of Frechold or In- 
heritance was deviſable but by ſpecial Cuſtom ; and after 
by the Statute of 32 H. 8. they are made deviſable. If ſuch 
Husband, whoſe Wife is intitled to Dower, deviſe Land to 
her in Satisfaction of Dower, an dſhe accept of it after his 
6 0 Death, 


faſes a Writ, 
Action lies. 
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Death, tho it be a Thing not known or in e at the ime 
of making the Statute of 27 H. 8. that makes a Joinus 
a Bar of Dower; yet being within the ſame Reaſon wih 
other Jointures mentioned in that Statute, it is judged to he 
a Jointure within it. And by the ſame Reaſon, if Cho. 
quer-Bills be as proper to be ſent by Poſt, as other Things 
that were in Being at the making of the Statute of 12 Car. , 
tho' Chequer-Bills were not then known, yet they ſhall be 
within the ſame Reaſon; and the Poſt as much bound +, 
take and ſend them as any other Thing whatſoever. Another 
Inſtance of the like is in the fame Caſe in 4 Co. by the Sta. 
tute of Marl,, made the 52 I. 3. A Man ſeiſed in Fee, inf of. 
ing his Son and Heir to deiraud the Lord of his Wardchip 
the Feoftment is made void, as to the Lord. And by 1 K. 3 
Ceftny que Uſe has Power to make a PFeoffment of the 
Land out of which the Uſe ariſes; by 4 JI. 4. the Heir of 


Ceſtuy que Uſe ſhall be in Ward. And if ſince that Statute, 


Ceſtuy que Uſe make a Feoftment by Virtue of 1 K. 3. to ki; 
Son and Heir, it ſhall be void by the Statute of Aal, 
made 200 Years before; and it will be as good an Argu- 
ment to ſay, that if one come by the Chequer-Bill of ano— 


ther unlawfully, that Trover will not lic for it, for that they 


are new Things; as that they ſhall not be ſent by Poſt, be— 


1 | 


Where an Act cauſe they are new Things. But when an Act of Parlia- 
of Parliament O 


creates a new ment creates a new Intereſt, it ſhall be governed by the ſame 
Intereſt, it Law that like Intereſts have been governed before. 


ſhall be go- | | ” 
verned by the like Law ſuch Intereſts were governed before. 


It has been objected at the Bar, that the Poſt-Maſter is 
not bound to anſwer, ½, for Bills of Exchange, payable to 


Bearer; becauſe it was the Party's Folly to make them ſo 


payable. 2adiy, He is not liable for the Loſs of them, tho 


made payable the ordinary Way, ©iz. to ſuch a Man or Or- 
der; becauſe he is to have nothing for them as ſuch, no 


Hire or Poſtage. 5 | 
As to the firſt; A Bill of Exchange payable to Bearer is 
lawful; and it is Prudence in any Man, that has a Mind to 
_ negotiate a Bill of Exchange, to get it drawn in that Form, 
for then it needs no Indorſement, and by Conſequence, it 
he does negotiate it, ſhall not be chargeable ; whereas if it 
were made payable to one or Order, for every Negotiation 
there muſt be a new Indorſment, and every Indorſor is be- 


come liable i infinirum. And all Bills without Exception 


are to be ſent by Poſt; and this Sort of Bills being lawful 
may therefore be ſent, 


I | | But 
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but they pay no Reward for ſending or carrying them; 
therefore the Poſt-Maſter ought not to anſwer for a Miſcar- 
ringe of them. - 2 | TP 

Anſe, Whoever writes or ſends a Letter with a Bill of 
Exchange in it, it ſhall be intended that the Letter was 
writ and ſent for the Sake of the Bill, and therefore tho' 
the Poſt does not receive an immediate direct Reward for 
the Bill, yet it receives a mediate conſequential one; as 


the Keeping of his Goods in the Inn, but pays only fer 
his Victuals and Lodgings, and the Reward which he pays 
for his Victuals and Lodgings intitles him to an Action for 
the Loſs of his Goods. Beſides Chequer-Bills are not ex- 
empt from paying; and without Doubt, if a Man ſends a 


great Packet or Bundle of them, he is bound to pay accord- 


ing to the Bulk of his Packet, But ſuppoſe nothing were duc 
for Chequer-Bills, no more than to a Sheriff for executing 


1 Writ of Execution; yet if the Goods fo taken in Exc- 


cution be loft, he thall anſwer for them, he being a Publick 
Officer for that Purpoſe, And there never was an Inſtance, 
that an Officer intruſted by Law with the Goods of a Sub- 
joct, but that, if he loſe them, the Officer by Conſequenec 
of Law was liable tor them. And Sonutheot's Caſe in 4 Co. 


is very ſtrong, tho' by the By, that Caſe, as reported there, 


is not all Law; but where there is a ſpecial Undertaking 
to keep the Goods. For if there be but a general Bailment, 
and a general Acceptance, and ſo the Matter left to a Con— 


ſtruction of Law thereupon, how the Goods ſhall be kept? 
the Law will make Conſtruction, you ſhould keep them as 


you do your own: But where there is a ſpecial Acceptance 
to keep them ſafely, there, at your Peril, you are bound 
by your ſpecial Acceptance to keep them ſafe, tho' you have 
no Reward, and that you are not compellable by Law to 
take them; which is ſtronger than our Caſe. And Note; 
this Caſe is better reported in 3 Cr. 816: But when Goods 
are given to an Officer of Law, ſurely there it muſt be in- 
tended that they are to be ſafely kept; and therefore he ſhall 
be charged. And 1 do not think there can be a Caſe put, 


where a publick Officer, or his Deputy, was ever diſcharged 


in Caſe againſt hint for a Miſcarriage in them for Goods, or 
other Things, loft through their Negle&. 
Another Reaſon to charge the Defendant is, becauſe be- 
fore the Statute of 12 Car. 2. the Subject had Liberty to 
tend his Packet by any other Poſt-Maſter he pleaſed, of 
which there were many ia thoſe Days; it being then law- 


ful 


| 5 the Caſe of an Inn- Keeper, A Paſſenger pays nothing 8 
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ful for any Man to ſet up ſuch an Office. And if ſuch, ,, 
had ſet up ſuch an Office then, had been robb'd, the Sab. 
ject would have had his Action, and recover againſt they 
as much as againſt a common Carrier; and this is admitted 
by the other Side. So it is very reaſonable, that thoſe tha: 
take it now ſhould take it upon the ſame Terms it the, 
ſtood; and the Office is not new, but only, that inſteaq gf 
being exerciſed by many before, it is now exerciſed only 
by one; and all Perſons by this Act are forbid to uſe an; 
other Poſt, or to ſend by any but by this one, that is to h. 
by Letters Patent under the Great Seal. And the Poſi. 
Maſter was, as I ſaid, charge.ible at Common Law before. 
and the Employment is now the ſame that it was then. 
only that of being exerciſed by one Perſon; therefore eve;y 
Thing, that was incident to it then, remains ſo ſtill, Ang 
ſince the Subject is deprived of his Election of truſting whom 
he pleaſed with his Letter, ſurely to compel him to ſend 

by one againſt whom he ſhould have no Remedy, would be 
the moſt unreaſonable 'Thing in the World, and the moi 
unjuſt Conſtruction upon the Statute. 
It was objected at the Bar, that they have this Remedy 
againſt Breeſe. I agree, if they could prove that he too 
cout the Bills, they might ſue him for it; ſo they might any 
Body elſe on whom they could fix that Fact; but for a Neg- 
le& in him they can have no Remedy againſt him; for they 
muſt conſider him only as a Servant; and then his Nezlea I 
A Servant rot is only Chargeable on his Maſter, or Principal ; for a Servant 
8 or Deputy, quatenns ſuch, cannot be charged for Neglect, 
for Misfea- but the Principal only ſhall be charged for it; but for a 
lance. Misfeaſance an Action will lie againſt a Servant or Deputy, 
but not quatenus a Deputy or Servant, but as a Wrong-Doer. 
As if a Bailiff, who has a Warrant from the Sheriff to exc- 
cute a Writ, ſuffer his Prifoner by Neglect to eſcape, the She- 
riff ſhall be charged for it, and not the Bailiff; but if the 
Bailiff turn the Priſoner looſe, the Action may be brought 
againſt the Bailiff himſelf, for then he is a Kind of a Wrong- 
Doer, or Reſcuer; and it will lie againſt any other that 
will reſcue in like Manner; and for this Diverſity vide 1 
Leon. 146. 3 Cr. 175, 143. 41 Ed. 3.12. 1 Ro. 78. which is 
not well reported, but the Inference may be well made 
Tam 33 a We 
And here the Defendant hath the Power in him to ma- 
nage the Office by himſelf, his Deputy or Servant; and every 
Deputy or Servant is by him that puts him ia, and there- 
fore he ought to anſwer for him; and the Reaſon why a 
8 Principal 
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Principal ſhall anſwer for his Deputy is, becauſe as he, as 
Principal, has Power to put him in, ſo he has Power to 
ut him out, without ſhewing any Cauſe ; and that, tho' 
he had expreſly given him an Eſtate for Life in the Depa- 
tation. ide Hob. 13. Mo. 856. 39 H. 6. 34. And a Deputy 
or Servant may bring a greater Miſchief than this comes 
to upon his Principal; for it one has an Office of Inkeri- 
tance, in its Nature forfeitable for ſuch and ſuch Offences, 
or Miſdemeanors, and he puts in a Deputy, who commits 


ſuch Acts as would be a Forfeiture in the Principal, if he 
had done them, he ſhall forfeit the Office for his Principal. 


39 Ji. 6. 34. . 7 ITO - 

The Caſe in Dy. 238. to my great Wonder has been 
quoted by my Brother Gould as an Authority for him, for 
it is directly againſt him; by 3 II. 6. c. 3. any Cuſtomer that 
ſhall conceal any of the King's Cuſtoms due for Merchan- 


- dize, ſhall forfeit treble the Value of the Merchandize ; 


and by the Statute of 1 l. c. 11. The Cuſtomer of any 
Port may make a Deputy for the Cuſtoms of any Creek be— 


longing to that Port, and a Deputy ſo appointed had con- 


ccal'd the Cuſtom, and the Principal, ignorant of this Fraud, 
certifies his Account into the Exchequer, without taking 
Notice of this Fraud, or the Cnſtom due for the Con- 
cealment; and an Action brought againſt the Principal, and 
adjudged it lay ; and what is the Reaſon thereof, but be- 
cauſe the Principal ſhall anſwer for his Deputy 2 And where 


it is ſaid, that the Deputies of the Poſt-Maſter by the Act 


have Power to make Deputies, and they are to have Ser- 


vants, who are to act under them, that makes no Matter, 


for the Principal ſhall anſwer for all the Neglects, not only 
of the Deputies he makes, but alſo of that Deputy's Depu- 
ty and Servants, and fo down; for he ſhall be anſwerable 
for every Ac of them, that ſhall tend to the Prejudice of 


another in their Deputation. But that is not this Caſe, for 


Breefſe in this. Caſe, through whoſe Neglect this Letter has 
been loſt, was immediately put in by the Defendant him- 


ſelf; tho if it were by his Deputy or Servant, it had been 


the ſame; 85 5 V 
My Brother Powzis ſays, they are all Fellow-Servants; 


that is, the Poſt-Maſter and Letter Carrier, becauſe they all 
receive their Salaries from the King, tho' retained and put 


in by the Defendant; and compares them to a Steward and 


Servants of a Nobleman's Houſe. But I anſwer, that they 
are paid by the King as Deputies and Servants of the De- 
fendant; and there is no Diverſity but in the Manner-of pay- 


6 | L208 
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ing them, for they are under the Command of Defendan 
and to act according as he directs; and it was intended Va 
the Act, that he ſhould pay all his Servants out of his Sala- 
ry; and if he agrees with the King to have fo much clear 
for himſelf, and that the King ſhall pay his Servants, the 

are no leſs his Servants becauſe the King pays them; and 0 
they be not his Servants, what becomes of the Dofendunt 
who is by the Act to manage the Office by him and his De. 


puty, and Servants; and if he let People manage it, wh, 
are not his Servants, and over whom he has no Power, and 


they imbezil Goods or other Things, ſure the Defendant 


ſhall anſwer for it, for he does not manage the Office as the 
Statute directs; and his letting People in that are meer 


Strangers, that ought not to be there at all, ſhall not ex. 


cuſe him from Neglect or other Miſchance. 


But now my Brother has found out a better Employ. 
ment for him, and compares him to a Captain, and his De- 


puties and Servants to the Soldiers of a Company, and as 


the Captain ſhall not anſwer for the Valour and Courage of 


. his Soldiers, ſo neither ſhall he for the Care and Diligence 
of his Servants. I am of Opinion, that if any particular 
Perſon ſuffer a particular Prejudice by the Want of Courage 


of a Soldier, whom the Captain takes in by his own Elcc- 
tion, he ſhall have an Action againſt the Captain for it; but 
that is not the Caſe : For where a Truſt is put in one Per- 
ſon, and another, whole Intereſt is intruſted to him, is dam 
nified by the Neglect of ſuch as that Perſon imploys in the 


| Diſcharge of that Truſt, he ſhall anſwer for it to the Party 


damnificd. And the Caſe of a Maſter of a Ship is much 
more like that of a Captain than the preſent; and yet he 


ſhall anſwer for the Neglect of his Seamen, and it is not his 
Captainſhip will fave him; and he ſhall anſwer for a Rob— 
bery committed on him on Land, and for Neglect of his 


Men at Sea ; tho' he ſhall not be anſwerable for a Robbcry 


on the Sea. 


And it ſeems plain to me the Act intended he ſhould be 


anſwerable for all the Letters and Packets they ſhould re- 


ceive, and for the Default of their Servants. For firſt, it has 
given the whole Power and Government of the Office to the 


Maſter General; and as this Care is delivered to him, ſo 


no Body is to intermeddle but he, and ſuch as he ſhall in- 


truſt; and if this Act were ſaid to create this Office as a 
new Office, notwithſtanding the Action would lie; for when 


an Act erects a new Oifice for the Benefit of the Subject, un- 
der the ſame Circumſtances with other Offices, in which the 


— 


I Fa, Subject 


2 —— 


Subject has an Intereſt, in Reſpect whereof the Perſon exer- 


| cifing them would be liable to an Action for the Default 
bf his Servant, it muſt be preſumed the Act deſigned the 
new Officer ſhould be liable; for why elſe ſhould they make 
it ſo like in Reaſon? And in this Caſe he is intruſted with the 
Intereſt of the Subject as much as the Sheriff, or other Officer 
of Juſtice is; and the Act directs the Letters ſhould be ſent 
with ſafe Diſpatch; and who is to do that but the Poſt-Maſter ? 
Further it appears, that it was the Deſign of the Statute, 
that he ſhould be anſwerable for the Default of his Deputy; 
and for that conſider theſe two Clauſes. 1/7, That the Poſt— 


Maſter and his Deputies, and no other, ſhould find Horſes ; 


and if through Default of Poſt-Maſter, any Perſon ſhall fail 
of getting Horſes, in all ſuch Caſes the Maſter ſhall forfeit 
5 |. conſider the Words, and if thro Default (of the AMaſter), 
not (of his Deputy); which ſhews they intended, that if 
any Fault be, that it ſhall be reckon'd that of the Maſter, 
For if one that rides Poſt cannot be furniſhed with Horles, 


who ſhall forfeit the 5 /. for every Default? The Maſter, and 


not the Deputy ; and then ſure the Default of the Deputy 
is the Default of the Maſter ; and this appears plainly by 
this Branch of the AG, Ce 


| It is objected, this will ruin the Office. But I think the 


contrary ; and that it will be the Means to have the Office D 
well kept; and will make them more careful to do their 


| Duty, and to diſcharge the "Truſt repoſed in them. But it is 


objected, that one may chooſe whether he will ſend his Let- 
ter by Poſt or not, for he may ſend a Meſſenger of his own; 
and that is true; yet it is no Excuſe for the Defendant ; 
for if there be ſeveral Inns on the Road, and yet if I go into 
one when I might go into another, and am robbed, or other- 


wiſe loſe my Goods there, the Election I had of uſing that, 


or any other Inn, ſhall not excuſe the Inn-keeper. So here, 
the Plaintiff had Election to ſend by the Poſt or Meſlenger ; 


and if he ſends by Poſt, and that there is Default in him, 

= hc ſhall have his Action. And he cannot ſend by the Meſ- 
| lenger with Speed, as by the Poſt; and Speed was one of 
| the Benefits deſigned by the Statute to the Subject; and it 

took away the Advantage he had of ſending by a ſpeedy 


Mcilenger before, and ſo would put him in a worſe Con- 
dition, which never was the Intent of the Act; and as to 


the Smallneſs of the Præmium, there is nothing in that, for 


the Law thinks it a reaſonable Reward; and if one does 
not like the Conditions of an Office he may let it alone. 


Then 
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Then as to the Clauſe in the Patent, that the Defendant 
ſhould not be anſwerable for any Neglect, but his own im. 
mediate Neglect; it muſt be intended only in Relation 10 
the Management of the Revenue, for which they are t, 
account to the Lord "Treaſurer, or to bo againſt Law; for 
it is not a Grant by Letters Patent, that ſhall deprive the 

Subject of the Benefit given by the Act; for the Poſt-Maſter 
is to act according to the Statute, and not according to the 
Letters Patent. And where it is ſaid, that they ſhall from 
Time to Time obſerve ſuch Directions as are ſent to bim 
under the Sign Manual; if any ill Conſequence happen by 
ſuch an Obſervation, they are not excuſed; I ſay then, that 
this Clauſe, that they ſhall not anſwer for Miſcarriage of 
| Servants, or any but their own, may have this Effect, to 
exempt them from any Miſmanagement of the Revenue of 
the Office; becauſe that being the King's, he may order 
that as he pleaſes. But that Clauſe in a Patent ſhall never 
deprive the Subject of his Benefit ordained for him by the 
Statute, tho it were with a Non obſtante, when Nom ob- 
ſlautè were in their utmoſt Vigour. So for theſe five Rea- 
ſons I hold the Action lies. 1/7, Becauſe it is a Publick Of 
fice, intruſted to them by Parliament, for the Profit and 
Benefit of the Subject, which in its Nature requires Care and 
Diligence. 2dly, Becauſe the Defendant has a Reward for 
his Care at the Expence of the Subject. 3dly, The ſame 
Reaſon holds to charge them in this Caſe as to charge Car- 
riers, Inn-keepers, and ſuch like, gidelicet, the great Incon- 
venience which would otherwiſe enſue, by Reafon of the 
dangerous 'Temptation and Opportunity they would lic under 
to imbezil Goods intruſted to them, without Poſſibility of 
proving a particular Neglect. 4%, They are within the 
Meaning of 12 Car. 2. liable, and if that were not fo, in 
this Caſe Defendant would be liable by his Acceptance. 
5thly, They might ſend theſe Things by other Nictlengers 
before the Statute, againſt whom an Action would lie for 
Miſcarriage, which is taken from them by this Act; which 
being deſigned for their Benefit, it muſt be intended in Rea- 
ſon that the Statute leaves them a like Remedy. Thęſe are 
my Reaſons, and I do not ſee any to the contrary. 
: : 


Dominus 


— — 
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Dominus Rex verſus Stukely. 


E was Coroner of Dorſeiſhire; and a Perſon having j,grmation 
1 kill'd himſelf, as there was Reaſon to believe, felo- againit Coro- 
niouſly, for that he had made a formal Will juſt before; ane 3 
this Coroner having ſworn the Jury to inquire, finding the oltea 496. 
Evidence given very ſtrong, took off ſome of the Inqueſt. 
And per Ilult, It is not in a Judge's Power to take off a 
Turyman after he was ſworn. And tho' this Coroner be a. 
weak filly Man, yet that is no Reaſon why there ſhould 
not be an Information againſt him: For ſuch Men muſt 
l-arn they muſt not thruſt themſelves into Offices; and the 
Return of the Inquiſition, finding the Deceaſed Nor Compor, 
not being filed, it was quaſhed per Cur'. And Holt cited a 
Cie of one Tomb's, who had killed himſelf at H:2hoate 
in the Y+ar 1655. and the Inqueſt was ſet aſide for Practice; 
and he faid, if there be a new Inqueſt, it muſt be by thoſe 
that had the View of the Corps. 


Per Holt: The Bail to the Action may plead an uſurious gail the ac. 
Contract, tho he be ot privy to it. And a ſpecial Plea is tion may plead 
no Plea till it be paid for; but if the Party accept it, urious Con- 


ll 3 | 2 tract. 
without inſiſting upon that, it will be well, Polen 496. 


2 
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How verſus Addon. = 1 1 


ER Cur : If there be a Rule for Judgment in one I Rule be for 

Term, it muſt be entered before the Eſloin- Day of the Judgment, it Wl 
next Term; or elſe they muſt go over to the next Term by gaz be 1 1 
Continuance, and enter it as of the ſecond Term. theEfloin-day. 10 


Per Cur": Upon Coſts being taxed by the Maſter, upon If Colts taxed 1 Wl 
an Order of Reference of an Attorney's Bill, if the Coſts are not paid, l 


_— : 5 4, ; | Attachment 0 i | 
be not paid, an Attachment ſhall go. goes. N 
l 


Per Cur": If a Witneſs, which is not likely may be had at Witneſs, nn 
a Trial, be examined before a Judge, and crofs-eximined ni 
by the other Party, and his Depoſitions put in Writing; yet 1 
if at the Trial it be proved, that the Party might have him 1 li 
there, his Depoſitions are not to be read, 2 — 
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Upon Motion to eſtreat a Recognizance, the other Side 
ought to have Notice. 


Dominus Rex verſus Eller. 


renal. 7 | an innocent Perſon receive Money upon a forged Note, 

forged Note, I not knowing any Thing of the Porgery, it is no Ctime 

ont: the in him; but he ſhall anſwer for the Money ſolely: But re 
orgery, is 


the Forgery. is a Publication of the Forgery. Per Holt. 


Pal ficdion of ceiving Money upon a forged Note, knowing the Forgery, 


Per enndem: If Writ of Error pending, Plaintiff dies, and 
Execution taken out without acquainting the Court there— 
with, it will be ſet aſide for Irregularity; ſecus if the Court 
be appriſed of it. : | 


Weſt verſus Chamberlain. 


where Origi- IN Debate concerning Evidence to be given about the 


nal is Evi- 8 5 1 1 ; 
dence, Copy Corporation of Tiverton. Per Cur Wherever an Ori- 


. ginal is Evidence, a Copy of that Original will be Evi- 


_ dence too; and it was alſo directed, the adverſe Party in 


this Caſe ſhould have Sight of the Corporation Books, and | 


| Leave to take Copies; but not that the Books themſelves 
be produced. . 


VCFCGG ( 3 ” 
againſt a She Per Holt: Action will lie againſt a Sheriff for not return- 


turning good 


rif for not re- ing good Iſſues upon a Diſtriugas. 
Iſſues. . 5 Rs | 


— 


Holm verſus Hunter. 
Goods taken I N Treſpaſs for taking Goods, Defendant juſtifies by a Judg- 


on a Lewari, ment in Court- Baron, and that the Goods were taken by 


cannot be de- 


Hurered in Ex. A Lepari, and delivered to him, being Plaintiff, in Exe- 


ecution. cution. Demurrer; Jud. pro Quer; for that Goods fo taken 
oannot be delivered in Execution, but perhaps they might 


fell them, and fo raiſe the Money, or have appraiſed them. 


Another Doubt was, whether a Diſfringas, and not a Le- 
vari, was not the proper Proceſs. 3dly, Whether a Manor, 
quatenus a Manor, has a Court-Baron to hold Pleas; it is 


| 
{ 
\ 
{ 
| 
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true it has eo uf, a Court-Baron to have Suit, but it was 
goubted whether to hold Plea without Preſcription. 


Homes verſus Barneham. 


% 


, 


EBT upon a Bond condition'd for the oh toe of Deb on a 
twenty Pounds; upon Oyer it appeared to be firmi- Pond. 
e obligari in quadraginta liberis, yet Plaintiff had Judg- 
ment. | | | 


' Toſen verſus Skipper: 


J bel in Spiritual Court for calling a Woman a Whore ; Words. 

L and Prohibition moved for upen Suggeſtion of the _ 0 Sp 
Cuſtom of London to puniſh Whores, and that the Words calling 8 Ws: 
were {poke in London; and it was granted. And it was ſaid man Whore 
that the Way of proceeding againſt Whores in London, is I ory pro: 
by Information in the Mayor's Court. ang 


verſus Palmer. 


JN an Indebitat' there were two Counts; and after Vet- 

14 dict and general Damages, it appeared that one of them 

was for Money received to the Defendant's own Uſe; and vide Poſtea in 
tho it ſeemed to be a Slip of the Clerk, yet the Court this Term, 
held fatal. Fide tamen 1 Mod. 92. 1 Sid. 306. 2 Keb Palmer v. 


. 615. Stavely. 
An Information was filed againſt a Man who ſet up a Information a. 
Lottery, and after run away without drawing it. Shins Foron 
| | | OY who ſet up a 
| | Lottery. 
Anompmus. 


DER Holt: Upon a Conviction of Forcible Entry, the Juſtices on 

Juſtices ought to commit the Offender. IF they find Locke? acl 
F orce, they are upon the View to remove it, and commit may IT. 
the Offender, but not to award Reſtitution without Inqui- but not award 
ſition; and this they may do tho' the Entry be peaceable, if wn: 
the Detainer be with Force; in which Caſe they may con- 


vict the Offender upon the View. 


At field 


© 6” * - 
E : als 


Ant 153, | | 
"35s 48 of them, they ſhall never after take Advantage of it, for the 
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rendum cannot 
be where the . : 1 
Inquiſition is Againſt the Coroner for Practice to find a Felo de ſe non 
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At feld verſus Parker. 


Executor muſt I an Action againſt an Executor or Adminiſtrator, if he 
3 in 1 plead twenty Judgments, he confeſſes Aſſets for g,,, 
Force againſt nineteen of them; and yet they muſt at their Peril plead il 
_ the Judgments in Force againſt them; for if they fail in ce 
Creditor ſhall have Judgment to execute when Aflets come 
And if the Executor plead not all his Judgments, he }of., 
the Right of preferring them, and may be charged in 3 
Deovaftavit for thoſe Judgments he has omitted to plead; ct 
which /ide a Caſe well reported in Hutton— for the 
pleading of the Judgment is a Protection of the Aſſets which 
you have or may have, until the Judgment be fati-f-4, 
And if one pleads five Judgments, and one of them be falſe 
or fraudulent, you are ſaddled with the whole Debt. Pe; 
_ Holt et Gould. „„ 


Dominus Rex verſus Atkinſon. 


Melius ini. DER Cur : 'There cannot be a Melius inquirend where 
the Inquiſition was oirtzte Officii, An Indictment was 


Virtute Oficii. compos, and Iſſue joined upon the Fact; and the Inquiſition 


Ante P. 493- being brought hither, the Court ſtay'd the filing thereof till 


the Iſſue upon the Indictment was tried. And per Cur, it is 


a Crime in one to take upon himſelf an Office he does not 
underſtand. N e 


Ante p. 493. Per Holt : When the Defendant's Attorney brings a Plea 


to Plaintiff's Attorney, and does not pay, the other may pro- 
cced as if no Plea was tender c. — 


Selby verſus Bank. 


Rotherick moved for a Prohibition to the Spiritual Court, 

Cutter 72 10 the Libel being for Tithe Hay and Lamb; upon Sug- 
Hay imploy'd geſtion, as to the Hay, That it was cut in a certain Waſte 
do gg within ſuch a Manor; in which Manor there was a Cuſtom, 
© that any Thing employ'd for fothering of Things titheable 
ſhould pay no Tithe, and avers that the Hay for which, Ge. 

3 | | Was 


Modus. | 


" RIGS <a SS _ — 
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was employed in foddering of Sheep. As to the Tithe 
Lamb, it was ſuggeſted that there was a Cuſtom. that for 
a}l the Lambs that be yeaned there, for what Time ſocver 


497 
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the Ews were fed there, the tenth Lamb ſhould be paid for Cuſtom (Oo pay 


'Tithes; in Conſideration whereof they were 'Tithe-free for 8 Tu ; 
ANY. Yeaneo 


Lambs of Ews that fed, but did not vean there. And he 
relied on 1 Ro. Ab. 648. where ſuch a Cuſtom as to the 


ſecond Point was held good, becauſe, as he ſaid, it Was Ties 


! WW 
niere, 


in Con- 


{ideration 


more than was due for Tithes of Lamb of common Right; 1 ambs which 


for he ſaid the tenth Lamb of common Right did not belong 


were not yean« 


— — 
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to the Parſon in whoſe Pariſh they fall; but Regard with Gere, 
| he had to the Place where the Ews are fed, and the Eccle- 

fiaſtical Court will make equal Diſtribution between the 

Pariſhes where they were fed, and where they yeaned, which 

is excluded by this Modus. | 

Cheſhire contra: The Suggeſtion is a plain 707 decimando THEM 

to pretend to pay no Tithe Hay, becauſe he feeds his Sheep ; 11148 
with it; and cited 1 Ro. Ab. 650. 2 Cro. 47. Moor 683. 8 1 
Varuers Caſe. And as to the Lambs, it is very unreaſonable, 11 
for thus by removing the Ews into another Parith when 
they begin to yean, the Parſon is ouſted of his Tithes, tho' 
they fed all the Year before in his Pariſh ; or ſuppoſe nine 1 

JJJJͤõͥͤ0ò²“Ü!—wj , 

Holt: Of common Right Tithe Lamb is payable where | 
they fall, but by Canon-Law there is a Regard to be had to 118 
the Place where they were engendred and bred. And your Hay is a pre: 1:40 

Cuſtom for Hay is void, for Hay is a predial Tithe; and _ Tithe 3 fe * 
tho you feed your Cattle with it, yet you ought to pay © * 1 1 


* 3 
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is ſever'd from the Ground; Paſturage ſhall pay no Tithe, Hay. 
but the Cattle that feed it ſhall; but Cattle of Pale and r 
Plow ſhall pay no Tithe if you feed them upon Paſture al! {008 
the Year long; and the Reaſon of that is, for that becauſe 8 „ 
they are as Tools of Husbandry, by which Tithes are 8 | 1 
Oratee 


| 

Tithe, Of Wood ſpent in an ancient Meſſuage for Husban- ii 9 
dry, one may preſcribe a Nor decimando, for that formerly OS 1 
Tithe was not paid for Wood; but you cannot lay fuch a = we 
Cuſtom for Corn, for Corn is a predial 'Tithe, but Pithe At * 
Wood is ſettled by Act of Parliament, to be paid only where „ Ko 1 
it was uſually paid: So that if there was a Cuſtom before, PF Wl! 
the Statute does not take it away; and befides, you have my 4 "BY 
not faid that the Hay was Fodder to Cattle imploy'd in EO Wi 
Husbandry, but only ſay that the 'Tithe will be the better 1 
for it. And by the Common Law Paſturage is as much By Commen 1 
tithable as Hay, but the Difference is Paſturage being taken ee itt | i 
by the Mouth of Cattle, but the Hay is tithable before it tithable as — 
NR 
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orated. And no Tithe is originally due by Law in that Case 

Tithe Hay is but Tithe is originally due upon mowing of the Graſs; and 
a your ſubſequent Application of it, tho' to Cattle of Pale 
in Plow, ſhall not diſcharge you of a Charge to which 
you were liable before upon the mowing. And the Graf, 

is tithable only in reſpect of the Feeding, that is, the Uſe 

and Application makes it tithable ; and for that you cannot 

| have any other Tithe than from the Profit of the Cattle 

that do feed it. . | | 

And as to the other Point of the Lambs, one Tithe in 
Specie cannot be a Diſcharge of another Tithe in Kind - and 

tho', as I ſaid before, Tithe Lamb is to be paid where they 

fall, yet by the received Canon Law there is Regard to the 

Place of Feeding; and Marſh 79. 1 Mod. 239. were cited, 

And after Conſideration the Court declared at another Day, 

that no Prohibition ſhould go in either Part; for as to the 

Lambs, it is a dangerous Cuſtom, becauſe cafily converted 


into Fraud, by taking the Sheep away in Yeaning Time. 


And the other Point is clear upon the Caſe put out of Cyo. 
Ja. &c. and After-Math of Common Right is tithcable, 
and no Prohibition. Per totam Curiam. 
Note; Per Holt ic: One is not bound to pay Tithe 
Lamb if he has any Number under ten, becauſe they are 
entire Things; but if he has nine Pounds of Wool, he ſhall 
pay Tithe for it, 278. by an inferiour Weight, as by Ounces, 
for that is divitible, WE Oh e 


[ 


Dominus Rex verſus Dillon. 


| Sefions may A N original Order of Seſſion was made upon him for 


order Diſ- 4 ns, EEY 3 | : 5 
charge of Ap- diſcharging his Apprentice from him, purſuant to the 


prentice, and Statute of 5 El. c. 4. 9 35. and ordering him to refund ſome 


_ alſo to refund of the Money he had received with him: And 1/, It was 


money receiv- 


ed. objected, they had no Power by the Statute to order refund- 
| ing of Money, but only to diſcharge the Apprenticeſhip; and 


that upon Inrollment of the Diſcharge the Indentures are de- 


vail. 67. feated. But it was ruled, that clearly they have Power to 


Poſtea in this award a Reſtitution by neceſſary Conſequence; for ſuppoſe 


Rex, v. Ichn- he had brought a conſiderable Sum, and had ſerved but two 


fn, S. Months. 2dly, It was objected, That they had no Power to 


make an Order, but upon Appearance of the Maſter upon a 


Summons, which is not ſhew'd to have been here. A4nſw. 


The Words are indeed, That they ſhall make Order on 
Appearance; but it were hard to conſtrue it that they ſhall 


5 — bot 


adit. cd 


— ——— 
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not meddle if he will not appear, for then he would take 

Advantage of his own Wrong ; but it ought to appear that 
| he was IUMIUMNON d Or warn d to appear, 34 Exception was, 
That 1t appeared this was originally begun at the Seſſions, 
whereas they have no Juriſdiction till after Application to 
the principal Magiſtrate of the Corporation, or to a Juſtice 
of Peace: And of this Opinion was Holt; but upon Con- 
ideration, becauſe the Precedents went the other Way, he vide 1 Vent; 
gave Way to them; and the Order was confirm'd, 175. 


Dominus Rex verſus Orbewill. 
HE* was indicted for fraudulently, unlawfully, and for Indiginent 


wicked Gain to himfelf, procuring another to lay fora Cheat 
| not quaſt\'d on 


Money upon ſuch a Match; and tho' it had many apparent Flotion. 


Faults in it, yet being a Cheat, the Court would not quaſh 
it upon Motion. - 


Per Cir”: In the Caſe of Procter and Johnſon there is In Scire Faciat 
this Diverſity between a Sci. Fa. upon Judgment in Debt, en Eſectment 
and in Ejectinent; for in the laſt the Party may controvert bee 
the original Title. OY 1 5 ed. 


Dominus Rex verſus Raw. 


7 impertinent Interrogatories be put to a Perſon who is if Interroga- 
1 ordered to anſwer Interrogatories, his Way is to demur to forics are im- 
them; for there is no Way but to anſwer, or demur: And 3 * 
there ought not to be an Interrogatory leading the Party to lem. 
a Penalty. „ | N 5 


Parker moved for an Attachment againſt an Officer for Certirar: 
executing, by Diſtreſs, an Order of Juſtices for levying of dene 2 : 
Money for Repair of a Bridge, after the Order was removed any Contempt. 
by Certiorari. Holt : There never is any formal Allowance © 
ot a Certiorari below; but to bring one in Contempt, the 
Diſtreſs muſt be after the Certiorari preſented below; and if 
a Warrant were delivered before that 'Time, the Way had 
been, upon producing the Certiorari, to get a Srperſedeas of 
2 and deliver it to the Officer, or elſe he cannot be in Con- 
tempt. SLE — 
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Dillon verſus Cracly. 


Evidence. Rror of a Judgment upon a Demurrer to Evidence in 

mire C. B. the Witneſs to the Sealing and Delivery of , 

Evidence Deed, being ſubpenacd, did not appear. But to prove it 

the Party's Deed, they proved an Indorſment made by him 

thereupon three Years after; reciting a Proviſo within, that 

if he paid ſuch a Sum the Deed ſhould be void, and gc- 

knowledging that the ſaid Sum was not paid; and a Fine 

was levied of the very Lands mention'd in the Deed to Cay, 

and by the Indorſment he expreſly owned it to be his Deed; 

and upon this the Deed was read. And now it was objected, 

that this was not good Evidence, becauſe not the beſt the 

Nature of the 'Thing could bear, but only circumſtantial; 

which never ought to be admitted, where better may be had 

ex natura re, becauſe Circumſtances are fallible and doubt. 

ful; and it is upon this Reaſon that a Copy of a Record is 

good, becauſe one cannot have the Record it ſelf; but a 

Copy of a Copy will not do. Upon Nom eſt factum to a Bond, 

one of the Witneſſes being ſubpenaed did not appear; and it 

was offered to prove that he owned it his Bond, but denied. 

Holt : Can there be better Evidence of a Deed than to own 

itt, and recite it under his Hand and Seal? Et per totan 
Gar, Jud affirm. | 


How verſus Acton. 


Write En. IE R Holt: If Plaintiff delay the executing a Writ of 


quiry. 1 Enquiry, till a Year after the interlocutory Judgment, he 


cannot do it after without a Sci” fac. 


Reel verſus Thomas. 


Adminiſtra- EBT upon a Bond by Adminiſtrator durante 110 
rare Ar ritate of one intitled to be Adminiſtrator as reſiduary 
 mninoritate © 


Executor. de- L. egatee; averring, that the ſaid Perſon was under twenty- 


rermines at ſe- one Years ; Defendant demurs, becauſe, as appeared by his 
W e Averment, his Adminiſtration was determined, or at leaſt 
at twenty-one, Might be ſo ; for if the Legatee were of ſeventeen Years of 
Age, tho' under twenty-one, as it was pretended, the Admi- 

niſtration of the Plaintiff would ceaſe; like to Adminiſtra- 
tion durante minoritate of an Executor. 5 

7 SET ut 
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But it was reſolved, that there is a great Difference as to 
this Point, between Adminiſtrator during Minority of one 
\titled to be Adminiſtrator as reſiduary Legatee, or other 
Perſon, and when it is during Minority of an Executor; 
fr in the laſt Caſe the Adminiſtration determines imme- 
diatcly upon the Exccutor's arriving at ſeventeen, and the 
Infant is 7pſo fatto Executor before to all Purpoſes, but to 
bring Action. But in the other Caſes the Adminiſtration does Ante p. 194, 
not determine till the Legatee or other Perſon's Age of 438. 
twentyrone; and there muſt be an Act done before the Le— 
gatee is intitled to adminiſter; and this is the Practice in 

the Spiritual Court; vide AtRiſon v. Corniſh, and Dubois 

v. Dubois, Mich. 10 IF. 3. So note the Diverſity; for when 

t is granted during Minority of fuch à one Executor, that 

6, during his Minority guaterny Exccutor, which is till ſe— 

venteen; but when it is during Minority of 7. F. or reſi- 

duary Legaree, that is tiil the legal Age of twenty-one. © 
And there is an Intereſt veſted in the Adminiſtrator by Act Ante p. 43 
of Parliament, upon the Grant of the Ordinary; fo that 
if it be during the Minority of one appointed Executor, his 
Time to adminiſter is till ſeventeen, and when that comes 

his Authority ceaſes: But in the other Caſe the Senſe of the 
Word Minority is left to Conſtruction upon the Act of Par- 
jiament, and that mult be according to Common Law of 


legal Age. Fad" pro Oer. 


Per Cur*: It has been held once, that if the Plaintiff had 
been Nox proſ'd in a former Action, that if he began again 
| he ſhouid have but common Bail; but this has not been a— 

bided by, but a No pref. in a former Suit is Evidence of 
a vexatious Proſecution. | | 


Spuratoay verſus R gers. 


_ Capias was returnable the firſt Day of Hill. Term,; Ven. 30: 
{ x and the Afternoon of that Day a Writ of Error was Salk. 321. 
brought returnable % Cam Scacc the next Day. Holt : It . 
nas been a eexara gueſtio, whether the Suing out the Writ, out a Writ of 


or the Notice thereof to Plaintiff or his Attorney, were what whey 2 the 
| otice of it, 


o | \ . . : | N 
ſuperſoded the Execution ; if the Writ be teſted after Re- be the Spe. 


turn of the Capias it does not ſuperſede it. If a Caprins fearas. 
be out, and Execution thereon, and then Writ of Error, it 
Mall not diſcharge the Execution. And the antient Opinions 
have been, that a Writ of Error is a Sperſedeas from the 
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actual purchaſing of the Writ, but that the Party ſh 
be puniſhed for executing it till Notice, but that ſtill it g 
voided the Execution. And if a Capias be taken out as 
executed within four Days after Return of the Poſten, i 
is ill; ſecus if taken out within the four Days, and excel. 
ted after; and if there be not four Days in Term after Re. 
turn of the Poſtea, they muſt be made up in Vacation |,.. 
fore Execution executed. But Note; Clark the Secondary 
told me, that a Writ of Error was not a Sperſeden; til 
a Certificate taken out from the Clerk of the Errors aud 
ſerved on the Party. Parker v. IWoolaftor, 6 Mod. 130. 


all not 


Dominus Rex verſus ———, 


Where a Ndictment for a Riot concluded contra forman Stat'; 


8 „ 1 and the Exception, that a Riot was a Common Lau 
Common Offence, indictable independenter of any Statute ; ergo the 
Law, and Concluſion was ill. Holt: Tho' it be not made an Offence 
made more | | by | 
penal by Sta- by any Statute, yet divers Statutes there are directive of 
tute, may be the Manner of puniſhing of it, and that is Reafon enough 
Reely br 10 make the Concluſion good. As upon the Statute of Stab- 
bing, the Thing was Felony before, but Clergy is ouſted 
by the Statute; and yet Indictment for that Sort of Felony 
Ante p. 446. docs conclude contra forma Stat“; tho' the Statute does 
not make the Offence, for it was Felony before; on the 
other Hand, an Indictment would be well without conclu— 
ding upon the Statute in that Caſe; fo both Ways arc good, 
So in caſe of Barretry, you may conclude an Indictment 
contra formam Statiti, or diverſorum Stat, or take no No— 
tice of any Statute at all; for wherever there was an Ot- 
| fence at Common Law, and a Statute makes a further Pro- 
viſion of Penalty, an Indictment for that Offence may con- 
_ clude contra formam Stat, or leave it out, at Election. An- 
other Exception was, that it was not ſaid in the Caption, 
that the Jury were Jurat' & onerat”, ad tunc & tbidem ; but 


Indictments ho Heed was taken to it. And Holt further ſaid, that it 
for Publick 


Offences not Was not uſual to quaſh Indictments for a Nuſance, Riot, 


quaſhed on or any other Publick Offence, on Motion; but in caſe of 


Mown; Petit Riots, upon a Conteſt of Right of Common, it had 


aliter of infe- 
rior ones been often done. 


Ante p. 99. 


7 Athinſon 
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Atkinſon verſus Morrice. 


N Caſe for fo much Money promiſed for the Uſe of a Condition pte. 
Coach and Horſes for a Year; upon the Evidence before Aue 
'. 3 | . nie p. 4855 
Holt at Guild: hall, M. agrees to give 4. ſo much for the . 
Uſe of a Coach and Horſes for a Year; and A. agreed fur- 
ther with M. to keep the Coach in Repair; it was averred, 
the Coach and Horſes were delivered to M. but nothing of 
the Repair; and Holt held, upon this Evidence, that repair- 
ing was not a Condition precedent, and thercfore necd not 
he averred; but if the Agreement had been, that J. had a- 
greed to give A. a Coach and Horſes for a Year, and to 
repair the Coach, and that for that M. promiſed ſo much 
Money, then the Repairing had been a Condition prece- 
dent, neccilary to be averred. And tho' in this Caſe it was 
not expreſly averred, that M. had the Ute of the Coach for 
a Year; yet it being ſaid it was delivered to him, it ſhall be 
{ intended, if contrary be not ſhewn of Defendant's Side. 


And Jud pro Oer above. 


Per Cur: Where a whole County is concerned in a Trial, 1 Vent 61. 


as in an Information for not repairing a Highway. or a com- © Me. 191. 
as in an Info or not repairing a Highway, or a com- Ne 


mon Bridge, the Trial ſhall be by a Jury of a neighbouring County is con. 


County; and a Suggeſtion muſt be made upon the Roll of cerned in a 

the Cauſe of its being tried in another County, 9/2. that ht” ga 
it concerns the whole County. r 
N | ing County. 


Vezey verſus Smith. 


T Ndebir' for Goods fold and delivered, againſt a Woman, Pica of Cover 
who pleads in Abatement Coverture at that Time; ture: If ind. 
Plaintiff replies, that ſhe was Sole, and not Covert, and con- ee 
cludes to the Country; and it was objected; that the Re- Bar, mult be 
plication was ill; for that it ſhould have been taken with kid nn Sa 
an Abſque hoc. that ſhe was Covert, and not as here, and not e 
Covert. And the Caſe 1 Sauund. 21. was quoted, and 6 //. 3. 

Nichols v. Baw; in Debt upon a Bond the Defendant plead- 

ed, that the Plaintiff was an Alien Enemy; Replication, 

that he was born in Eugland, and not an Alien, without 

laying any Place for Ferre but as here; but they could not 

tell the Judgment of that Caſe. 


Holt | 


be of a Jury of 
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Vide the firſt 


Caſe in the 
next Term. 


If Rules for 


pleading be 


not out, may 
plead in A- 
batement. 


Maſter and 


Servant. 


Indictment. 


Pariſh, what. 


— — 
Holt : If ſuch Plea be to a Writ, it need no Venue, b 

be tried where the Writ is brought; but if it be pleaded 
Bar, there muſt be a Replication, and that muſt ſet forth tho 
Place of the Party's Birth in England, from whence a 475 
may be; and tho' Precedents be both Ways, yet this i, , 
true Difference, and according to Co. —. and he ſaid the 
Defendant muſt ſhew and prove the Coverture; and ſ. 
in the Replication that ſhe was Sole, implies the Neg 
of a Marriage, as much as that ſhe was not Covert; and 
it is the ſame as pleading of Infancy, If this had been a 
Bar, the Marriage muſt have been laid at a certain Pinie 
and Place; but being in Abatement it is well generally, 
but even there the Husband's Name ought to be ſhew'd, that 
the Plaintiff may know whom to have his Writ againſt, 


lying 


Per Cur: Tho' a Declaration be delivered as of a Term 
before, yet, if the Rules of Pleading be not out, one may 
plead in Abatement the ſubſequent Ferm. 5 


Per Holt: A Lieutenant of a Man of War may give 


moderate Correction to a Scaman, but not wound him, for 
that 15 not moderate Correction. 


Anon mus. 


INdictment, concluding ad nocumeutum of Inhabitants of 


Ia certain Vill, was quaſhed for the ſpecial Concluſion. 


Per Cur": A Chapel's having Sacramentals only, makes it 
not independent of the Pariſh, but it muſt have all other 


Badges, as Sepultures, Cc. 


Bond for Re- 
ſignation of a 


Benefice, good. 
_-Cro. Car. 180. 


1 Jones 220. 
Hutt. 111. 
1 Vern. 411. 


| Prec. Chan. 


513. 
2 Chan. Rep. 


| 398. 


In Communi Banco. = 


Fug Caſe was Debt upon a Bond for a' great Sum 


of Money; the Defendant pleaded, that the Condi- 


tion was for a Parſon's reſigning his Benefice, and on De- 
murrer. And per Powell G Blincow, being only in Court, 
Jud pro Quer. Powell: I am of Opinion, that when tilt 
the Judges have held theſe Bonds good, if they had foreſcen 
the Miſchief of them, they would have been of another 


Opinion; but now that Opinion has prevail'd, and it is ſup- 


ported only by the Poſſibility, that it may be to an honelt 
Age 3 f | | | Intent; 


ut may 


ative. 


_ r 


— 
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intent; as that the Patron may have a Son of his own capable 


of the Benefice; or that he ſhould voluntarily reſign in caſe of 
Non- reſidence, which may rather argue Care in the Patron, 
than any Corruption of Simony; but if theſe were the real No- 
tives, why ſhould they not be ſpecially expreſſed in the Cond! - 
tion? But ſuch a Bond as this is to reſign generally; it may be 
the Parſon could not have the Benefice without it, he is there- 
by tempted to ſtrain a Point rather than be without a Living, 
and the common Uſe of them is to have the Money; and 
fire if the Thing be Simony, a Bond for it will be void. 
And my Lord Coke's Notion is not Law, where he ſays, that 
ſince the Bonds are good, there ſhall be no Averment of 
Simony upon it. 31 Fl. makes the Church void, and gives 
the Preſentation to the King; and Simony was againſt Law 
before, and Simoniacal Agreements were void before that 
Statute, tho' Simony itſelf was only puniſh'd in the Spi— 
ritual Court. And he ſaid the Caſe of Gregory and Old- 
bury was not Law, Moor 641. where an Averment of its 
being a Simoniacal Contract, and the Patron and Incumbent 
arc Privies to it; and if there be any Simoniacal Conſide- 
ration, they both muſt know it. And he quoted a Caſe, 


* 


where in an Action upon ſuch a Bond the Defendant brought 


the Plaintiff by Bill into Chancery; and becauſe he could 


not give a good Account of the Cauſe of taking ſuch a 


Bond, a perpetual Injunction was granted. But here we 
cannot ſet aſide this Bond without a ſpecial Cauſe ſhew'd in 
| Pleading, which is not done, ” 
Blincow : You aſſign no Simony, but put it upon the 
Plaintiff to ſhew none, which he need not do, becauſe we 
cannot intend it to be ſuch, ſince it may be otherwiſe; and 
here is a particular Circumſtance why it ſhould not be 
thought Simony here, becauſe it is in a Sum much above 


the Value of the Benefice ; if indeed it had been for a Sum 
of leſs Value, it might be intended perhaps the Parſon would 


rather pay it than reſign. And he remembred Juſtice 
Twiſden ſaid he had known ſuch a Bond held good twelve 
Times; ſo it would be hard to oppoſe it now, there ap- 
pearing no Simony in the Condition, the Defendant not 
— A . 
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Walker verſus Humphry. 


eee teri Facias was taken out in Hill. Term, returnabl. 
ances, but tres Mich. and the Court being acquainted with it 


Writs of Ex. order d they ſhould ſhew Cauſe why it ſhould not be ſuper. 
2 need ſeded; for this would take away all Renewal of Proceſ;,. 
| And per Cur, Capias of Proceſs muſt have Continuances and 
for that muſt be from Term to Term; but Writs of Exe. 


cution need none, and for that may have a longer Return. 


Pell verſus Garlick. 


In Treſpaſs, IN "Treſpaſs for breaking the Plaintiff's Cloſe, and keey- 

re wary ing and impounding his Horſes, and for breakine 

ing the Com- Cloſe called Old-Ground in ſuch a Vill; the Defendant 

mencement of pleads to Iflue as to the i et Armis, and as to the taking of 
his Eſtate, or * = * 2 

that Freelold the Horſes, that he was poſſeſſed of a certain Cloſe called 

was in hm; 4, and found the Horſes there Damage feaſant, and for thet 

took and impounded them; and quad refidinim tronſor(: 

ſionis, that there were many Cloſes in that Vill call'd (14 

York-Cloſe, but none without a further Addition. That the 

Locus in quo was calld Tulden Old-York, and that the De- 

fendant was ſeized thercof in his Demean as of Fee: to 

which there was a Demurrer : And Cartheeo for the Plaintitt 

maintained the Demurrer, for that the Defendant juſtives 

by his Poſſeſſion, without ſhewing the Commencement «f 

his Eſtate, or that the Frechold was in him : And it is a Rule, 

that any Man that makes a Title to himſelf by a particular 

Eſtate, or would juſtify under it, ought to ſhew the Com- 

menecment of it, that the Party may thereby have an Op— 

portunity to traverſe it. 1 Inf}. 303.b. Mar. 1. Cre. El. 

171. Cro. Ca. 138, 139. But it is inſiſted on, that this is an 

Exception of the ſaid Rule, and that the Plaintiff could not 

take Iſſue upon the Commencement of the Title here, if it 

had been ſet forth; but againſt that he quoted the Caſe of 

Ante p. r, Saunders v. Huſſey in this Court, Trin. 8 . 3. rot. 336. 

a alk 562. and Silly and Dallze's Caſe in B. R. 9 W. z. rot. 747. both 

| in Avowry, which he ſaid was much ſtronger than this, an 

 Avowry being in Nature of a Declaration. Another Ex- 

ception was, That the Defendant juſtifies in another Cloſe 

than where we lay the Treſpaſs, and laying the Freehold in 

0 | im- 
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bimſelf, he might have pleaded not guilty; and as they have 

eaded, they leave nothing for us to reply, without departing. 
Latebich contra: The juſtifying by a Poſſeſſionat” ſuit, 
vithout more, is well in this Caſe, tho' I agree it would 
ot be fo in an Avowry, becauſe that comprehends a 
Title in itſelf, but this is in Treſpaſs for Goods taken in 
J. which mult be intended a Vill; and he took this Diver- 
lty ; if the Plaintiff had declard quare clauſum ipſius quer 
frevit, this Plea had not been good, becauſe the Declaration 
lays the Poſſeſſion in the Plaintiff; but here it is generally 
- quare clanſum fregit in P. leaving it indifferent whoſe Cloſe 
it was. So, for any Thing appears in the Declaration, the 
Title is collateral, and will not come in Queſtion ; and 
for this he quoted 2 Mod. 70. Serle v. Pruddian. 3 Mod. 
Langford v. Wells ; and this Diverſity he inſiſted on to be a 
good ingenious one; for if the Defendant has Poſſeſſion, why 
may he not juſtify by Virtue of it? but where the Plaintiff 
alledges it to be his, as in a grare clauſum ipſius quer Fregit, 
there the Defendant muſt anſwer that Allegation, and there- 
fore muſt ſhew his Title, and cannot ſhew a Poſſeſſion 
without ſhewing the Commencement of it; and the Reaſon 
of the Diverſity is, becauſe in the one Caſe the Title of 
the Land comes. in Queſtion, in the other not. And he 
quoted Cro. Ca. 138. 85 
And as to the other Point, it is well enough, for we ſay 
there were ſeveral Cloſes call'd Od. Ground, but none with- 
out a further Addition ; and this is only Inducement to our 
Plea, Mo. 25. In Detinue for Goods bail'd, it was pleaded. 
That after the Bailment the Plaintiff married F. S. who 
releasd to the Defendant, and held not to be double, for he 
could not plead the Releaſe without ſhewing the Marriage. 
5 H. 7. 38. A Rule is laid down, that when a Man has two 
Matters; he may plead either of them; and if he cannot 
come at one without alledging the other, the alledging it 
will not make his Plea double. Vide Gonldsborongh 88. 
"Br: double ies. uw. 5 
And as to the Objection, that the Plea is the General Iſ- 
ſue. It is no more than the common Bar of Liberum tenc- 
mentum to inforce the Plaintiff to give a more preciſe Cer- 
tainty of the Place where the Treſpaſs is ſuppoſed ; for if 
he had ſaid that the Treſpaſs was in Black- Acre, we could 
not plead that it was in J/hite- Acre, tho Litt. and 
Brook in 21 Fd. 4. be of a contrary Opinion; but the 
Matter of Inducement here is conſiſtent with the Declara- 
tion of the Plaintiff, for the Defendant admits there are 
. many 
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many Cloſes in Dale, called as the Plaintiff Mews, but 1 
ſays they have all Additions; and then it is necellary to 

give further Certainty, ſo that we may know which of them 

to plead to. And ſeveral of theſe Cloſes may be the Plain. 

tiff s, and we may be Not guilty as to one of them, have , 

deleaſe as to another, and plead an Accord with Satigfac. 

tion to a third; and this we cannot do without the Plaintig 

aſſigns a further Certainty. 21 Ed. 4. 80, 81. T reſpaſs laid 

in two Acres of Land in D. the Defendant pleads that the 

Place where was called by ſuch a Name, and pleads to 

it; and tho' it was held the Declaration had ſufficient Ce. 

tainty primd facie, yet it was held the Defendant might gjye 
particular Names to them for greater Certainty ; and the 

Reaſon is, for that the Plaintiff might be ſeiſed of fix Acres 

of which two might be calld by one Name, two by "Os 

ther, and two by a third Name; and the Defendant might 

have committed Treſpaſs in every one of them, and he 

ought to know for which of them the Action is brought, that 

he may diſtinguiſh what Plea to make. And here callin; 

the Place, in which the Treſpaſs is laid, Old-Gronnd, is not 

ſo certain, but it may be more certain; and ſuch Plea can 

be no Harm to the Plaintiff, for if he prove "Treſpaſs in any 

of them, beſides where the Defendant juſtifies, he ſhall re- 

cover; and if it be only where he juſtifies, he may controvert 
the Cauſe of Juſtification. Yideg9 H. 6. 5. Treſpaſs in . 

without Addition, and there is no D. without Addition; 
yet if he prove Treſpaſs in D. it will be for him. 

in Aflize and =Poerell, Juſtice: In Aſſize and Treſpaſs, which are gene— 
; "pas = ral, the Law allows the general Plea of Liberum Tenemen- 
| mentumis a Tn, and that is the common Bar; but it will not do where 
good Plea, but there is a ſpecial Aſſignment; but the Uſe of it is to inforco 
N 6a. the Plaintiff to make his Charge certain, and it is only a 
cial Afign- favourable Plea; for the Plaintiff may have a Title, of Leaſe 
ment. ſuppoſe, conſiſtent with the Plea; ſo if he has ſuch ſpecial 
Title, that Plea affords him an Opportunity of ſhewing it; 

6 Mod. 117. and Libernm Tenementum is traverſable; and beſides, if 
| Dyer 23- the Plaintiff has any other Plea, he may come with a bene 
Coo BL 139; et verum eft, that it is the Defendant's Liberum Tenementun, 
Raſt. 548. and ſhew his ſpecial Cauſe of Action; ſo where the Defendant 
ach 7 pleads Liberum Teuementum, he gives a Plea traverſable; but 
verſable. the Plea here tender'd is not traverſable, and yet it puts him to 
Poſſeſon make his Title, which ought not to be without allowing him 
withour mo, atraverſable Plea; and beſides, the Title may come in Queſtion 
pleadedinBar, upon the taking of Goods. And one cannot plead his Pol- 
except in Cale ſeſſion in Bar without more, except it be in the Caſe of Battery, 
of Battery, 4 eee on io ho nw =. where 
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bot you confeſs the Declaration, and give in Evidence a 


© Term. Paſch. 13 W. III. 1701. 9 


where it may be meerly collateral; and the true Diverlity is 

between a Declaration and a Plea, for one may count upon 

11 Poſlcſſion without more, but not ſuſtify by Virtue of it; 

for you can never give P oſſeſſion in Bar without making a one may 
Title. As to the other Point, it is very true, when a Tref- 8 To a 
aſs is laid in a Place certain, it bars the other from ſaying more, but nor 
that it was in another Place; but here he does own there is juitity withou 
ſuch a Place, but that it has an Addition; but why ſhouic nov rg a 
1'refpaſs done in Old- Ground, with the Addition. Y. 166. Yelv. 166, 
And per Cur Fud. pro Oer miſt. 


Per Powell: If 4. promiſe B. ten Pounds, in Conſidera- Aftumpſit 
tion that he would procure him one who would give him an mut erode 
Annuity of 100 J. per Aun. for 900 J. B. does not do it, but Cn. 
rocures him one who grants it for 1000 J. and A. does a- 
oree for that Annuity. B. cannot bring an 4ſſumpſit for the 
ten Pounds, becauſe this varies from the Contract; but he 
may have a Unantam merutt. 


At Nil prius at Guild-FHall coram Holt. 


TN Account the Caſe on Evidence was this; 4. gives a Account. 
1 Note to B. upon C. for B. to receive it for the Uſe of J. 

B. owes C. Money, and C. upon this Note diſcharges B. 
thereof; whereupon 4. brings his Action againſt B. and it 

lies. Per Holt : If 4. be intruſted with the Money of . to 

lay it out, and . lends it to one who paſſes for a ſubſtantial 

able Man at that Time, and takes a reaſonable Secu- 

rity for it, as his Bond, Oc. and after the other becomes in- 
ſolvent, 4. ſhall not be charged. Et, 


An Indictment was againſt ſeveral of the Boys of Chriſti Two cannot 


Iloſpital, for a Riot upon the Proſecutor ; it was proved be guilty of a 


that two of them beat her, and the reſt only hollow'd. And ie 

per Holt, as many as hollow'd are Abettors, and therefore 

Principals in the Cafe : But the Jury acquitted all but two, 

wheretore the Plaintiff's Counſel deſir'd they ſhould be all 

acquitted ; for two alone cannot be guilty of a Riot, but 

there muſt be three at leaft, and Battery cannot be found 
upon this Indictment. 8 


A. draws a Bill of Exchange in Payment, and the Party 
does not call for the Money from the Drawee in convenient 
Time, and he fails, he ſhall then come upon the Drawer. 
Kd vid coment ante 408. 2 | So neem 
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i n 


Dominus Rex verſus Policarpum Wharton Mir 
et al. 


Brid. 47. Ndictment was for Riot; but the Cauſe of the Riot being 
| O 


A Thing that | 5 Wee; kde 
Winde Sd. 1 the Right of a private River: And per Holt, if a Rive, 


ſance, cannot Uns contiguouſly between the Land of two Perſons, each 


be abated till of them is Owner of that Part of the River which is next 
—— his Land of common Right; and may let it to the other 
or to a Stranger. 24%, If one ſees his Neighbour erc&ins 
a Thing which will be a Nuſance, he cannot abate it till 1 
become an actual Nuſance; fo the Maxim of preftat cautela 


2 Owner 71011 medela holds no: in this Caſe, 34%, If one has a 
of a River ne- H. 1 » © 5 EAN; K L 
oleftsto ſcower River, and for want of Scowring it the neighbouring Land 
it, by which is Overflow, he is indictable for it. 4thly, Unlawful AF 


Land is over- ſembly, Riot, and Rout, are three Gifterent Ottences, 


flown, it 15 


indictable. - © | 

Palmer verſus Stavely, in B. R. 
dadebiratus for FNASE upon two ſeveral Promiſes, and a Verdi& on 
Money re- 


CN both; the firſt Declaration was very ſpecial, ſetting 
' Uſe of De. forth, That the Defendant did ſet up a Lottery, and a Fraud 

vm helped jn the managing it. The ſecond was an Indehitat' for Money 

y Verdict. 3 | 1 EIS 

received by the Defendant for the Plaintiff, and laid 44 

ſum of Defendant; and this being moved in Arreſt of Judg- 

ment, for Afumpſit lies not for Money received by one to 

his own Uſe. | „ „„ 

To which it was anſwered, That this being after Verdict, 

to underſtand it according to the Words of the Declaration, 

would directly contradict the Verdict; and ſaying that it 

was for Money received for the Plaintiff, was ſufficient, 

without ſaying ad uſum, Gc. and therefore the ad uu, ſu— 

perfluous, being contradictory, ought to be rejected. Jide 1 

Ante p. 495. Mod. 92. Noſworthy's Caſe in Point. And it was laid down 

Verdict helps for a Rule, That whatever Imperfection there be in a De- 

_ e claration, if it be ſuch as muſt neceſſarily be given in Evi- 

in Evidence to dence to obtain a Verdict, it ſnall be cured by the Verdict. 

_ And the Caſe of Paterſon and Milton was quoted, where 

Ante p. 422, the Declaration was, that the Plaintiff was indebtcd to the 

Plaintiff, and that the Defendant promiſed to pay; and held 

good after Verdict. 1 Sid. 306. That the Defendant being in- 

debted to the Plaintiff for Goods fold and delivered, the Pjain- 

tiff promiſed to pay to the Plaintiff, good aſter Verdict. 2 Ke) 

4 5 615, 
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Term. Paich. 13 W. III. 1701. 5 
615. Plaintiff declared, that the Defendant was indebted to 
him in fifty Pounds, for Money had and received to the Uſe 
of the Defendant; and after Verdict the Plaintiff had Judg- 
ment. | | | 
But to this it was objected, That it is very true the Court 
may reject Words that are repugnant in themſelves, and in- 
conliſtent to what went before; but they cannot reject Words 
repugnant or deſtructive of what went before, if they are 
ſenlible: And here it is good Senſe to ſay, that the Defendant 
received Money for the Plaintiff to his own Uſe; as if the Plain- 
tif ought the Defendant ten Pounds, and J. S. ought the Plain- 
tif ten Pounds, and the Plaintiff appoints the Defendant to 
receive the ten Pounds from F. F. for his Debt; that would be 
Money received by the Detendant for the Plaintiff, to the 
Uſe of the Defendant, But it was replied, If that were the 
Caſe, the Jury could not have found for the Plaintiff. 

Holt: In Debt one never lays a Promiſe, but only the 
Debt; but in 4ſumpfit there is a Contract in Law to pay 
what you received to another's Uſe. And tho' a Promiſe be 
laid ever fo expreſs, yet if you do not ſhew the Cauſe of In AI 
the Promiſe, it will not bear an Afumpfit, tho' you give the Caule of 
| | 5 e 3 , the Promiſe 
ever ſo juſt a Debt in Evidence; becauſe it may be Debt ug be 
by Specialty, or a Rent, whereof Aſſumpſits do not lie, if it known: 
be not for Forbearance of the Payment after it is due. So Ante p. 16. 
it will not be enough to ſay, That the Defendant being in- 

debted to you in ſo much Money, he promiſed to pay you, 

even after Verdict; and here Jud. riſe pro Oner', per Cur. 

And Holt informed the Court that he had bound the De- Ante p. 49:. 
fendant to his good Behaviour, for cheating the Publick, in 

gctting their Money into his Lottery, and running away 

without drawing it, 


— 


11 


CO , "Ie. 


Per Cur” : An Heir ſued as ſuch, ſhall no more be held to Bail by Heir; 
ſpecial Bail than an Executor. | 5 e 


Dominus Rex verſus Sims. 


1. one brought in, in Contempt, deny all upon Oath, he is If Contempt 
| of Courſe diſcharged of the Contempt; but if he has fore- b. ge. 
worn himſelf, he may be proſecuted for Perjury. Per Cur. ged of Con- 
| 2 ERS tempt. 
Per Holt: A Maſter of a Ship may keep the Goods till he Maſter of Ship 
be paid his Freight, but if he once parts with the Poſſeſſion mal retam 


for Freight. 
of them, he cannot retake them. ue Oe 
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the Security of 


Law, an 


8 Tem Paſch. 13 W. III. 170. 


ee e 


Party oppreſ- Per enndem: In Indictment for Gade Battery, G, 
ſed, good Nit the Party oppreſs'd may be a Witneſs, And a Jultice c of 


by: in an In- 
Pamentfor it. Peace's Clerk may commit an Extortion. 


Warranty col- Per Jlolt: The true Reaſon of collateral Warranty Was 
latefal wasfor the Security of Purchaſers, and for their Encouragement. 
Purchaſers at as alſo for the eſtabliſhing "and ſettling the Eſtates of ſuch 
Common as were in by Title, or Descent caſt; and this was the only 
there was then Security ſuch Perſons could have at Common Law. And 
no need of becauſe the Eſtate of ſuch Perſons, as are in by Title, are 
Lineal War. much favour'd in Law, theſe Covenants that were for 
ranty. 

ſtrengthning of them were favour'd likewiſe. And in tho. 

Days there was no need of a Lineal Warranty; but however 

the Force of that is taken away by the Statute of Pogni;. 
Common Re- and common Recovery is not upon the Suppoſition of Re- 


erer, not compence in Value, and NEVER was within the Statute; but 


upon Suppo- 


eien of Re. always as much out of it as if it were ſo mention'd by en 


dompence but preſs Words. And this he ſaid was my Lord Hat? C. 


never were 
Within the P inion. E = Le: 3 
Statute. | Sw 

Mitchel verſus Harris, ED 
Salk. 51. 8. C. EBT upon an Award, ſetting forth a Submiſſion to the 
Ante p. 120 | # Award of 4. and B. provided they made their Award 
Submiſſion to 


Award of 4. By ſuch a Day; and if they did not agree, to the Umpirage of 
and B.ifmake ſuch as they ſhould chooſe; mal Award pleaded. Repl. 


ON Confeſs'd that there was no Award, but that the Arbitra- 


"ime; ifcan- tors had choſe an Umpire on ſuch a Day, which appeared 
Aw to be within the Time allow'd them to make their Award 
. Ns in; and ſets forth the Umpirage and Breach. Rejoind. That 
ſhould choole; they had not choſe any Umpire after the laſt Day which 


Umpire may 7 
e allow'd them to make their Award: * o this a De— 


within the | MUITET, 
Time. And it was objected, That it appeared the Arbitrators had 


choſe their Umpire too ſoon, gig. within the laſt Day al- 


low'd themſelves for making their Award as Arbitrators; 


and ſuch Choice was void, for they could not chooſe an 
Umpire till their own Authority were determind ; for not- 


withitanding ſuch chooſing of an Umpire, they might make 


an Award after any Time before the End of the Time al- 

low'd them. 
But it was anſwer'd, That by this Submiſſion the Arbitra- 
tors had Election to make an Award, or to chooſe an ah 
4 7 


FRY 8 »» 2 8 —_—_— * 


ö * 


Term. Paich. = W. III. 1701. 513 


- en a Day, aud that by chooſing the U mpire OLD dae | 
93 they had determined their Election. 1 gave the Au— 
thority to the Umpire. And Jlelt quoted the Caf: of See 
gen and Travers, where the Submiſſion was to the Ae. 

ok two, fo that they made their Award before Midſiummer; 
and if they could not agree, to ſtand the U mpirage of © 
as they ſhould chooſe, fo as he made his Umpirage bef Fore 
the cd Midſummer ; and they choſe an Umpire, who made 
an Umpirage before Midſrm ET, and held good; |! becauſo by 
the naming an B they had determined their Authority 
and Election. But if the Submiſſion had been to the Awar: d - Nota diverſe 
of J. and B. fo that they made an Award before Wo: Glenn hf 
\ummer, and if they did hor agree, J. F. ſhould be Unip re; particular Per- 
they do not agree, 7 F. makes 2 Umpirag AG before 1155 d fon be name 
%%, that Umpirage 15 Void. And © Jud niſi pro Orc, r. ama 
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Calladay verſus Pilkinton. 
| | | | Gaoler may | 


T was doubted, whether a Gaoler could detain a Priſo- Cin a Per- 
{on, diſcharged 
ner, diſcharged by the late Statute for Relief of poor on the Act tor 


Priſoners, for his Fees. And it was ſaid, that Treby C. J. Relicf of poor 


Priconers, for 
of the Common Pleas heid he might; for the Act being hi, bee, for 


for giving away the Right of the Subject, it ought to be gd, Which 

conſtrued ſtrictly. And per Holt ; Let an Act of Parliament Vr away 

, OPEN 2 C 51 3 the Froperty 

be ever ſo charitable, yet if it gives away the Property of or Subjects 
the Subject, it ought not to be countenanced. not to be 

| countenanced, 


Per Holt : It was refolved on folemn Arg gument, in the Remainder in 
Caſe of Smith v. Barnaby, ook if ohe by Will deviſes a Tail ofa Rent- 
Rent-charge to A. in Tail, e Re in to PB. in Tal i, d wr Hg 
and J. ſuffers a common 900 to the Uſe of J. F. and covery. f 


his Heirs, and dies without Iſtue, the Remai! nder is barr'd. 


Per Holt : In Debt, if the Oflainal be recited to be At- Wrong Rect- 


BY or Oy 3 3 ; Cos tal ho Error 
tachiat', inſtead of Summonit, yet we cannot reverſe the t afde 3 


Judgment, becauſe it is only a Recital. Dn meh [udgment. 


verſus Saunders. 


Reſpa for entring into the Plaintiff's Houſe, and keep- General Iſſue 
ing the Poſſoſſion 8 for ſo long; Detendant pleads _ = 
that J. F. was ſeiſed in Fee thereof, and he being fo ſeiſed Þ a 
Save Les to the Defendant to enter into and poſleſs the ven, 
| 6 | ſaid 


. % 
— 
— roporn  nn”" 8 
p > * 


Colour be go 


1 oy a 
2 ee TO, p 
— re - 


: * — e 
rr 1 CI 2 — : \ WT 
* 1 8 2 4 * —_ 7 a th * 
> N 
2 2 2 JOE 43 
— 2 
» 
2 - 


ECT TT 


YET nec 
— 


. 


— 
— 


514 Term. Paſch. 13 W. III. r5or. 
ſaid Houſe till he gave him Notice to leave it; that they... 
upon he entered and kept the Houle for Time mentioned bs 
the Declaration, and had not any Notice to leave it jj 
the Time; and a ſpecial Demurrer, becauſe the Pa g. 
mounted to the General Iſſue. And per Cur: He might have 
given this Matter in Evidence againſt all People, cvcept 

. J. F. but againſt him he muſt have pleaded it. 80 50 ſhould 

101,121, © here either have pleaded the General Iflue, or given Colour 

370, 377- to the Plaintiff, Ergo Jud pro Quer. 


Dominus Rex verſus Ruſſell. 


Indietment. E was indicted for opening a Letter ſent by the Po, 
and the Caption was, that per Furatores jurat' tro 
0 0 . » 5 — 1 | 

Domino Rege extit indittam', and quaſhed for that. 


Indictment Indictment upon the 35 of El. c. —. for making Cables 
before Fall of old Stuff, concluding contra forman Stat generally ; and 
ces of Peace, the Penalty given by the Statute is four Times the Value 
where Act ap- of the Cables, to be recovered by Bill, Plaint, or Informa- 
3 © tion; and it was quaſhed /, upon this Exception, that tho 
covered by Juſtices of Peace have no Juriſdiction given them by the 
Bill, Plaint or Statute, and the Indictment was taken before them at their 
Information. Quarter-Seſſions. So in Caſe of an Indictment upon the 
Statute of Uſury againſt the Lender; as was adjudged on 
Writ of Error, Trin. 4 Ann. in one Smith's Caſe, 


Dominus Rex verſus Lee. 


Words poke | Pave was moved for to have an Information filed a- 
of a Juſtice of L gainſt him for theſe Words ſpoke of a Juſtice of Peace, 
Peace. Iſe is an Old Rogue for ſending his Warrant for me. Holt: 
He deſerves to be bound to his Good Behaviour; tho' it be 
not proper for that Juſtice to do it, but rather to get one 
of his Brothers to do it for him; and Leave was denied; 
the Court defiring them to go by Way of Indictment, it 

they would. 3 TT 


FaQorofcom- Per Holt, at Gnild-hall, every Factor of common Right 
5 is to ſell for, ready Money; but if he be a Factor in a Sort 
dy Money, un- Of Dealing or Trade, where the Uſage is for Factors to 
leſs the Ulage ſe]] on Truſt, there, if he ſells to a Perſon of good Credit 
de orterwie. at that Time, and he after becomes inſolvent, the Factor 


4 2 is 
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„ diſcharged; but otherwiſo if it be to a Man notoriouſly 
Jiſcredited at the Time of the Sale; But if there be no 
ſuch Uſage, and he, upon the general Authority to ſell, ſells 
upon Truſt, let the Vendee be ever fo able, the Factor is 
only chargeable; for in that Caſe, the Factor having gone 
beyond his Authority, there is no Contract created between 
the Vendee and the Factor's Principal; and ſuch Sale is a 
Converſion in the Factor; and if it be not in Market-overt, 
no Property is thereby altered, but Trover will alſo lie a- 
gainſt Vendee: So Jikewile if it be in a Market-overt, and 
Vendee knows the Factor to ſell as Factor. 


In Caſe, for a falſe Return to a Maudamus, for reſtoring 
to an Office in the Corporation of Orford. which 
having Influence on Election of Parliament-men, the two 
Factions of Mig and Tory were deeply ingaged in it, and 


* 1, * 
[1 oa! 411 
53 4a +3 \ BEES A 


mult be laid 
Where it a 


ries, 


Ante p-. 408. 


the whole County divided in it; and the Action being laid 

in Suffolk, it was moved at the Bar to have it laid in an- lte p. 399. 
other County, to preſerve the Peace and Quiet of Sl. 
Per Cur': It is a good Cauſe to change a Femme to preſerve 

the Peace of the County; but this Action being a local 
one, mult in its Nature be brought either in SY, where 
the falſe Return was made, or Middleſex where it appeared 

on Record; and the Plaintift has his Election, by Law, of 

the two Counties, and Court cannot lay it without his Con- 
ſent in either of the two Counties; for it conſiſts of two 
Falſities, of the Fact, and the Fallity of returning it on Re- 
cord. It was agreed, that in tranſitory Actions the Plaintiff 
has not a peremptory Election, but the Defendant might 
transfer it to the right County, unleſs the Plaintiff would be 
bound by Rule to give material Evidence of ſome Fact in 
the County where he laid it. And my Lord Shaftisbrry's Ante p. 121, 
Cale was ſtrongly urged, where, becauſe of his great Intereſt t. 
in Loudou, an Action of Scandalnm Magnatnm laid by him 
there, was removed. Holt ſaid, that was a Caſe of the 
Times, and when Things were in a great Ferment; and 

1 do not know that that Caſe was founded on Law and 
Reaſon; for in Caſe of Scandalum Magnuatuim, it was always 
ruled the J/7c2zze could not be changed. | 
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ſhould be in 


CEC 
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Dominus Rex verſus Pigot. 


Indictment for HE was convicted upon an Indictment for Miſdeme 


attempting in attempting forcibly to carry away one Mrs, i, . 


1 bop a Woman of great Fortune. And Holt : Sure this conc, 


Woman of all the People | in England that would difpoſe of their 8 
Fortune. dret well; and he was fined 200 Marks, and the 100 


A 
211 1 
dS %4 } 


Maid, who was privy to the Contrivance, was fined twenty 


Marks, and to go to all the Courts with a Paper upon her 
with her Offeties writ in large Characters, 


Dominus Rex verſus Browns 


Record of E R Holt: Juſtices of Peace, upon their View « 
) COT IRR Force, cannot meddle with the Poſſeſſion; but all ty 
the preſent can do is to remove the Force, and commit them th: 75 
N 55 it, and to make a Record thereof; and here the Recs 10 of 
7-2: the Commitment was grreſtaci in the Preterpertc ot Tenſe, 
and not in the Preſent 'Fenſe, as it ovght to be, and all 
Records of Commitment are; as Committitur Mareſcalt 9 in 
this Court; and the Record was quaſhed, 71. 


Aſſignment of The Way upon taking Aſſignment of Bail-Bond is to in- 


Bail-Bond. 


Rs dorſe a Promile upon it, to ſave the Sheriff harmlci; againſt 
nte p. 447. 


e ee fo yet 'the Bond continues {t1] 1 in the She- 
rift's Cuſtody, 


Attorney may 


be ordered t Per Jlolt: We may order an Attorney of the Court to 
deliver up Pa- deliver Papers, which are not his, to the Owner. 

Pers to the | | | 

Owner. 


Dominus Rex verſus Ward. 


On Indictment TE was indicted for Barretry, in which Cafe the De- 
for Barretry 


the Defendant tendant ought to have a Copy of the Articles to be 
mult have a inſiſted on againſt him at the Trial, beforc-hand, that he 
Co f h * * Y + 
Copy of the may have at an Opportunity of preparing a Defence. And her C 
a Notice left with the Defendant's Servant was adjudged IH, 
jo wh Trial, without due Notice, ought not to ſtand. And 
when there is a Rule to give a Copy of Articles, and that 1» 
not done, the Profecutor ought not to be admitt ed at t 1 
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„ | 1 ; 
Trial to give any Evidence, and then the Defendant is of Where Rule 
Courle acquitted. | Is made to 


give Comes. 


; : ok o Le . Fe. 
and that not complied with, Proſecutor {hall not give any Evidence 


Upon an uſurious Contract pleaded, the Proof lies all upon In efurious 


Contract theo 


the D-fendant, for by his Plea he contefled the Debt. Per Proof lies on 
Holt, Defendant 


Spurrazeay verſus Rogers. At Niſi prius coram 


Holt. 
As E upon a frecial Promiſe to account; the Plain- Cafe witt (ts _ mm 
tiff gave Goods to ſuch a Value, and a Sum of Money en beck Pr: _ 
to the Defendant, being Maſter of a Ship then bound for ns hw | i 1 
India, who promiſed to bring him the Value of them home upon genera] 1 
in Iadia Goods. Per Holt: If 4. take Goods from B. to ac. 0 a q 9 
count for them, if they come to account, tho' A. gives no e wo 
true Account, yet if B. has agreed to it, it is well. And will i. 1 
if one receives Goods of another, and exprefly promife to j þ 1 
be accountable for them, or to give an Account of them, 1 
Caſe will lie, if he will not account upon that Promiſe; Wo 
but upon a general Bailment of Goods, without a particu- = Wil: 
lar Promiſe to account, there the ſole Remedy is by Ac- | 9 
count. And if one covenant or promiſe ſpecially upon Re— 1 
ceipt of Goods to be accountable for them, if he will not 1 
account, Action upon the Covenant or Promiſe will lie; and | | 1 
an Action of Account lies upon the general Receipt. '} 1 
FE . 5 1 
Per Jlolt: If 4. buy any Thing of B. and gives him a Bill of Ex- - > Wt 
Goldſmith's Bill in Payment, which Vendce accepts without Sang wen 3 | es 
Exception; if the Goldſmith were worth nothing, and /. be peer i 
not know it, it is a good Payment; /ecus if A. knew him Nendee knew I 1 
to be in a failing Condition. . RY ; 4 
i . 
144 FLAW 
Dominus Rex verſus Hill. i Ml 
A VWrit of Excomm capiend' iſſued out againſt him, and Excomni- 4 Wl 
| 9, ISS. 3 . . A cato capiendo i 
I the Siznificavit on which it was grounded, and which 6h Nes ray h ſh 
was recited in the Writ, alledged the Cauſe of Excommu- ment of Colts, | 1 
nication to have been for Non- payment of Coſts aſſeſſed a- * oder ne. "th fl 
Lainſt him in the Spiritual Court, i quodam negotio educa- pe creo "kx 
'10nty Of inſtruttionis puerorum without Licence, without. Licence, ill. | 0 
ſhewing what kind of Education or Inſtruction it was. And Inte b. 19% N 
8 Salk. 672. 4100 
. "Ro 8 1 
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here it was doubted, whether teaching even a Gran 
School without Licence were puniſhable in the Spi 
Court, eſpecially ſince 14 Ca. 2. c. 4. and other Statutes ;;.. 
flicting the Penalty of qos. a Month on fuch Offends.. 
whereby it is now made a Tempora! Offence. Yide 3 K 
8 i 


Imar 


ritug 


1 e 

Per Folt : If there were a Canon prohibitory of this 
Matter before the 25 H. 8. c. —, it is now confirmed by 
that Statute; and there is a Canon of Queen Eig. Ye lid 


— 


magiſtris; and without Doubt School-maſters are in a great 


Meaſure intruſted with the Inſtruction of Vouth in Principles 


and therefore it is neceſſary they ſhould be of ſound Dec. 


rains - trine, and in Order thereunto ſubject to the Regulation gf 
School with- the Ordinary. But Prohibitions have deſervedly gone to op 
cb ee Proceedings for teaching School without Licence, becauſe it 


But the main Point gone upon was, whether there were 

Cauſe good enough expreſſed in the Writ to give them Jy. 

riſdiction of the Defendant, in the Suit in which he was 

The Species Condemned. And it was urged, that the Juriſdiction they 
of Education would ſet up in a Canſa Educationis et inſirntfionis puerb. 


2 ru was abſurd, without mentioning the Species of Edu- 


cation and Inſtruction ; for this might be in Dancing, Fen- 


cing, or teaching a Trade, Muſick, Navigation, Cc. fo that 

_ tho a Juriſdiction be granted them over School-maſters, yet 

there is no Colour for ſuch a general Juriſdiction: And tho 

it may be objected, the Court will give Credit to them, 
Where Spiri. yet that is only where they have given themſelves Juriſ- 


tual Court diction, the Court will intend they will do Juſtice, but it can- 


have given 


themes ju not be intended where they have not given themſelves Ju- 
riſdiction, will riſdiction. And fo it was reſolved by the Court, for a Capias 
credit them, Fecommumicat was not returnable before 5 Hl. c. 23. which 
e ne, directs it to be made returnable in this Court; and that 
the Delivery of it to the Sheriff be entered on the Roll 
here; and the making it returnable is what gives us Juri 
diction; and this muſt be in all Caſes of Fxcommmunicato 
capiendo; for there are nine Cauſes in which there ought 
to go an Alias and Pluries; and the Party, if he do not 
come in within fix Days after Proclamation thereon, is to 
forfeit 10 J. the firſt Time, 200. the ſecond, and ſo on. And 
that the Court may know whether it be for any of theſe 
nine Cauſes, the Cauſe ought to be ſet forth in certain ; and 
it was the Defign of the Statnte that the Cauſe ſhould be 
ſet out in the Writ; and the Writ did uſe to recite the 
Cauſe even before the Statute; and then; if the Cauſe ex- 


4 | preſſed 


x $8 


8 


a Superſedeas awarded. 


. 
* 


h. 1 3 W. 519 
reſſed were inſufficient, the V. ay was to 80 to Chancery, Before Sta- 
and to have a Superſedens on the Capias Excomm ; but rate, might 
that cannot be done now, the Writ being returnable here; and e bi 
they have nothing to do to ſuperſede a Writ returnable into Chancery ; 
another Court. /ide N. B. 64. E. 8 Co. Trollob's Caſe 58. 8 Cap 
$ that now this Court are ſole Judges of the Writ, and Suf- B. R. if no: 
fciency thereof, ſince the Statute. And if the Writ does not fool. it * 
new a good Cauſe, we have no Power to proceed upon it; 1 
and therefore if the Cauſe be incertain, as here it is, it 
ought to be quaſhed. And Zfoft C. J. ſaid, he had acquainted 

the Biſhops with the Matter, wiſh'd them to be more pre- 
eiſe in their Si9n7ficavits, or elſe they could not have the 
Aid of this Court. Et per Cur, the Writ was quaſhed and 


A SO. A. 


— 
2222 


II. 1701. 


a 


Per Holt: Every Judgment entered before the Eſſoin-Day ane p. 402 
of a Term, is of the precedent Term; but if entered after 
the Eſſoin commenced it is of the preſent Term. 


Te Caſe of the Farmers of Hampſtead-water. 


T FPON the executing a Writ of Enquiry of Damages On Writ of 


in Treſpaſs, for digging a Hole in the Plaintiff's Soil, 8 
whereby his Land was over-flown, continuando trauſgre ſſio- Trefpaßz Hoke 
nem for nine Months; and it was inſiſted, that they might thought could 
give Evidence of a conſequential Damage after the nine get e Ev: 


ra l ; : n dence of con- 
Months, as well as in a Nuſance which continues for nine ſequential Da- 


Months, and the Cauſe is removed, if the Effect continues mages, as in, 


after, Damage may be recovered for it; but Holt ſaid, he was N 
not ſatisfied that the Parity would hold, for the Giſt of the Giſt of the 


Action in a Nufance is the Damage; and therefore as long stemmen 


a FF ce 1s the 
as there are Damages there is Ground for an Action; but Damage, in 


Treſpaſs is one intire Act, and the very Tort is the Giſt of Treſpaße tis 


the Action; and therefore he {aid he doubted, whether an l 
Action would lie for the Continuance of a Treſpaſs as for 


that of a Nuſance. Note; In Writs of Enquiry the Jury 


ſet their Hands and Seals to their Verdict. 


My Lord Peter verſus Heneage. At Ni prius 


85 coram Holt. 


; Rover by Plaintiff, Adminiſtrator cm teſtamento an- Heir-looms 


| f : are of Things 
ac of late Lord Peter, againſt the Wife of the firſt fixed to the 


Executor, for a Necklace of Pearl, ſaid to have been in the Frecheld. and 


„not Things ain 
Family Groß 


1 FR * — — 


3 


— _ 4 TO PR" 
rr — —— — 


"gy E — - 
2 ——— — — 


— 
= 
CI ond : 
3 — — — HG + — 
* e De ie cnn 
222. ——„-—t- —— Ada E * 
© — ee ot room 


—— err — 
— — A ere a 
ns mn rn —— * 
i (nyo ner nt te - — — 2— 
— 
— — 


— 
— — 

— 

— —— WOO SN 
— — 
— — - 

—— 5 > — - 
- 

— _—_— 


9 A 6 * 9 - 
: A — 
* — — — A - . — — 7 2 Ox = 1 


— ” 


bo ner nt te Irs 
— —— 
— — * A. tres 
. — r bo I 1 a 
Ennis nes ey 


— 


= a A Ee: \ 
- 4 os 1 — —— —-—t—- = — 8 
5 * =_ _ 9 * 5 N Fe = "A == 
* — — — — my — — 8 rk * — r ow ODS —— IE. ITE 3 —_ 
ETD ERC . A eee ECON —— FO ns — 3 = ba L n 
r r — 5 — l 1 4 — X : : — 
- * * — 2 - — = . LR "_ 5 a: — —_ - . — q FED : \ 
— = — — a NG. 2 — Ee — 2 TT — Ye th Zo 1 ä —— — . - — LY = Py — = 
LEE IE —— — © — | - = — — — 
— 8 — — PEN? 88 


— 5 > — — 
—— — — TQA——2— — a 
- i — * . _ 


Ct” 


Ce 


_ 


* 
44 
1 
; 
$14 
} 
s$ 
1 7 
_ . 
i 13 by 
: 4.4 
1 1 
i 
l . . 
911 
= 
0 
1 5 „ 
4 
T £ 
= 9 
TT. 
3” 
0 (36 
* 
F 
AK: 
bh 
4 I 
P14 
o 431 
TS 
438 
x 
31 Al 
4 Y 
CB +1H 
©1119 
"26 1334 
e 
. 
* * 
» y 
: 
\ * 
* 
N 53 
ny . 
1 
5 b ö 
p . ' 
Bi 
Ry 8 
„ 05 ' 
4 } 
"Wi 
„ | F| 
. 
1 th 
I ml 
1 10 
k +5. 19 
7 ks 4] 
i, = ? 
4 14 
a 
i 
15 
4 
1 + 4) 
b FF 
£ 1 + 
$3! 
* 
a S414 
{ 91 
1 
. 
vb 
e 
N 
6 4, 1 
: 
# UH 
o 1 
On N 
14 
1 1% 
8&7] 
$84 
. 1 
N PA : 
FA ; 
. 
1 * 
6.4% 
75 
” ; 
* T7 1 
Y 4 ti 
en 
1 * 44 
I 
: 
4 «381 ; 
1 
F x | 
in 
if "31 
112 
* in 
BETH 
3 
ad ' 
= 1448 
7 1% 
i + 
ID 7 
+4, 
8. 
iin 
5 
81 44 
's] } 
n 
344 
\ 1 
1 
E {| 
*; 0 
3 mr 
+ 14710 
i Hh 
$ 22TH 
; * 
4665; 
M4 1's 
: . 
(Rik 
LA 
te T5 
n 
n 
1 
1% . 
4 
. 
1 
7); 
» 
14 
tl 
+01 .J 
1 
. 
1 1 
1 
LU 
f N 
1 7 
1 
2 
14 
1 97 
1 
1 
. 
1 ok 
„ 
. 
8 
4 kb 
1 
1 1 
T 
4. 5 in 
et N 
1-463 8 
7 
. 
T1076 
. 
4 31 
8 
208 
* 8 
ing 
th, ! 
. f 
4 +: RIB 
yo) 81 
TT 
EX 
5104 
e 
. 
; : 
: \ is 'T 
E 1 
4 
32:3; oY 
1 1 \ 
LETS; 
11 
r 
47-3 7 
2 MW” | 1 2 
Hf 
f 
371 BEN 
34S, 4 
17 i 
1 
15 1 
* > : 
* 
n 
s " 
N 1 
1 1 : 
7 if bw 
. 
1 * 
4 ' 
3 : 
T : 
* i l 
V4 
7 1.91 268 
bod A $'\ 4 
1.097 14 
"APY x) 
BJ £1 
11 * 
oy , 
rd £ 
11 
18 
? = 51 
E 4 ot. 
15 ; 
42 
3 
87 


$5.5 . 
77 4 
en 
4 448 
1-1. 


— —  — ET OI 
. — | 4 . 2 : G 
— * — = o 
. — — — 
ID 3 — 
— — » Coane Wer. > brian — - 
- — 1 2 — — — * 


— — — 
— * „ 


Whether 


— 


520 Term. Paſch. 13 W. III. 1701. 
Family for many Generations, and worn as a Perſong] Ora 
ment by the Lady Peter for the Time being, or for Defabl 
of ſuch, by the Lady Dowager pro temporc. And to prove (1, 
Property, an ancient Inventory made by the Defenden. 
Husband, being Executor of the Lord Peter, now inteſtat. 
being found among the ancient Evidences of the Fami. 
was allow'd ; for the mentioning this Necklace in it, ſh, 
he did not claim it in his own Right, and none but a Mad 
Man will inventory more Aﬀets than he has: And thy 1 
the Queſtion were, whether my Lord Peter were Proprictyr 
or not, he himſelf could not be Witneſs; yet the F'xecuro; 
by inventorying it has charged himfelf with it as Aflets, an 
there it ſhall be taken as ſuch. And here, per Holt, the 
wearing of a Pearl is a Converſion; and Goods in Gros 
cannot be an Heirloom, but they muſt be Things fixed to 
the Freehold, as old Benches, Tables, Gc. And a Chatte! 
in Groſs cannot be deviſed for Lite, but one may deviſe the 
Plow. 525, Uſeof a Chattel in Groſs for Life. If one before Admini- 
88 Oh 3.46, {tration taken out give away Goods of Inteſtate, and after 
+ Bul. 192. takes out Adminiſtration, he may avoid the Gift. And the 
| Jury cannot carry any Evidence from the Bar without Con- 
ſent of both Sides, except Writings under Hand and Scal. 


Dominus Rex verſus Croſs. 


er e "HE was indicted for a Miſdemeanor in receiving ſtolen 
Were 89% O Goods, knowing them to be ſtolen; and the very Thief 
prove the re- was produced as an Evidence, who confeſſed the Fact, lic 


ceiving Goods Hei ohr J f FD, end tom th 
gelen Crow being brought uf by Hab. Corp. ad teftificand' from the 


ing them io Counter. Holt: I heſe Indictments were never thought good 

be to. by me before I came upon the Bench, tho' I have been 

over-ruled in it once; but let us try the Fact firſt, and it ſhall 

be conſider d after whether the Indictment be maintainable, 

And he ſaid ſome Judges would try a 'Frover for Goods bc- 

fore an Indictment for the Taking; but he never would do 

it, but rather get a Juror withdrawn, if the Matter had pro- 

ceeded fo far, that the Plaintiff might not be nonſuited. 

And the Plaintiff in this Action was bound in a Recog- 

nizance to proſecute the principal Felon in forty Pounds in 
A | oy 


4 | | ey 
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Key verſus Gordon. | 1 

| Pndebitat' A { 

de bitat uu Aſſnmpſit by an Under-Officer againſt his Co- {72059 
lonel for his Pay; and here Proof was admitted of the tier again! a 


* 


Hand of a Perſon proved beyond Sea. And per Holt, 1/t, If e ee 

ne receive Money to the | ie of another, an Indeb' is à pro- be vim. 

vr Remedy for it; but if in this Cafe there were any legal Proof of the 

Deduction to be made by the Colonel, the Remedy had r e bk 


: 5 . | ton abroad al 
been Account; for where one receives Money, and has no tows, 


Way to diſchargo himſelf of it but Payment over, an Ide“ Potien II. 


1 * 
„ 


4 . : 7 3-4 g , 
will Nie. Waldegrare 
Caſe. 


rover was brought of a Silver Cup againft a Gold- Smith Sale of Cod 
a the Strand, and it appeared his Apprentice had bought it in Shop out of 
in the Shop; and per 017705, Sale of Goods in a Shop in the c al vat 
Strand, or elſewhere out of Leudon, does not alter the Property, and 


not alter the 
wy 


Property; nor per Folt even in London, if the Felon be ___ 
convicted upon the Owner's Evidence: But becauſe he could „ig on Ow- 
not prove a Demand ot the Maſter; but only of the Ap- 8 loi. a 
prentice, he was nonſuited. T he Reaſon why it alters Pro- se 
perty in London 15 becauſe Sale in a Shop there is in Mar- 
ket overt. | 


" 


Ward verſus Sir Peter Evans. 


YER Holt, If 4 owes B. Money, and he gives him a Note does not 
i Gold-Smith's Note in Payment, the Debt is not dii- Siſcharge the 
x. : | : ** e 2 Debt till 
charged til! B. receives the Money ; if there be not Default paid if chard 
in him that it was not paid, or if he docs not at the Receipt be no Default. I 
of the Note give an Acquittance for the Debt to 4. But if [ 
J. had an Election to receive the Money, or a Gold-Smith's 
Note, and he choſe the Note, it may be otherwiſe; and 
more eſpecially if he gives up his former Security that he 
had for the original Debt | 5 
IF 4. and B. be two Gold- Smiths, and B. gives a Note to 
C. for 1001. A. gets Poſſeſſion of it, and brings it to B. and 
takes a new Note for it, giving up his former, it is no Pay- 
ment. . : 
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Chancery will 


| i 25 1 . 6 not compel 
In Chancery it was agreed to be the conſtant Practice of Purchaßt 6. 


$5608 

| | Purchaſe for i. | 

the Court, That if there be Covenants to Purchaſe an Eſtate the Benefit of = 
to ſuch and ſuch Uſes, and Money lodged in Truſtees for * Remainder, | 1 
.* 5 that Tal. — 


— — l 
I 


Timeofplead- 


3 


— 
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that Purpoſe, the Court will compel a Purchaſe to be ma... 

the Uſes, tho' Covenantor died before; but if the fllt 1. 

ſtate is an Entail, with Remainders over, and the person 

to take it be living at the Time of the Death of him whos, 

Money it is, there Chancery ſhall not compel a Purch:F, 

for the Sake of the Remainder, becauſe Tenant in Tail wm. 

deſtroy it as ſoon as it is created; and the Court will not do. 

vain Thing. It a Man covenant to Purchaſe for him 100 

Heirs of his Body by ſuch a Woman, the Remainder +, 

his own right Heirs; and he dics without Iflue, and without 

making any Purchaſe ; the Court will not compel the EN 

ecutor to make a Purchaſe for the Heir, becauſe that attachd 
in himſelf, and is extinguiſh'd in him. 


! 


Legatee may If Legatce bring Bill againſt an Executor for Diſcover 
bring Bill for 
Diſcovery of | 
Aſſets, with- Legatces Partics. 
out making | 

the other Legatees Parties. 


D E 
erm. :Sanc 


Anno 13 W. III. in B. R. 


ing in Abate- 
ment. | 
Ante p. 50 4. 

Courſe was to give Rules for pleading generally, 
and after they were out, to ſerve Rules peremptory. It 
Declaration be delivered before craſt animarum or menſe 


in Abatement, but only till the Rules are out; but if it 4 
— 25 4 


of Aſſets, it is no Objection that he has not made the othe: 


: Trin. 


ER Cur : If one will plead in Abatement, he mul! 
do it before the Rules are out, and ſhall not have 
till Efloins of next Term for it; and formerly the 


Paſch. the Defendant has not Time till next Term to plead 


— 


— 2 , 


$7 24 — — —« 2 .ͤͤ„K„4%ͤöP :: 
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after that Time, the Defendant has till the Effoin 
he next Term to plead in Abatement. 


geliver'd 
Day of * 
Per Holt : The late Statute giving Defendant Coſts, does CEP 196: 
: | dy ce 5 No Cor on 
not extend to Judgment for him upon Demurrer to a Plea e den in 
0 Abatement. | Plea in Aba 


ment. 


lit J. P. milit ot Jo. Bl. zuilit Fuſt noftr” de Barco, re hate 
and Placita return d were coram G. Trebp, C. J. Cc. ct es note 
ſocliſ; and it was moved to quaſh the Writ tor Variance. move it. 
And per Holt, the Plamiifi's Attorney might have ſued Ex- 


-cution notwithſtanding this Writ, for it was no Authority 
to remove the Record; and Writ quaſh'd 7. 


Bidolph verſus Veal. 
uur of Error from the Court of ZH, of a Judg: Commit 


Iror. 


Attachment, and a Return the ſame Day of a Nil, and then a 
Capias returnable the ſame Day; and thereupon the De- 
fendant brought in in Cuſtody, Declaration, Pleas, Demurrer 
and Judgment, Writ of Enquiry executed and returned, 
and Judgment final, all in a Day. And this was inſiſted 
for Error, That the Summons being made returnable gene- 
rally ſuch a Day, the Detendant had that whole Day to 
appear; and then it was erroneous to compel his Appear- 
ance by Capias that Day. And that was agreed to by the 
Court; for tho” in Counties Palatine, and Grand Seſſions of 
ales, they ſplit Days and Hours, and perhaps they might 
do the like here; yet having not done fo, ig. made the 
Proceſs returnable at ſuch an Hour of the Day, but generally 
at ſuch a Day as here, it was erroneous to award a Capias 
till the Day was over; for the Capras is for the Contempt 
in not appearing at the Return of the Summons, and ir: 
Contempt he could not be till after the "Time of the Re- 
turn, 2dly, It was refolved, that the bare Appearance upon 
the Capias being compulſory, did not help this Error, be- 
cauſe it was what the Defendant could not avoid. 3dly, It 
was reſolved the omitting to take Advantage of it then, 
but pleading over, cured it; for he might have demanded 
Judgment whether he ought to be put to anſiver upon the 

| Ca- 


Writ of Error was to remove a Record coram J. N. Writ of Fro; 


| . . 2 returnable the 
ment in Treſpaſs, the Record certified, ſet forth a f Dov the 


Summons ſuch a Day, returnable the ſame Day generally ; Summons was 
and a Return the fame Day of a $mmonert; and thereupon an returnable s 
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Capias, the Return of the Poxe being not yet out, ½% 
Not neceſſary It was reſolved it was not neceſlary to have fifteen Days 


to have fifteen 1 ) «4 ; iſe: f a 1 
3 Return of Proceſs in a Franchiſe; for the Reaſon ot then 


Returnofa in the Court of eſtminſter is, becauſe that Time is jugs, 
Proceſs in a neceſſary for People to come from the remate Parts, 0 


Franchiſe. chich the Proceſs of thoſe Courts does extend, which doe; 


not hold in Franchiſes. 5½%, The Judgment was reverted 
for this Error, iz. that the Writ of Error is executed the 
fame Day with the Pont Return, and fo might be before 
any Pore iſſued out; and no Appearance and Pleading can 
help that. Jad. reverſet. | 


Fox verſus Thexton. 


— Germs of Oak EN Cur: Of Germs of Oak growing not of a Roc. 


notcuttill after = | | | 
twenty Years, | the Tree whereof was twenty Years old when Cut, 


not tithable. there ſhall be 'Tithes paid; for Oak or other Timber cut 


'2 Inſt. 643. 


1 Lev. 189, under that Age ſhall pay Tithes as other Under-Wood; but 
1 Sid. 300. if the Oak or other Timber Tree was twenty Years old when 
cut, it was not tithable, and for that the Germs of the Root; 

of ſuch Trees cut at that Age, ſhall pay no Tithe, 2 uf, 465, 


71 . I 
Hanne) verſus Slanney. 


Plea put in af- : N upon a Bond: A Declaration was deliver'd be— 


t R | if * * * V . * | 
Plading wane | fore menſem Paſch. and a Plea put in after the Rules 


out, beginning of Plcading were out, beginning with Actio uon, and con- 
in Bar and cluding in Abatement ; and the Doubt was whether this 


concluding in | Nag, : | : | | 
Abatement Were not a Diſcontinuance, and it was ſaid the Books ran 


both ways, and agreed if it be taken in Abatement, it came 
too late, the Rules being out. And the Cafe of Zi an! 
Harcourt was quoted, where an Attainder in Diſability of 
the Perſon was pleaded thus; and the Plaintift replicd, de- 
manding Judgment of Damages, ſhewing that it was a 
Diſcontinuance, Matter of Abatement being pleaded in Bar; 
and ſaid, if the Plaintiff had pleaded Matter of Fa&, an- 
ſwering a Fact pleaded in Abatement, a Concluſion of 
Prayer of Damages had been proper; but where he does not 
reply ſuch a Fact, he only ought to pray that his Writ be. 
adjudged good; for if upon Trial of Matter of Fact plcaded 
in Abatement, the Iſſue be for the Plaintiff, he ſhall have 
Judgment final: And the Cale of Medina v. = hers 
4 > (toro 
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before was quoted. It Where the Court awards a Ne- Where Re 
[pondeas outer, when the Judgment ought to be final, it can eee 
do no Harm, becauſe the Defendant canpot aſſign it for wben the 
Error, no more than he can the Awarding an Eſſoin when it 1 
ought not to have been, being for his Advantage. At ano- been fnal, i 
ther Day he ſaid, the Defendant begins with an Acfio non, is not Erro. 
becauſe the Plaintiff is outlawd in the C. B. and pet. Jud. 

4 hrevi, which is a clear Plea in Abatement. And Ao. 30. If Plea be for 


" 


was quoted, whete it bs held, 1 hat if the Plex be for any wr 5 
Matter appearing in the Writ, it is proper to conclude with a Writ, Fudi- 
d. de hrevi; but if it be for any Thing out of the W it, brews 
as Tointenancy, or the like, the Concluſion may be with a r Ne 
#udicium de brevi, or otherwiſe in Abatement; if one begin extra ir may 
in Abatement, and conclude to Action, it is ill, if the Plea ring ago reel 
be not ſufficient in Bar according to the Conclution; and if wen © 
Demurrer be to ſuch Plex in that Caſe, Judgment ſhall be If begin in A. 
zcainſt the Defendant, for his Conluſion affirms the Writ pragma 
good; but if the Plea commence in Bar with a good Matter, Aion, it is 
and conclude to Writ Abatement, it will be well; for the 1. if Plea ia 
Plaintiff cannot have a good Writ, if he has not a good Cauſe * 
of Action. 36 U. 6. 18. And it was ſaid, if in the principal If Plea com- 
Caſe the Plaintift had demurred or replied in Bar, and the wr gta aa 
Court were of Opinton that it was a Plea in Abatement, wt age 
perhaps it would be a Diſcontinuance. At laſt the Rule conclude in 
was for the Defendant to conclude his Plea well, and then e N 
judgment ſhould go according to the Goodneſs of the Mat- is well. 
ter; for if this be made in Abatement, it is irregular after the 

Rules are out; therefore let Defendant thew Cauſe why he 

thould not conclude in Bar; for theſe Irregularities in plead- 

ing are not to be encouraged, to inveigle the Court. 


Per Holt : Bail was excepted againſt in Vacation, and no Bail can never 
: 8 1 | 8 5 Surrender, or 

other put in, nor Bail juſtified till Term; and then the Prin- Party come in 
cipal would ſurrender himſelf in Diſcharge of the Bail ; by way of Sur- 
and that he could not do, for Bail can never ſurrender, nor wender, butar 
the Party come in by way of Surrender, but at the Return of ces, or when 
a Proceſs, or when he is in Court by his Bail. If Sherift return « 3 
a Cepi Corpus upon a Diſtringas, Principal may ſurrender “ e, 
himſelf, but Bail excepted againſt is as no Bail, till chang- 
ed or juſtified. OE = x 


When it is moved to have Submiſſion to Award made a Notice ſhould 
Rule of Court, there ought always to be an Affidavit of be of IE 
Notice, becauſe the Act gives the Court Power to examine 1 
the Juſtice of the Award. Per Cur. 5 Wan Ra 
8 VF a | Mad- % Court. | 


. Returnof Pro- 
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Maddox verſus 


Suit in Admi- Rohibition moved for to ſtay a Suit in the Admirale 
DT Wine, by A Surgeon of a Ship for his Wages; and the Sup- 
geſtion was, that all was paid to the Maſter, Per (yp 
Payment to the Maſter is not Payment to the Seamen, but 
the Ship itſelf is liable for their Wages; and they would hear 
Counſel, 


Bert) verſus Dormer. 


Averring Sſue directed out of Chancery was, whether Land alfion'! 
Lands are de- . e Ei e defies ? 5 

ficient in Va. I for Payment of a Legacy were deficient in Value; and 
lue, puts the Iſſue was join d upon the Deficiency, the one alledging it 


Froot on the was deficient, and the other, that it was not. And per C. 


Pleader, ; 5 3 ; | : 
tho' averring that it was deficient, is ſuch an Affirmative a; 


implies a Negative; yet it is ſuch an Affirmative as turns 
the Proof on thoſe that plead it: If he had join'd the Iſlue 
that the Lands were not of Value, and the other had aven'd 
that they were, the Proof then had lain on the other Side: 
If one plead 72jra Atatem, which is no more than that he 
is not of Age, and Iſſue is thereupon, he that pleads the 27. 
fra Acratem muſt prove it. And per Holt, the common Way 
of appriſing Tithe Herbage is two Shillings in twenty. And 
if one deviſe Land to the Value of 100 J. a Year to another, 
it is primd facie the beſt Rule of Valuation to eſtimate 
them at the Value they were at the Death of the Deviſor. 


Tay lor verſus Brudon. 


8 EN Hott: Upon common Bail filed, if one do not de- 


Bail filed, if liver Declaration before the End of two Terms, he ſhal! 


no Declara- ; | N ; | | 
tion be de. be nonſuited. If upon Examination before a Judge, one do 


liver'd in two not make out a good Cauſe of Action, common Bail ſhall be 
be nonfai. order d; and if upon Examination before a Judge common 
It good Cauſe Bail be order d, and the Plaintiff does not there declare that 


of Action be He will move the Court, or give Notice of ſuch his Intent 


not made out 


beforea Judge, to the Defendant, the Judge's Rule fhall be final to him. 
common Bail And if Plaintift has ſeveral Attornies, a Demand of a De— 


I Per 
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Per Holt : The Sheriff ought not to make a Blank War- IfSheriff takes 
rant, for the Attorney to fill with a ſpecial Bailiff, 2%, If ES. 
Sheriff take inſufficient Bail, and Plaintiffs Attorney ac- tif”; Auorney 
cepts of an Aſſignment of it, he thereby diſcharges the She— dpa Af. 
if from Amercements. 3d/y, The Sheriff upon Aſſignment Som: 1 
goes not Part with the Poſleſſion of the Bond, becauſe if the -harged from 
Plaintiff be nonſuited, the Sheriff muſt be indemnified; . 
he muſt produce it at the Trial. Ante O mn 

Per Cur' : If one has ſeveral Cauſes of Action, each where- Several Cauſe; 
of is too ſmall for ſpecial Bail, he cannot join them to en- of Acton can 
force ſpecial Bail. 6 3 "th 
| cial Bail. 


Parker verſus Altfild. 


I EBT upon a Bond for twenty Pounds againſt an Execu- Salk 317. 
1 tor, Who pleads that the Teſtator was indebted in 100. e 
to 7. 8. ultra quod he had not Aſſets. Repl. That the ment genera: 
Judgment was kept up by Fraud, and the Party to whom Fi be con. 
the Judgment was, willing to take twelve Shillings for it. &, much, and 
Rejornd. That it was not by Fraud, and that he had not cannot alter 
Aſſets but to the Value of five Pounds; and a Demurrer, be- e 
cauſe that when an Executor pleads a Judgment generally, Vaee. 
he thereby confeſſes Aflets for fo much, and after he cannot 

come and ſay he has Aflcts but to a leſs Value. | 
Holt: The fair Way for an Executor, is to plead the Executor in 
Judgment, and ſhew how much is duc upon it; and then Vries. 
to lay that he has not Aſſets but to ſo much; and that is the ihould fay 
honeſt Way of doing it: For if a Judgment be pleaded ih en _y 0 
its full Extent of the Penalty thereof, and the Plaintiff re- 5 
plics that there is but ſo much due, or that the Party is wil- 

ling to take fo much, or that it is kept up by Fraud; and 

ue is thereupon join'd, if it be found by the Jury that the 

Exccutor has not wherewithall to ſatisfy it, he ſhall not bu 

charged for more, becauſe there he is not guilty of Kraud. - 

lt there be three Judgments of twenty Pounds each, and If Executor 
the Executor has Aſſets only to the Value of twenty Pounds, ent Je, 
and he pleads theſe three Judgments, which in all amount is itt pleades, 
to lixty Pounds; if any one of them be ill-pleaded, or Iſſue er on Iſſue 
be join d, and found that any of them is kept up by Fraud, een 709 
the Exccutor has confeſs'd Aſſets for that Judgment, that by Fraud, lee 
15 Ill: pleaded, kept up by Fraud, Gc. but if the Plaintiff 48e ftr i.. 
| . : eta ſor it. 
deſire to have Judgment when Allets deſcend, and fo admits 


your 
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If on Judg- 


Judgment 
when Aſſets 


able till thoſe 
are paid, 


Fraud is tra- 
verſable. 


2 Saund. 50. 
contra. 


ments pleaded, 
Plaintiff prays 


come, he ſhall 
not be charge- 


— 


your Plea to be true; then the Queſtion is, whether the 
Executor, having but twenty Pounds in Hand, and forty 
Pounds come to him, being juſt enough to ſatisfy the this 
Judgments pleaded, he ſhall not be liable to the Plaintiff'; 
Execution, who took Judgment to execute when Aſlet; 
came? And he ſhall not; for he has pleaded thoſe Jugs. 
ments, and the Plaintiff demands Judgment to execute when 
Aſſets came after the Judgments pleaded were fatisfied; and 
he quoted Paſch. 23 Ca. 2. Rot. 339. Walpole v. Prettingy, 


Upon a Sci. Fa. upon ſuch a Judgment to have Execution, 


the Defendant's Executor pleaded, that he had not Aflets 
over and above what would ſatisfy the former Judgment, 
pleaded; and held a good Plea: But if he plead any of the 
Judgments ill, or that it be found againſt him upon If 
tried, that any of them is kept up by Fraud, he ſhall not 
then have the Allowance of being free of ſuch a Judgment 
till Acts deſcend to the Value of the other Judgnients, 
and more fo, that there is no Miſchief to the Executor, let 
him but plead well and honeſtly ; and to hold them to this, 
is the Way to make Exccutors honeſt, and to reduce Matter; 


into Certainty. But if he had no Aſſets at all, his beſt Way 


had been to plead the Judgments, Specialties in their Order; 


but he muſt take Care to plead them honeſtly, for if any 


one of them be falſe, he is gone for all; ſo that if there be 
a Miſtake in the Pleading, or Fraud, it is a Devaſtation, if 


Iſſue be taken upon the Fraud, and it is found; but if you 


are not found to have Aſſets for the whole Judgment, it 
ſhall not be intended you have more than you confeſs'd, for 


the Fraud is the only Thing traverſable. And Gould quoted 


1 70. Teal and Gileſton, and JVorkhouſe and Simon, that 
102 muſt be join'd upon the Fraud; for if you reply a Com- 


poſition made, and that yet the Judgment is continued by 


Fraud; ſtill it is the Fraud that is traverſable. And if one 


plead ten Judgments, and one of them be by Fraud, he 
has confeſs'd Aſſets at leaſt to the full Value of that Judg- 


ment: And he ſaid it had been held in the C. B. that a 


'Traverſe of the Compoſition had been well; but a Writ of 
Error brought, and the Judgment reverſed here, for the 
Fraud only is traverſable. Jud pro Oner'. 
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Anonymus. In C. B. 


NE came to the Prothonotary for an Imparlance ge- tmpartance. 
nerally, and having got it entred thus, Salvis fb! om- Safvis l 
„be exceptionibus & advantagits tam ad Juriſdittionem e 
Cut quam, &c. and atter would plead to the Jurifdiction of only be grant 
the Curt. And per Potoel, there are two Sorts of Impar- nos a 
jances; the one general, after which one cannot plead in atter char may 
Abatement at all; the other ſpecial, with a Sal/ois ſihi ome plead in A. 
nibus exceptionibus tam ad liege quam ad marr, . 2 
which one may plead in Abatement of the Writ and Count; Count, or «© 
and this Sort of Special Imparlance may be granted by the be Jurildic- 
Prothonotary. There is another Sort of an Imparlance more Wide Ven. 
ſpecial, with a Salois fibi omnibus exceptionibus et adVvan- 184. 
tagiia quibuſcumque, which cannot be granted without Leave 
of the Court, and is diſcretionary ; and after which one may 
plead to the Juriſdiction of the Court. And Reſpond. outer 
awarded, and it was order'd to be centred, tor Reafon, on rhe 
Roll ſpecially, that it was obtained without Leave of 
Court. | 


* 


Lancaſhire verſus Kullingworth. 


THE Defendant did covenant with the Plaintiff, that Salk. 623. 


| 4 | ; ; 
upon two Days Notice within a Year, to be given at en. 5 


Tender mui 


Hudſon-Bay Honſe, he would accept of 1000/7. Stock in be alledged 

ſuch a Company, and would pay 2000 J. at the transferring the Jail con- 

thereof. The Declaration avers, that within the Year, ig. e egy 

ſuch a Day, he left Notice in Writing for K. the Defendant, | 

to come to Hudſons-Bay Houſe the fourth of November, 

which was alſo within the Year, to accept the Transfer; 

that the Plaintiff was there on the ſame Day ready, and 

did tender a Transfer of the ſaid Stock to the Defendant, 

but that the Defendant did not come and accept it, or pay 

the 2000 I. Upon this Declaration there was a Demurrer ; 

and the Queſtion is, whether upon this Declaration the 

Plaintift ought to have Judgment for the Defendant's not 

accepting the Stock, or paying the Money? And Holt, C. J. 

who delivered the Opinion of the Court argued thus. | 

_ It does appcar that the Money was to be paid upon 

Transfer of the Stock; and it is to be admitted, that when 

the Money was to be paid upon the tiansferring of the 
2 ht „ 
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Stock, or doing any other Thing, if he that is to make .. 
Transfer, or do fuch other Thing, make Tender, and T7 
other refuſe, then he is as much intitled to the Money, a 
the Transfer, or other Thing, had been actually done . Pk 
tho' the Words be, that the Money ſhall be paid 1 fon 15 
Transſcr, yet if the Party does all that lies in him, he 8 
thereupon as much intitled to the Money, as if he had dene 
all effectually. | | 
But the Queſtion will be, whether there be a fuffeient 
Tender here; and we all hold that there is not, but that! 
defective, and therefore the Plaintiff cannot recover; he divers 
that he was ready, and did at the Time and Place appointeg 
offer to make a Transfer, but the Defendant did not accept 
it; and in this is the Fault of his Declaration. Suppoſe the 
Poſtea p. 531. Defendant had been there, and he had tender'd it to him, 


_ If Tender is and the other refuſed, he ought to have averr'd the Tender 


g and Refuſal; and in that Caſe, to aver a Tender without 
and be refuſes, averring a Refuſal likewiſe, would not do. 16 El. 31. 17 
l = Ed. 3. 11. That plcading of Tender with Omiſſion of Re- 
verrd, elic it fufal is not good, and ſo are many new Books. 1 $14, 13, 


is ill on Pe. Action upon a Promiſe, that the Defendant, in Conſideration 


murrer, but 


© help'd by that the Plaintiff would pay him a certain Sum of Money. 
Verdict. promis'd to aſſign him a Jerm; and the Plaintiff avertd a 


Tender of the Money, but that the Defendant did not aſſign; 

and after Verdict it was moved in Arreſt of Judgment, that 

the Plaintiff did not intitle himſelf to an Action, for that he 

did not aver a Refuſal, tho' he had averr'd a Tender; but 

it was there adjudged well after Verdict, but alſo held that 

it would be bad on Demurrer. And upon this Diverſitv is 

the Caſe in 2 Saxrd. 350. which I remember very well in 

this Court, it was an Agreement by one to build a Houſe, 

and for that the other was to pay him ſo much Money upon 
building of the Houſe ; and this Averment was of a Tender 

to build the Houſe, but not that the other had refuſed to 

ſuffer him to build it; and all the Court were of Opinion 

that the "Tender without Averment of a Refuſal was not 

good, but being after Verdict it was held well. 2 Pet. 109. 

__ Buckley v. Milierd. 5 F 

if Time and Then there is another way of pleading a Tender, if 
_— Time and Place be appointed for the doing of the Act. It 
ing a Thing, the Party that is to do it come, and he to whom it is to bc 
aud the Farty done do not come, there he ought in his Declaration to 


to whom it 1s | | | g | 
to be done, is Alledge that he was at the Time and Place, and tender, 


not preſent, but no body came to receive. 77. 38. And if the Party, to 


Tender at the | | 
Place the laſt 4 7 whom 


convenient Time muſt be alledged. 
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whom the Thing is to be done, be ablent, there is this fur- 
ther conſiderable in averring a Tender, that is, the Time 
of Day to make the Tender; if there be "Time and Place 
appointed, the Party cannot come at any Time of the Day 
to make a Tender; but in ſuch Cafe the Law hath appoint- 
ed the laſt Time of the Day, on which the Thing can be 
conveniently done, for the Tender to be made; for it can— 
not be in the Morning, nor at any Time of the Day, but 
the laſt Time on which it may conveniently be done, and tho 
Party mult ſtay till then. 5 C0. 114. Madc's Sale 2 Cr 423. 
Exception was taken to a Picader of a "Tender on a Day 
certain, becauſe it was not ſaid at what Time of the Day it 
was made, for he might have come and made "Fender at a 
Time not fit or appointed by Law, in the ſame Day. 

Holt : If he had averred a Refuſal to accept, ſuch Refu- Poſtea 55 
ſal would be good Evidence of a Pender to his Perfon, and qa - 
that would have been good at any Time of the Diy ; and good enden 

Averring of ſuch Tender and Refuſal on the Plaintift's Side ofa Tender ws 
would have been well, without telling on what "ime of the fan 
Day the Tender had been; becauſe the Averring of a Refuſal be good at a. 
implies the Defendant's being preſent, who ought to accept *. 3 15 
it; but if the Party were not prefent, it ought to be ““ 
mewed that he did not come, and that you were there, 
and made Tender on the Time of the Day on which the 
Law appoints it to be done; and that is the laſt 'I'tme of the 
Day on which it may be done conveniently. 

It was heretofore queſtioned, whether it ſhould not be 
alledged, that neither the Party himſelf, or any Body tor 
him, was at the Place to receive; becauſe if any Body ciſc 
had been there for him, it had been as well as if he him- 
felt had been there; and therefore antient Precedents arc, 
that neither he nor any Body for him was there. But a Tender plead- 
Tender being pleaded, and that he was not there ready to © and _ 
receive it, was held good, without ſaying, that no Body ciſc agen heyy 
was there for him. 3 Cr. 734. 2 Cr. 13. Tile. 38. For if any good, without 
zody had been there on his Behalf, that ought to come ot pens 
his Side, and it ſhall not be intended if they do not ſhew him. 
it. And what is the Reaſon of this? This is it: When a 
Man has covenanted and agreed to do a Thing, in Excuſe 
of himſelf, for not doing thereof according to Agreement, 
he ought to ſhew that he has done his utmoſt Endeavour to 
perform it, and ſhew how it came to paſs that he did not, 
or could not do it. And here was an Agreement by the 
_ Plaintiff to transfer his Stock, and hereupon the Money was 

to be paid; the Plaintiff indeed ſays he tendered the Trant- 
es TO fcr, 
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| fer, and fo ſhews he did whatever he could do toward, the 
beamed rag Performance of his Agreement; but that is not enough, fe. 
Thing, he he ought likewiſe to ſhew how it came to paſs that it u. 
muſt ſhew he not performed; as that the Detendant was there and refused 
has done all to accept, or was not there at all, or on the laſt conven;. 
in his Power 95 a l h lllent 
to perform it. Time of the Day, which the Law appoints for doing the 
Ws Matter. And all this the Plaintiff ought to ſhew to n. 
title himſelf to this Action. 
Upon this Reaſon of Law is the Caſe in 8 Co. 92, One 
makes a Fcoftment, upon Condition that the Fug... 
ſhould reinfeoff the Feoftor ; or one binds himſelf in a Bord 
to ivfeoff Obligee by ſuch a Day, and before the Day the 
Feoftee, or Obligor, is diſſeiſed by him that was to be in. 
feoff'd, and then the Bond is put in Suit, it is not a 200d 
Plea to ſay that you were always ready to infeoff him, 
but that he himſelf before the Day ouſted you; but you 
muſt proceed farther, and ſay, that he kept you out of the 
Poſleflion till after the Day, with Force; for tho' he had in- 
terrupted you, perhaps you might have come upon the Land 
after and performed the Agreement, or make a 'Tender, which 
if he refuſed would have been tantamount ; for you ought 
not only to ſhew a Diſturbance by him, but alſo ſuch Con- 
tinuance of that Diſturbance as made it impoſſible for you 
to perform on your Side; and in that Caſe he ought to ſhew, 
that he came to endeavour to make a Feoffment, but could 
not do it by Reaſon of the Force he met with from the 
Plaintiff; and that had been a good Excuſe; for if he, to 
whom a Thing is to be done, hinder the other that is to 
do it ever fo much; yet the other muſt uſe his utmoſt Eu- 
deavour on his Side to perform ; and ſhew that he has done 
it, or elſe he forfeits his Bond, or breaks his Agreement. 3 C. 
694. is a very remarkable Caſe; the Condition of a Bond 
was, that before ſuch a Day the Obligor would procure 
ſuch a Woman to marry the Obligee, the Obligee gocs to 
her, and tells her, how barbarouſly he would uſe her it ſhe 
married him, and called her J/hore, and threatened to tic 
her to a Poſt, and told her ſuch Things, that no Woman in 
her Senſes would marry ſuch a Man; after the Day, Debt 
was brought upon the Bond, and this Matter ſpecially plead- | 
ed in Bar; and adjudged to be no good Plea, but that not- 
withſtanding the Menaces, the Obligor ought to have ſhewd 
that he had done his utmoſt Endeavour to procure her to 
marry him, but that ſhe by Reaſon of the Menaecs refuſed, 
and ſo he was hindered by the Plaintiff, n 
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Hob. 177. An Award to enter into a Bond to another, it 
is not enough for the Party to bring a Bond written, and 
to ſay 1 will ſeal and deliver Jon this Bond ; but ho mult 
bring the Writing, with a cal clapped upon it, and lay, 
deliver 0 this as my Act and Deed ; and it he omits 
he doing Of any one Thing that is eſlentially neceffary to 
be executing a Deed, he nas not pertormed the Award, 

There is one Thing of what I have ſaid may be liable to 
Pxception, cfpecially in a Calc ol transferring a Compiny's 
Kock, which is mentioned in the Caſe of Shales and Se1s- 
vorzt ; this Transfer was to have been made in the Book of 
the [ndſoz-bay Company, and they have ſet Hours on which 
their Books are Open; 2nd to ſay that he was there to make 
transfer, and tender d it at a Time which is the laſt conve- 
nient Time. of the Day, might be in vain; becauſe by the 
Uſize of the Company, the Books are not then open, and 
tderefore no Transfer could be; and a Tender, when no 
iransfer could be, would be void.“ | 

Anſu. If the Agreement leaves it indefinite at ſuch a f 
Day, the Law knows no other "Time but the laſt convenient ic © de t 
Jime of that Day; but if a Uſage be averred, that the Time convenient 
tor transferring is between ſuch an Hour and ſuch an Hour, OIL Gf: Fr 


| hb 4 os Day ; but if 
there it ought to be averred, that he came within the ultimate by Uſage of a 


2 —-— 


convenient Time by the Uſage, and that will be well; as company, the 


it | | 41 7 Time of 
ik the Uſage be, that the Books are open till fix a Clock Traser 


1sfer is at 


only; the proper Pime to come will be about five, and to a ſet Time, 


ſtay till fix. And Fad pro Def, per totam Car. ee e 


averred, 
Furlong verſus ThHornigold. | 


VEB T upon a Bond for the Performance of an Award; Award. 


nul Award pleaded ; Plaintiff ſets forth Part of the A- If only Fart 

| | | : - 5 of an Award 

ward, but not all, and concludes with a Profert ; Defen- be ſet forth, 
dant craves Oycr, and the Award being ſet forth at large, and concludes 
demurs generally, for the Variance between the Award re- e e 
plied, and that ſet forth on the Oyer; and Smith v. Teoman, craves Oyer 


1 Saund. 319. was quoted, where the Plaintift in ſuch Cafe and demurs, 


ought not only to ſet forth the Award, but alſo to aſſign a eue — 
Breach, But it was objected, that it is enough to ſhew ſo 
much of the Award, as to give himſelf Cauſe of Action, and 
to ſhew the Award good, that is mutual; and if there be any 
Thing more in it, it ought to come of the Defendant's Side; 
25 in caſe of an Action upon Act of Parliament. /7de 1 Leo. 
72. In Debt upon an Award, nothing was ſet forth but the 
6 U Faubmiſ- 
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Submiſſion to the Award of J. S. and that he awarded *R 
Defendant to pay the Plaintiff 107. and held the Action dig 
lie, and that the Plaintiff is bound to ſhew no more than 
does for him, and the reſt ought to come of the Defen. 
dant's Side. Vide Lewis v. Scholaſtica in Plow. that c. 
need ſay no more than is for his Purpoſe. Palmer 511, That 
in order of good Plcading, that when the Defendant plead; 
Nullum fecerunt urbitrium, and the Plaintiff ſhews an A. 
ward and Breach, the Detendant ought to rejoin NAL AA l. 
fecerimt arbitriumt. | ö 
Holt : You ſet out too little or too much; for you d 
not ſet out the whole Award, but you ſay Proferr, as if You 
had ſet it out; but the Queſtion will be, whether it will not 


be well on a general Demurrer. 2 R. 3. 13. The live is 


Non fecerunt hoc arbitrium ; but ſuppoſe Part of the Award 

be well, and another Part void, and ſo bad that it ayoid; 

even the whole Award, and the Plaintiff ſets out only the 

good Part, & nullnm tale fecerumt arbitrium be pleaded, and 

then the whole Award is ſet out. 18 Fd. 4. 32. Bro. Abet. 

39, 41. But in thoſe Days they held an Award void in Patt 

to be fo in all; as Award that there ſhould be mutual Re- 

leaſes for the Purpoſe, and that one of the Parties ſhould 

get a third Perſon to be Security for the Payment of 10/. to 

the other, ſuch Award would have been held void 7 065 

in thoſe Days; and ſo was the Law held all along till King 

James 1.5 Time, when as appears in Hob. and Hit. it was 

Award may held an Award might be good in Part, and void in Part; 
be good in but here it was ſaid, that the Plaintiff ought to ſet forth 
Part, and void 11 : 1 | | Ss + 2 | 5 
in Part. all the Things awarded to be done by him, tho' perhaps be 
need not ſet out every Thing to be done of the other Side: 

and the Omiſſion hercof in the Declaration, and ſetting i 

out in the other Part, is a ſubſtantial Variance, But if a 

If a void Part Void Part of the Award be omitted, fo it be ſuch a void 
of an Award Part, as does not avoid the whole Award, that may be well 


be omitted to enough; for where an Award contains ſeveral Matters to be 
be ſet forth, | 


it is well, done on the Plaintiff's Side, all which are well awarded, 
and to be performed by the Plaintiff, and he only ſets out e- 
nougzh to intitle himſelf to an Action, and they come and 


plead no Award, and upon Oyer of the Award it appcass 
the Plaintift was to do more than he ſet forth, and that tho 
Things were well awarded, that is, that the Award was 
legal as to them; the Queſtion is, whether he ought not to 
ſhew all thoſe Things that he was to perform, or if the 


Omitting any of them be not a ſubſtantial Variance ? It was 


laid, that in Debt upon an Award he need only ſet out e- 
4 = nough 


——ů EIS P 


„% „„ K 


. . . . 1 
nough to intitle himſelf to Action; but that he ought to 
new fo much of the Award as was neceſſary to make it 
good. And Holt ſeemed to approve of the Caſe in 1 Leo. 72. 
cid. Style 98. 1 Sid. 161. that Debt lies upon an Award, 
without ſetting it all out. Put here the Variance was held 
material; and 7274 pro Def 


Wilbraham verlus Lotunds. 


A Reſpaſs grare Clauſum fregit in Cheſhire; and it was Dreipals i 
pleaded, that this Court ought not to take Conuſance 1 # vw 
of it, for that the Detendant, at the Time of the ſuppoſed mined on 
'Trefpals and Bill exhibited, WAS an Inhabitant of the County rene in, 
Palatine where the Freſpats was made; & petunt Jud, if rows 2 85 
this Court will take Conulance; to which there was a De- 2. 
murrer. In Maintenance whereof it was ſaid, that the De— 
claration was againſt him 22 Cuſtodia Mareſcalli; that his 
being in Cuſtody of the Marſhal was not traverſable, no 
more than being the King's Creditor in a O49 mins. Belides, 
the Defendant's being an Inhabitant of the County Palatine, 
does not hinder his being an Inhabitant out of it; for a Man 
may be an Inhabitant in ſeveral Places at once; and in all 
Appeals, and Indictments of Murder, the Party is alledged 
to be an Inhabitant in the Place where the Murder is com- 
mitted. BE LOT 
Holt : As to your Caſe of Ono minus, it is traverſable, if A Mars be. 

the Party comes in due Time to do it. And if one be a Pri- ing the King's 

| ſoner here, againſt whom one has a Cauſe of Action ariſing Sede ms 


— 


8 0 ; 1 
Quo minus is 


within the County Palatine, ſo that his being a Priſoner here tavertable. 

hinders that Perſon from proceeding againſt him below; ſure 

the Cauſe's ariſing within the County Palatine ſhall not 

hinder us from having Conuſance of it here; but that is je , Perch ;. 

where he is fiſt in Cuſtody of Marſhal for Cauſe, and an- in Cuſtody of 
her. or the ſame P.: has another Cauſe of Acti 1 Marſhal for 

other, or the fame Party, has another Cauſe of Action ari- 7: 

2 MO A : 1. 5 Cauſe, may 
{mg againſt him in the County Palatine; and if the Truth proceed a- 
were fo, that the Defendant was in Cuitody of the Marſha] 3 
before, for a Cauſe ariſing within our Juriſdiction, the Defen— 3 
dant inſtead of demurring ought to ſhew it in Support of Palatine. 
our Juriſdiction. But any Plea of Privilege is good to a De- Any Plea of 
claration againſt one 72 Cuſtodia Marejchalli, if he was Privilege is 
brought wrongfully there. As if an Attorney of the Com- 8994 to a Pe 
855 ü i 1 | 0 S a 
mon Pleas he arreſted upon a Latitat, and is in Culto 7 Of SO one ts 
tle Marſhal for Want of Bail, or ſuppoſe he puts in Bail, it Cufed Mar' 
| p | . . | PR © . 88 ; " 1 le > there 
thall not hinder him of pleading his Privilege; becauſe jo ee 

t 
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dant. 
Lancaſter verſus Lovelace. 
"In Inferior. Rror of a Judgment in the Court of Canterbury. P. it 
Courts no Di- was excepted, that in making Title to a Court they 


Ante p. 113. Cannot plead till he put in Bail, if he be not in actual Cu. 
ſtody; and if we give Judgment, it mult be for the be. 


minution can 


be atledged. laid to be a Court by Preſcription ſecundinm conſtretudin;, 


Curie pred ; and that was abſurd to lay a Cuſtom in 1 
Court to hold a Court, but it thould be laid in the City, Ge, 
Sed non allocutur, upon the Authority of 47nefie's Cd. 
where the ſame Exception was over-ruled; but belides, this 
was laid to be a Court Time out of Mind, according to ths 
_ Cuſtom of the ſaid Court, and confirm'd by Charter, 2d In. 
ception, it does not appear that the Juriſdiction of the Court 
was co-extenſive with the City, and they alledge the Cauſo 


of Action only to have ariſen within the City; but it wa; ME ] 
ſaid, that the Defendant coming in and anſwering had waved : | 
that Advantage. 3d, That the Feuire was, Penire facias, G-. 
dnodecim, Gc. which ought to be ſet forth at large in cafe of 


and the Reaſon why ſuch Entries are allowed in the Supe- 
rior Courts is, becauſe one may alledge Diminution, and 
thercupon have the Matter certified at large; vide 1 Cy. 164. 
1 Rol. Ab. 800. Style 20, 164, 195. 1 Rol. Ab. 801. pl. ꝛc. 
But againſt this was quoted taz'm. 20. Rayan. 217, 218. 2 
Keb. 383. where this Exception was over- ruled. Holt: "they 
muſt ſet forth the Proceedings as they are by the Award of 
the Court, for no Diminution lies to them; and all Advan- 
tages mult be taken againſt the Matter, as it appears on the 
Record; and we muſt take the Penre factas to have been 
awarded as it is entered on the Roll; and he ſaid, there was 
never a Precedent of Entries in an Inferior Court in Na. 
Holt, at another Day: The Want of quorum quilibet, 5c. 
may be well, becauſe it is duodecim de [nhabitantib:s of 
the City; but the Want of filing the C/ uc ſeems to be 
Subſtance, and therefore fatal. Ci u , ought not to be in 
the King's Caſe, becauſe none can be of Kin to the King; 
but there it muſt only be Ci non attingat the Subject 
aliqua affinitate. And per Clerk, on the Civil Side they al- 
ways file the Writ, but ſecus on the Crown Side. And per 
Cur”, before Juſtices of Gaol-delivery, there is no other War- 
rant for a Jury but the Award on the Roll. . 
a Foto | 67 


an Inferior Court, where no Diminution may be alledged; WW 
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per Volt: If one would plead a Plea amounting to the Colour. 


Gd ral Iflue, he ought to give the Defendant Colour, either Ae p. 377- 


expreſs or implied. 


Hall verſus Bond. 


TNEBT by Adminiſtrator c adminiſtratio debito modo suit by Admi- - 


commiſſa fuit ; Detendant pleads over. Per Cnr: This nſtrator e 
* * het 2 8 | . © ; 45 
nach been bad if demurred unto, but is now help'd by your 5% . 


| be : „a odo commiſſa, 

pleading over ; for you thereby admit he has a Right of Suit, ill on Demur- 
3 DRY RET We | rer, but good 
and is Adminiſtrator. : by pleading o- 


May verſus Xing. 


Veh Aſſumpſit for 40 l. for Work done, and Onantum Tradbitarus A. 
i mcruit for the fame. The Defendant pleads, that there HA i=, 
being mutual Dealings between the Plaintiff and him, they no good Plea. 
came to an Account; and that it did appear on the Ac- 
count the Defendant was in Arrear to the Plaintiff but 5 J. 

F which he promiſed to pay him; in Conſideration whereof 
Fo the Phintiff did diſcharge him of the ſaid Debt and Claim; 
F to this Plea there was a Demurrer. And it was now ar- 
gued for the Defendant, that a Promiſe, before it is broke, 
may be diſcharged by another Promiſe; and a Caſe in 77. 
27 Car. 2. was relied upon, and it was this: A Man ſold a 
Horſe to another for 20. and there is other Dealing be- 
_ tween them, and upon reckoning together it was agreed be- 
| tween them, that he that fold the Horſe owed to the other 
5.5. and no more; and in Debt brought for the Horſe this 
ſpecial Matter was pleaded, and held a good Bar; Jide 1 
Mod. 205, 206. 2 Mod. 44. And in many Caſes elſe one may 
contels and avoid the Cauſe of Action, or elſe plead gene- 
rally, and give it in Evidence; as in Maintenance one may 
conteſs and avoid it, by ſaying he was a Counſel at Law, 
and did it for his Fee; 21 Ed. 3. 17. and yet this would be 
good in Evidence upon a Not guilty. 3 Co. 900. To an Ac- 
tion for a malicious Proſecution, probable Cauſe of Sufpicion 
is 2 good Plea, tho' it may be given in Evidence upon Not 
guilty pleaded. 2 Cr. 130. Br. Maintenance 16. 10 Co. 88. 
9 H. 6. 64. That one may plead the Maintenance was for 
his Pee, or generaily Not guilty, and give it in Evidence; 
and the Diverſity was ſaid to be where the Fact is compli- 
| | 6 X _ cated, 
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Bond for ſim- Debt, and that the Plaintiff did accept it in Satisfaction; or 
ple Contract where upon a General Iſſue that Matter may be given in 


% ͤ—)Käñ ue 
2 > 
— 5 — — 
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cated, and may be apt to inveigle the Jury; there, that the 
Court may be the better able to direct the Jury, the ſpecial 
Matter may be pleaded ; and here it was ſaid, that the De. 
fendant gave Colour to the Plaintiff; for we agree there 
was a Cauſe of Action once, but that it is now gone by the 
Account; and formerly the ſpecial Matter uſed to be plead-. WM 
ed in Trover, and held well; as that the Goods were bought | 1 
in Market overt, whereby the Property was allowed once to 1 
have been in the Plaintift. 
Promiſe be. Flolt: It is true, a Promiſe, before it is broke, may be di- 
fore broke charged by a parol Agreement, but after it is broke it Can- 


may be diſ- 
greement, 


2 — 
* 
v 


—— — 


charg d by Pa- not be diſcharged, without Deed, by any new A 
rol ; 3 without Satisfaction; as by Accord with Satisfaction, or b 
charged with. Releaſe in Writing; and it is likewiſe true, that Sale in 
out Deed, or Market overt is a good Plea in Trover. But if one bind him- 
vatisfaetion. ſolf in a Bond for the Payment of 20/. to A. by a Day cer- 
tain; and J. buys a Horſe of the Obligor of the Value of 
201, before the Day, and then they two account together, 
and 201. is ſet and agreed for the Horſe ; in Ad ion brought 
upon the Bond he cannot plead the General Iſſue; yet he 
may plead So/vit ad diem; and muſt not plead it by Way 
of Account, but it muſt be pleaded according to the Ope- 
ration it has in Law, and that is to be a Payment; and 6 
here. As if Tenant for Life grant his Eſtate to him in Re- 
verſion, it is a Surrender, and muſt be pleaded as ſuch, and 
Deeds muſt not by Way of Grant; fo here to plead this by Way of 


de pleaded ac. Account, when the Operation in Law is Payment, will be 


23 ill. And per ipſum, If there be two Dealers, and without 
-tion in Law. coming to an Account they agree to be clear againſt one 


Sn another, it would not be well, without coming to an Ac- 


count; and the Caſe quoted out of the Mod. was the fiſt 
of this Kind, and by my Conſcnt ſhall be the laſt. And to 
| plead it as an Account is but argumentative of Payment, 
which is direct, and therefore not to be allowed; nor need 
this be ſhewn for Cauſe of the Demurrer. And this is no- 
thing like Debt upon a ſimple Contract, to which it is a 
good Plea, that the Defendant has given his Bond for that 


nen. bu er. Evidence ; for the Bond is no Payment of the original Debt, 


tinguiſhes it. but a Thing of a higher Nature, which extinguiſhes it. Et 
Ante 86, 406. per Cur, Jud pro Quer. e 


Ball 


tht 
W 


* 
* 
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Ball verſus Smith. 
Aſter Auer 


\ EBT upon a Bond, and no ſuch Perſon as the Plain- ney made and 
[) tiff in Being pleaded 5 Reſpond onſter awarded ; for entered on Re- 


| cord, 
after Attorney made and entered on Record, the Defendant plead there 
cannot plead ſuch a Plea. 8 
| | Perſon as the 
Plaintiff, 


Baber verſus Palmer. 


EBT upon a Bond, and the Statute of Compoſition Salk. 175. 

[) of two Thirds in Number and Value pleaded ; and to hg og 
that a Demurrer, and Day given over, ſince which Day the Dicharge 5 
Defendant pleaded, that ſince the laſt Continuance the 3 Bond, no: 
Plaintiff did by bis Deed grant and agree to and with the Decen e 
Defendant, to accept a Bond for the Building of a Houſe im Bond, for it is 
Satisfaction of the firſt Bond; and now it was held not to 9% © Releaie. 
be a good Plea, for it amounts to no more than a Cove- 

nant, and not to a Releaſe. It was alſo held, that by Pleading the 
pleading that Plea, Puig darrein continuance, was a Relin- e mw 
quiſhing of the former Plea, to which the Demurrer was, a is ke 
contrary to Hob. 8 1. which was quoted. And Holt ſaid, that linquiſhinghe 
a Bond may be a Satisfaction of the Condition of another er Fes 
Bond, before it is forfeited ; ſecus after. And here it was Susie be. 
debated, whether, if Part of the Money had been paid, Ps the Condition 
darrein continuance, and an Acquittance given for it, whe- 2 another | 

5 ys g 8885 ond before 
ther it ought to be pleaded in Bar or in Abatement; and porſeit, not af: 
Stzle 112. where it was pleaded in Abatement, was quoted; ter. | 
and Allen 65. bad without Acquittance; and there held, if 

one has Acquittance in Hand, he may plead in Bar or A- 
batement, at Election; to which Holt ſaid, that as he re- If Part of the | 

membered, but that he ſpoke upon an old Memory, that be Faid 
when ſuch Receipt of Part was pleaded in Bar, it was no coninuanceant 

Plea, that is, no Plea to bar the whole Debt or Action, but Acquittance, 

only for ſo much as was received; as ſuppoſe Debt be for e lgt 
401. whereof 20 J. is paid before the Action brought, and of Abatement. | 

that Payment and Acquittance pleaded in Bar, it is good 729% 541- 

for ſo much only, in Bar. And the Law will be the ſame ol i 

where the Payment is after the Action brought; for why Bar for Patt. 

ſhall it not be a Bar for ſo much as well when it is paid 

after the Action brought as before; for its being paid 

after the Action brought does not falſify the Writ mere 

| than its being paid before; for in both Cafes it e- 


qually 


— 
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qually falfifes the Writ; and in both Caſes you may de. 
1 1 a 
mand Judgment ſi actio of the 20 J. which you paid, ane 
for which you have an Acquittance. And the Matter of 
the Plea remains ante & pendente placito, for Acquittayc. 
and Payment is a good Plea in Bar at any Time, by: eit 
ſhall be pleaded quoad fo much only, and fo it would have 
been if the Payment had been of Part before the Action 
brought. But Cr. 342. Mo. 598. Co. Ent. 159. Debt uren 
Lond for 40 /. and pleaded in Abatement, that pending tie 
Action the Plaintiff had attached the Defendant's Money i 
London, and recovered it there; and the Court held in that 
Caſe, that ſuch Reccipt of Part onght to be pleaded in Bar 
pro tanto; but if it were a Diſcharge by the Act of the 
Party, it ought to be only in Abatement, that is when the 
Payment is after the Action brought; and that there is no 
Divertitv between this and a real Action; for if an Aſſiſe be 
brought for twenty Acres, and after an Entry is made into 
one of them, it ſhall abate the Writ; but Holt ſaid, that 
was where the Entry was by one without the Conſent of 
tne other ; but have you ever known it pleaded in Abate- 


ment where both Parties did Conſent ; as when the Entry 


Gaming. 
Ante p. 258. 


we 


Term cannot 


now be al- 
ſigned with- 
out Deed, 
but need not 
be ſaid ſo in 
Pleading, but 
to come in E- 
vidence. 


was by Virtue of a Conveyance made by the Tenant to the 


Demandant. But per Cur it was adjudged for the Plaimeiff 


here upon the firſt Point, and no Reſolution on the other 
Point, gig. whether it ſhould be in Bar or Abatement. 


Þ. 


Per Hilt : If at one Sitting one loſes above 50 J. to one, 


and ſo to another, he muſt pay it, for they are ſeveral Con- 


tracts; fo if one of them plays with falſe Dice, and the o- 
ther with fair ones, he that plays with the fair Dice ſniall re- 
cover his Winnings. 


Birch verſus Bellamy. 


E R Cur: Tenant for Years now cannot aſſign over his 

Term without Writing; but the Aſſignment may be 
pleaded without ſaying it was by Deed. If a Thing might 
have been done at Common Law without Writing, and an 
Act of Parliament comes and ſays it ſhall not be good with- 
out Writing, that ſhall not alter the Manner of Pleading, but 
the Pleading ſhall continue as before; and its being in Writing 
ſhall come inEvidence; but if a Thing be made good originally 
by Act of Parliament, there you muſt plead all the Circum- 
ſtances of the Act; as upon the Statute of 32 H. 8. of els 
„ you 
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ou mult ſet out that the Will was in Writing, and fo All the Cir- | 


cumſtances of 


plead ed. 


Redmond verſus 7 0 eph. 


EBT upon a Judgment; Defendant pleads in Bar that On Debt on 
a Capias ad Satizfaciend was taken out againſt him een, 
at ſuch a Time, by Virtue whereof he was taken in Execu- taken in Ex. 
tion; and that the ſaid Capias was return d on Record, but ecurion good, 
did not aver that the Execution continucd, or that the Debt A Raven: 
was paid; and on Demurrer, Holt : It he was once in Ex- tion continu- 
ecution, it muſt be intended he continues ſo, if he has not paid ed. 
the Money; for if he has efcapd, you ſhould reply that of 
your Side that are Plaintiffs, for this is a Plea in Bar, and 
good to common Intent. And he quoted two Caſes, where 
he had known Eſcape replied to ſuch a Plea; and a taking 
in Execution is a Bar to all other Remedies while it laſts, 
and we cannot intend an Eſcape. And here if he had aver'd 
the Continuance in Execution, if they cannot traverſe it 
of the Plaintiff's Side, what does his Averment of it avail 
them? and if he be not in Execution, but eſcaped, they 
may reply it. And the Writ iſſued out is not of Record 
till it be return'd, tho' the Execution be good before any 
Return. 385 0 


brown verſus Gullock. 


[ N Debt upon a Bond for 400 Godies, Faft-1ndia Money; In Debt on a 
1 the Plaintiff declared for 180 J. and it was objected, that Bend for to- 


reign Money, 


they ought to make their Declaration according to their mult declare 


Lien. Holt: They muſt demand Ergliſh Money, and not o ha 
Foreign Money, and they are to value it according to the he“ 
Value it bears here in England; but if a Man will bring an Ante p. 8:, 


Action for Foreign Money, it muſt be Detinué. 


Pierce verſus Packſlon. 


EB'T upon Bond ; Defendant pleads Payment of Part On Debt on a 
AL puis darrein Contiunauce, which the Plaintiff accept- nnd Bengt 
ed, in Bar. Holt: The Defendant could not have pleaded it in Money pit 


Abatement, but muſt have done it in Bar; and when ever a darrein Con- 


tinuance 


6 F ed good, 


plead it. - Wills mutt be 


* » . * p 
Thing, which in its Nature is a Bar, happens, and is plead- pleaded in Bar, 
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* . 
ed puis darrein Continuance, it admits of no Anſwer; 
and this he faid was not like the Caſe of Foreign Attach. 

zent, tho' that has been held to be Matter of Payment, ang 
therefore a good Plea in Bar; nor like the Caſe of the De. 
mandant's Entry into Part of the Land, puts darrein Cop. 
| tinuance, for that is the Party's own Act only. And he 
quorcd the Cafe of 3 JI. J. 3. b. 5 H. 7. 41. a. 'The firſt Was 
Debt upon Contract, and Receipt of Part puis darrein Cy. 


| Alter on Con- tinmance was pleaded; and there it was held to be no good 


2 5 Plea, becauſe it might be given in Evidence, but if it had 
1 Evi. been upon Debt upon a Specialty, it mult have been pleadey 


dence. in Bar. Vide 17 Ed. 4. — 22 Ed. 4. 


Dominus Rex verſus Fuller. 


Indictment for B convicted upon an Indictment for procuring an 


procuring an 


be preſs'd to 


Sea. 


King verſus Tates. 
Outlawryre- X N Outlawry for High Treaſon was reverſed, upon tho 
vers'd, not ap- Exception, that it did not appear where the firſt Court 
pearing wee was held. 
held. | | 


Fitter verſus Veal. 


Salk. 11. II was a Special Action of Treſpaſs, in which the Plain- 
Reco- I tiff declared of a Battery and Wounding of him at ſuch 

— 1 ac. a Time, for which he brought Treſpaſs, and recovered De- 
fault, Battery, mages for the Beating and Wounding ; but that fince 
Se noAtion that Time, by reaſon of the Wounding, he was fain to 
conſequential be trepann'd, and have a Bone taken out of his Skull, fo 
Damages. that he thereby became maim'd ; and the former Recovery 
being pleaded in Bar, the Queſtion was if this Action did 

now lie. LES | 


Sir B. Shower urged that it did, for that nothing was te- 
covered for the Maim before, for it was not known or in Be- 
ing at the Time of the former Recovery; and the Queſtion 
is, Whether an Action will not lie for a Conſequential D. 
mage that happens to one from the Wrong of another, fub- 
{quently to a Recovery for the original Wrong; and _— 1 

3 | | Are 
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Attorney of the Court, who married his Siſter, to be 
ger 19 preſs'd to Sea, he was fin d 100 Marks, 
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bard it ſhould not; for the Wrong done by the Stranger, and 
the Damages ariſing thereby to me, are the Ground of the 
Action. And if a Man does in Time ſubſequent ſuffer by the 
wrongful Act of a Stranger, he ought to have Remedy for 
it; and we are here Sufferers by this Battery in a yew and 
higher Degree, and this ſince the Recovery; therefore we 


have received no Satisfaction for it, becauſe the Jury could | 


not have it under their Conſideration, being not then dif- 
cover d. If this one Act had been to the Damage of two, 
both of them ſhould recover Reparation with reſpect to 
their ſeveral Damages, tho it be but one intire Act. Firego, 
If one Act of mine will prejudice another twice, or in ſe— 
veral Degrees, there ought to be ſeveral Reparations, more 
eſpecially when one of the Species or Degrees of the Da- 
mage is not known till after a Recovery for the other ; 


and after Recovery for this Treſpaſs, if the Plaintiff had 


died within the Year, the Defendant would be puniſhable 


by Indictment at Suit of the King, or on Appeal at Suit of 
his Wife or Heir. And he ſaid, if 4. enterd into my 
Ground, and breaks down my Wall which keeps out the 


Sea; and I bring Treſpaſs, and recover Damages, and I re- 


build my Wall, but by Reaſon of the Newneſs thereof it 


is broke down by a new Storm, which the old Wall would 
have reſiſted; ſhall I not recover new Damages for that 
MR ES -- 1 8 N 

Cu: This is a new Caſe, and none to be found that we 
know like it; for every Man that recovers Damages, it is 


ſuppoſed he has received according to the Damage that he according to 
the Damage 
received, and 
entire Satiſ- 

Jury would have conſidered that Matter; and then was his faction. 


bas received. If the Plaintiff's Surgeon had come at the 
laſt Trial, and ſhewed that the Plaintiff was not cured, the 


Time to conſider of the Heinoufneſs of the Battery, and to 
give Evidence of it. And in this Caſe the Giſt of the Action 
is the Injury, or firſt Battery; and the Wounding and Maim- 
ing is but Aggravation of that Injury: But in ſome Caſes 


the Damage is the Ground of the Action, as where a Ma- 


ſter brings Action for beating his Servant, whereby he loſes 


his Service. And it ſhall be intended here that the Jury 


gave intire Satisfaction for the Battery. And as to the Caſe 
put of the Sea-Bank, the Plaintiff ſhall recover Damages for 
the Overflowing of his Lands, and to rebuild his Wall; and 
the Danger of the new Wall, if there be any Thing in that 
too, may be conſider'd; but this muſt be all at once. 

And tho' there be nothing of Maim in the firſt Declara- 
tion, yet a Recovery in Treſpaſs and Battery is a good Bar 


in 


Maim, 


When Da- 
mages are re- 
covered, it is 


1 


Recovery in 
Treſpaſs and 
Battery is a 
good Bar in 


N 


r ** 8 —Y Pos 


tranſitory Act 


art no Lands. 
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in Maim. 4 Co. 43. 4. In criminal Matters one may be 
twice puniſhed for the ſame Offence; for if Indictment be fo 
Aſſault and Battery, and the Party is convicted and find 
yet the Plaintiff may have Treftpaſs, and recover Damages 
1 or againſt him; and if after, and within the Year the Part 
aug afer in. des, the other may be hang'd for the Murder. But per 
dicted fr Jlolt, If a Man be dangeroutly ill of a Battery, and is in. 
Murder. dicted for it, the Indictment for the Battery ought not to be 
tried till after the Year. And if 4. wound B. and he thereof 
die within the Year, thro the Unskilfulneſs of Surgeons, yet it i; 


A Man may 


It one recover Felony in 4. And if A. brings an Action for Words actionable 
Damage for in themſelves, and recover Damages, and after, by Reaſon of 


Words, no 4 ne x 1 | . : 
3 the Words, ſhe loſe a Husband, yet no Action will lie after 


lie for that by for the ſpecial Damage: And fo if the Words be actionable 
reaſon of them for ſpecial Damage, which Party has ſufterd by Reaſon of 


ſhe loſt a Huſ- 


„„ and for that Damages are recover'd, and after the 


Party has another ſpecial Damage. Per Holt. And they 
all held that this is not like the Cafe put, where a Tort i; 
done to two by one Act, for there a Recovery by one is 
not for the Tort done to the other; and upon Declaration 
for Aſlault, Battery and Wounding, one may give Maim in 
Evidence, and recover Damages for it; and therefore a Re- 
covery in ſuch an Action is a good Bar to an Action for 
Maim. And this is not like the Caſe of a Nuſance in cre&- 
ing a Pent-houſe, whereby the Rain falls upon my Houſe 
or Garden; or ſtopping my Lights, wherein I ſhall recover 
Battery is a Damages for every new Hurt 772 infinitum ; for 1ft, the Bat- 


Nufancea TTY 18 a tranſitory Act, and the Nuſance is a continued one 


continued one, AS long as it laſts ; therefore Damages cannot be recovered 


for it at once. 2dly, Every new Rain that falls, or every 
Light that is ſtopt, is a new Nuſance; but every new II! 
Conſequence of the Battery is not any new Wrong of the 
Defendant. Er per rotam bu, Jud pro Defend'. 


Dominus Rex verſus Toung. 


Before Out.. LIE was outlaw'd for Murder, and brought a Writ of 


lawry for 
Murder can 


Error; and being brought to the Bar was ask'd what 


| be xeverſed, a he could ſay why Execution ſhould not be awarded agaiuſt 
Sire Facias him; and preſented a Writ of Error upon his Knees, and a- 


mult go to all 


"the Lende, or lign'd for Error, that it did not appear that the County 


Attorney Ge- Courts, at which the Proclamaticns were, were holden tor 


neral muſt on that County. | 


Record confeſs 


Holt: You muſt bring a Sci. Fa. againſt all the Lords Poſtea Mich. [1 

mediate and immediate, or Mr. Attorney mult come into 103 "A Wl 
Court and confeſs on Record that you have no Lands or +. Young. iq 
Tenements ; tho' he ſaid he had known Outlawries revers'd JE 1 
without ſuch Scz. Fa. but that was a dangerous Courſe, for | , j 
the Lords mediate and immediate, who, tho when they arc 1 
ſummon' d by ſuch Sci. Fa. could not plead #7 nullo eſt er- 1 Jo. 421. = 
-;tum, nor bar the Reverſal of the Judgment, yet may | 4 
plcad Releaſes or Fines levied to them by the outlaw'd - 8 1 
Perſon after the Outlawry, in Bar of Reſtitution; but ſince 9 
they cannot maintain the Judgment, ſuch S. Ju. feems ra- wh 
ther of Caution than of Necuility. And after Reverſal of | W's 
the Outlawry in this Caſe, upon the Attorney General's Con- ng 
£ifion of no Lands, the Detendant was committed to New 


gate, to undergo his Trial the next Scifions. | 


Wilbraham verſus Dole J. 


IN Error to reverſe an Outlawry for Error in Law, the 1, Enerte co 
Queſtion was, whether the Plaintiff muſt give Bail to the verſe Oulu, 
Original Action, as he mult do when it is to be reverſed for ;* IO. 
Want of Proclamations, upon the Statute of 31 EJ. c. 3. need not be 
And Gould cited a Caſe out of L1#letor's Reports, where eiten to the 


9 R 33 5 | . original Ac- 
he was held to bail upon an Error in Law, the original ws 


| tion, as it muſt 
Cauſe of Action being ſuch as required ſpecial Bail. But be for Want of 
per Holt, They ought not to be holden to Bail upon any a 
Error in Law, for the Statute of EI. mentions only. Want 

of Proclamations ; and your Caſe our of Littleton's Reports 

is bunglingly Reported. And they all ſaid, if it did appear 

to them that there was a Want of Proclamation in the 
Outlawry, and an Error in Law beſides, tho' the Party af- 

ſign'd the Error in Law only, yet they would reverſe it for. 

the Want of Proclamation, and ſo hold him to Bail; but if 

there were not Want of Proclamation, but mecrly an Er- 

ror in Law, there nced be no Bail; for as the Statute made 

a new Error for the Advantage of the outlaw'd Perſon, fo it 

thought to recompenſe that with another to the Creditor, 

that in that Caſe he ſhould have good Bail to his Action; 

but however they directed the Party outlaw'd to put in Bail 

to anlwer the Condemnation, or render his Body. Note Fig 22 
Per Holt: Special Bail to reverſe an Outlawry muſt be try, l 
imply to anſwer the Condemnation ; but other ſpecial Bail antwer Con- 


> T9 * demnation; o- 
ther ſpecial Bail is to anſwer Condemnation, or render Body to Priſon. 


5 — is 
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* 
e 


is to anſwer Condemnation, or render his Body; and it _ 
agreed, if the Party were taken up upon the Go Utlazar he 
muſt give Bail to reverſe the Outlawry; and they further 
ſaid, the Sheriff was fineable for leaving ſuch Errors in Out. 
lawries. 

luſtices o ep Holt: Where an Act of Parliament ſays Tuſtices gf 

Peace of the Peace of ſuch a Divilion ſhall do ſo and fo, it is only d. 

what Juſtices rectory quad the Diviſion ; and any of the Juſtices of the 


of the Diviſion County may dg it. | 
are appointed | | 


to do by Act of Parliament. 


vill is a Con- Per Holt: A Vill and a Village are the ſame, and a Ham. 
Babulary. [et is a Diviſion of a Vill. 18 Ed. 1. The whole Vill is x 
Conſtabulary, and a Hamlet is commonly a Tithing. 


Prat verſus Rutleis. 


| Whether a {e- Ilſtreſs for Rent, Replevin, and Avowry, and the Plaintif 
cond . in Replevin nonſuited, a Retuuo Hab. awarded, and a 
Soles of Writ of Enquiry of Damages iflued out, and before Execution 
Writof En. a ſecond Deliverance ; and the Doubt was, whether this fe. 
au. cond Deliverance be a Syperſedeas of the Writ of Enquiry? 
And that it was, was urged, that the Writ of Enquiry is 

grounded upon the Returuo habendo, and the ſecond Deli 

verance is a Superſedeas of that, and by Conſequence of 

the Writ of Enquiry; for what ſuperſedes the Judgment 

ought to ſuperſede that which is grounded upon the Judg- 

ment. Vide Br. tit. Second Deliverance. 2 Ixſt. 341. And 

the Plaintiff in Replevin has the Diſtreſs deliver'd to him 

upon the ſecond Deliverance ; and if he has Judgment 

thereon, how ſhall the Avowant make up his Record of the 
Enquiry ? And this Difference was taken between the Plaintiff 

in Replevin's being nonſuited, and Judgment's being againlt 

him upon Nihil dicit; for a Judgment upon a Mil dicit 

is a final Bar, and no ſecond Deliverance will ever lie after; 

but after Nonſuit one may have a ſecond Deliverance, and 

this ſecond Deliverance is given by the Statute of V. 2. C. 2. 

in Lieu of a ſecond Replevin ; for at Common Law, if the 

| Plaintiff in Replevin had been nonſuited, he could have a 

new Replevin zotzes quottes ; but that Statute in Lieu there- 

of gives a ſecond Deliverance, which is a judicial Writ of 

the Court where the Replevin was before brought, and if 


be is nonſuited in that, he is gone. But ſince that Statute of 


__—. ot a —_—__— - 
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17, 2. the Statute 21 H. 8. c. 19. gives Damages to the A- 
vowant upon a Nonſuit of the Plaintiff in Replevin, as well 
as upon any other Judgment in Replevin; and therefore it 
ſhould ſeem, if the ſecond Deliverance be made a Super- 
ſodeas of the Returno habendo and Writ of Enquiry, the 
Statute's giving Damages would be of no Avail. But it was 
anſwer'd to that, that being ſo would by no means render 
the Statute ineffectual as to the Damages; for if Judgment 
be for the Avowant upon the ſecond Deliverance, he ſhall 
have the Damages of the Nonſuit included therein: And all 
the ſaid Learning of Replevin at Common Law, «nd of the 
ſecond Deliverance by the Statute of V. 2. c. 2. was agreed 
to by all. 2 Iaſt. 340, 341. Dy. 41. 5. and likewiſe that 
21 H. 8. c. 19, gives Damages upon a Nonſuit in Replevin, 
Br. Second Deliverance. 2 Plowd. 266. But it was ſtrongly 
urged the Writ of Enquiry was ſuperſeded in this Caſe by the 
ſecond Deliverance, which, as was agreed, ſuperſedes the Re- 
turno habendo; and this Caſe was put as parallel with it. 
By Statute of . 2. c. 5. Damages are given in a Onare im- 
pedit, yet if a Qvare 7mpedit be brought againſt a Patron 
and his Clerk, and they both plead the ſame Plea in Bar; 
and the Patron dies, and the Plea be found for the Incum- 
bent, he ſhall have no Damages, becauſe he can have 
no judgment: So here the Judgment for a Return being ſu— 
perſeded, there can be no Damages. 8 Zi 
Contra were quoted Palm. 403. Latch 72, that the ſc- 
cond Deliverance is no Szperſedeas, for otherwiſe that Sta- 
tute of 21 H. 8. c. 19. would ſignify little, 5 
Holt: The Damages are not given by this Statute of 21 U Damages are 
8. c. 19. for getting the Thing avowed for from the Avow- given tor the 
ant, but for the Vexation in bringing a Replevin without Peng Re. 
Cauſe; and the Nonſuit is ſufficient Evidence that there was plevin with- 
no Cauſe of Replevin, at leaſt it is Evidence of a Vexation ; out Caue. 
and if the Avowant cannot maintain his Avowry, the Plain- 
tiff ſhall recover Damages for the Diſtreſs. If a Man brings 
an Action, and is nonſuited, the Defendant ſhall recover 
Damages for the Nonſuit; but if the Plaintiff bring a new 
Action, and recover, he ſhall recover Damages, but ſhall. 
have nothing for the Coſts of the Nonſuit ; and if ſecond 
| Deliverance be brought before Returno habendo executed, 
it ſhall ſuperſede the Execution, if after it is executed, it 
ſhall notwithſtanding fetch back the Diſtreſs. Qjere quid 
inde venit. ts „ 
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If Order of 


Juſtices be 


quaſh'd, Or- 
der of Seſ- 
ſions falls of 


Courſe. 


Order of 


Juſtices con- 
firm'd on Ap- ; 1 | | 
peal is final concluded from diſcharging themſelves of that poor Perſon, 
to the Apel- 


made by A. 
and B. to fave 
C. harmleſs, 8 ; 
is not a De. the Number of four; and that it was covenanted and agreed 
feazance of a 

Covenant $ : ; | 
- wherein A is Articles ſhould be void; and that thereupon Kz/legrew and 
bo dt F ! | | | q: 21 | | | | 
bound t be N uaſton, and the reſt, did jointly and ſeverally covenant 
Money. 


Term. S. Trin. 13 W. III. 1701. 


Per Cur: If the Order of two Juſtices be quaſh'd her 
above, an Order of Seſſions confirming that Order falls of 
Courſe ; for the Juſtices at the Seſſions have not Power t0 
make an original Order. 


Per Cure If an Order of Juſtices for the Removal of 1 
poor Perſon be confirm'd on Appeal, the Apellants are eye; 


as to all Places; for if another Pariſh, than that from whence 


$2 he is ſent to them by the two Juſtices, be the laſt Place of hi; 
legal Settlement, they may ſend him thither by an Order ct 

two Juſtices, to be made for that Purpoſe; or upon Appeal 

another Place's being the Place of his Jaſt legal Settle. 
ment may be given in Evidence at the Seſſions upon the Ap. 

peal. And Note; One cannot be removed to an extraparochial 
Place. | . 
Lacy verſus Mnaſton. 

Ante p. 221, { Ovenant by the Wife of Thomas Lacy, as Adminiſtra- 
OE. _4 trix to her Husband, againſt the Defendant, upon an 
3 ak; Indenture bearing Date the firſt of May 1676, made between 
Indenture Thomas Killegrew Eſq; and others, of one Part, and the 


Plaintiff's Inteſtate of the other Part; reciting, that ſeveral 
Articles had been made between the ſaid Parties, in all to 


between the ſaid Parties, that from thenceforth all the ſaid 


and agree to and with the Plaintiff's Inteſtate, that if he at 
any Time ſhould be minded to give over, and deſiſt acting 


in the Company of Comedians of his Majeſty's Theatre 
Royal, and would give Notice of ſuch his Intent within fix 


Months before, he ſhould have fix Shillings and three Pence 


for his Share every acting Day, and alſo 100 J. to his Ex 


ecutor or Adminiſtrator, within three Months after his 
Death; and if he died without deſiſting to act, and Notice 


as aforeſaid, that then the Sum of 100 J. ſhould be paid to 


his Executor or Adminiſtrator within three Months after his 


Death: And aver'd that all his Life he continued in the 
Company, and died in it; and for the 100 J. this Action was 
brought, it being not paid within the Time after his Death. 


3 


— —u—— — ——⅜ 


III. 170. 


+ 
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„„ RIES 


* ho Defendant pleads in Bar of the Action, that after the 
Sealing and Delivery of the Devd mentioned in the Decla— 
ation, £12. the tirſt of the 6th of Alay 1676. there was an- 
other Indenture made between the Plaintiff's Inteſtate, and 
the other Parties before- mentioned, of one Part, and the De— 
-.ndant of the other Part, with the fame Recital as in the 
Deed in the Declaration, and the fame Articles and Cove- 
ants. But that which is relied upon is, that it is therein a- 
rreed by Killigr eto, the Plaintiff's Inteſtate, and others jointly 
and ſeverally, to and with the Defendant, that if the De— 
ſendant Ryuaſtou, ſhould give Notice of his Intent to give 
over acting in the ſaid Companies three Months before-hand, 
ne ſhould have an Allowance of 6s. 3d. a Day every Act- 
ing-Day, as above, and 100 J. ſhould be paid to his Executor 


or Adminiſtrator, in caſe he died without any ſuch Notice; 


and that it was further covenanted, that if the Defendant 
Kyjnafton ſhould give any ſuch Notice, he ſhculd be free 
and diſcharged of and from all Debts, Duties, Sums of Mo- 
ney, or any other Security entered into, or Thing by him 
taken up for the Ule of the Company; and that the faid 
Killigrew, Lacy the Plaintiff's Inteſtate, and the reſt, ſhould 


from Time to Time after ſuch Notice fave harmleſs and 
* indemnify the Defendant Kyraftor, his Executors and Ad- 


miniſtrators from all ſuch Debts, Sum and Sums of Money. 
and from all Securities enter'd into for that Purpoſe alone; 


or together with the reſt of the Company, or any of them, 


for any Matter or Thing relating to the Company; and that 
they ſhould not admit any into the ſaid Company to have 
the Benefit thereof, without ſuch Perſon entered into the a- 
boveſaid Agreement; it was further agreed, that the» ſaid 
65. 3 d. as aforeſaid, and the ſaid 100 J. by the true Intent 
and Meaning of the ſaid Agreement, ſhould be in full Satif- 
faction of all the reſpective Parties Intereſt in the Clothes, 
Books, Scenes, Oc. of the ſaid Company, and that the Com- 
pany ſhould have them in Conlideration thereof. 
The Plaintiff's Inteſtate died firſt, but the Defendant inſiſts 
upon it that he gave off Acting ſuch a Time, and thereof 


gave Notice ſix Months before, and is not one of the Com- 
pany, and ſo prays Judgment of this Indenture; and to this 


Plea there is a Demurrer. 1 „ 
And the Queſtion is, whether by the Indenture made by 
the Plaintiff's Inteſtate, together with Killigrecu and the reſt 


of the Company, with the Defendant, to ſave him harmleſs, 


Ec. be a Defeaſance or Diſcharge of the Covenant wherein 
. TA Kynaſton 


Upon Oyer of this Decd ſeveral Articles are ſet out; and 
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— as, 


a Defeaſance. 


 defeatanced is want proper Words of Defeaſance ; and if it be conſtrued a 


— 2 — 
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Kynafton is bound to pay the Plaintiff 100 J. after his ly. 
teſtate's Death. And we are all of Opinion, that it is 10 
a Defeaſance, tho the Defendant gave off Acting, and ther. 
of gave Notice according to the Covenant; but that it is oy}, 
a Covenant, and only to be uſed as ſuch, and that for th. 
three Reaſons. 1 
Tf a Defea- 1/7, It is a Covenant made by the Plaintiff's Inteſtate 
fance be eons Killigrew and the reſt, with the Defendant Kynaſfton, to 
;tis to all. ſavo him harmleſs from all covenants entered into by him 
upon Account of the Company; and this muſt be a Cove. 
nant, and conſtrued as ſuch, becauſe it is in Conjunction with 
others jointly and ſeverally, and can be no more than a Co- 
venant by them all. And tho' ſuch an Indenture may he 
between the other Parties to this Deed and Kynaftor, as here 
is between the Plaintiff's Inteſtate and him; yet that doe; 
not appear to us. Now then, if we ſhould conſtrue this Deed 
as to the Plaintiff's Inteſtate, as a Defeaſance, we would 
make it void as to the others; for if it be a Defeaſance ax 
to one of the Parties, it can be of no Purpoſe as to the o- 
thers ; and then the whole is 7p/o fatto void, upon the Per- 
formance of that which makes the Defeaſance, and need 
have no other Operation; and ſuch Conſtruction would alter 
the Frame of the Agreement, and make the Covenant of 
the others voie. 1 pp 
Where Deed , 241), It is moſt apparent from the Frame of the Deed, 
intendsmutual that this is a bare Covenant, and no more. 'The Intent of 
Remedies, not the Deed was, that the Parties were to truſt one another 
to be conſtrued | | | 
upon the mutual Agreement, and that that Deed ſhould 
have no other Operation than to give them mutual Reme- 
dies; for there is Care taken that there ſhould be a Saving 
harmleſs from all Manner of Incumbrances that Kynaſtor 
was ingaged in ſolely or jointly upon Account of the Com- 
| pany. Now there are other Matters where this Clauſe mult 
operate by Agreement only, and ſo cannot be a Defeaſance; 
and if it were in expreſs Terms ſaid, that the Defendant 
ſhould be ſaved harmleſs from this very Payment, as well 
as from the reſt; yet the Intent was, that he ſhould truſt 
to his Agreement, and rely thereupon, and not to vacate or 
diſcharge an Agreement before, but have his Action of Co- 
venant in caſe of any Charge upon him. . 
A Defeafance zäally, In its Nature it is not a Defeaſance ; the Nature of 
is, that upon a Defeaſance is, that upon Condition performed, or upon 


the Conditions 


„ ſuch and ſuch Terms, the Thing to be defeaſanced is to 
Thing to be Ceaſe, and here are no ſuch Words here, therefore there 


to ceaſe. 


4 Defeaſance, 
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Defeaſance, it muſt be, not becauſe the Words import any 

uch Thing, but from the Nature of the Thing; and then 
conſider what the Conſequence would be to make it a De- 

ſeaſance, it would be to make the Plaintiff without Remc- 

dy. For if ſeveral covenant jointly and ſeverally, a Defea- a Defratine 
ſince to one of them 1s a Defeaſance to all; and it is im— 2 ee 
poſſible to defeat as to one, without defeating as to all. If ite e 
were in theſe Terms, that from the Death of Kynaſtor, or 

his giving Notice to give over, the Covenant ſhould be 

void, as to him only; yet that would diſcharge all the reſt, 

for it would be a Releaſe as to him; and if ſo, every one 

of them might plead it; and where a Lien is joint or ſe— 

veral at Election of the Party, there a Releaſe to one is 

a Releaſe to both, for the other may plead it to Debt a- 

gainſt him upon the Bond, Gc. vide Co. Lit. ——. And if 

a Defeaſance works a Releaſe and Diſcharge, a Defeaſance 

to one is a Defeaſance to all, as a Releaſe to one is a Re- 

leaſe to all; but a Caſe directly in Point is 34 H. 8. Br. E- 

ſtranger al fait 31. The Caſe was, whether a Defeaſance of 

2 Bond could be good to a Stranger to the Bond; as if A. 

be bound to B. in a certain Sum, and B. covenants and 
grants with C. a Stranger to the Bond, that if 4. did ſuch 
a Thing the Obligation ſhould be void, and held that it 
could not be a good Defeaſance; but if 4. and B. be bound 
to C. and C. agrees with 4. that upon doing ſuch a Thing 
the Obligation ſhall be void, that will be a good Defeaſance 
to B. becauſe a Diſcharge to one is ſo to the other. Now, to 
conſtrue this Covenant a Defeaſance would deſtroy the whole 
Agreement. And to make ſuch a Conſtruction as would de- 
ſtroy a Man's Security, and defeat him of his Covenant and 
Agreement that he had made and procured for his Safety, 
would be a very injurious one. 3 
Ohj. A perpetual Covenant amounts to a Releaſe. 

Anſw. A perpetual and abſolute Covenant, for Example, A Covenant 
to an Obligor, that the Obligee would never ſue upon the that the Obli- 
Obligation, is a Releaſe; or if it be with Condition never ber fend 
to ſue, it will be a Defeaſance, tho there be no Words not Releate. 
to ſue in the Obligation, but only in the Condition of it; and 
the Reaſon of this is to avoid Circuity of Action ; becauſe 
| there one ſhould preciſely recover the ſame Damage that ad. r. © 
| he had ſuffered by the other's ſaing the Bond. 4. is bound to 21 H. 7. 2;, 
| BH. and B. covenants never to put the Bond in Suit againſt 24. v. 3 Levg 
A. if after B. will ſue J. on the Bond, he may plead the 126.3. 
Covenant by Way of Releaſe. But if A. and B. be jointly 
and ſeverally bound to C. in a Sum certain, and C. cove- 

| - | nants 


_IFS 


— —— A—ͤ——— 


If J and B. nants with J. not to ſuc him, that ſhall not be a Relcas. 


be jointly and 
ſeverall7 
bound to C. 
and C. cove- 
nants not to 
ſue A. it is not 
a Detealance. 
Vide 1 Inſt. 
146. b. 267. 
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but a Covenant only; becauſe he covenants only not to fh. 
A. but does not covenant not to ſuc B. for the Covenant: 
not a Releaſe in its Nature, but only by Conſtruction 10 
avoid Circuity of Action; for where he covenants not te b.. 
one, he ſtill has a Remedy, and then it ſhall be conte 
as a Covenant, and no more. 48 Af. pl. 44. A Man made , 
Feottment in Fee with Warranty againſt all Perſons, Feoffe 
by his Covenant grants and agrees not to take Advani. 
of this Warranty, and then he is implcaded, and vouches tj, 
Feoftor, he may plead this Covenant in Bar of the War 
ranty ; becauſe the Feoftee has bound himfelf they, 
not to take Advantage of the Warranty; but if the (o. 
venant had been not to bring a Marrautid Charte, © 
not to vouch, then it had been a Covenant only, and th. 
Covenantor hath other Remedy and Uſe left him of hi, 


Warranty; and the Covenant would not be a Releaſe h 


that Caſe, becauſe it docs not exc;ude all his Remedy uy. 
on the Warranty. So then, it two be jointly and ſevcralh 


bound, and the Obligee covenants with one of them nct t 


ſue him, yet he may ſue the other; becauſe he might with. 
out his Covenant ſue one of them without the other; and 
therefore, there being nothing in the Covenant to preclude 


him from that Benefit, he bas it ſtill left in him; and har 


the Plaintiff's Inteſtate, notwithſtanding this Covenant, has 


2 Vent. 217. 


Remedy againſt the other Covenantces; therefore y,, 
cannot uſe it as a Releaſe; for then it would be a Releaſ 
to all the reſt, which would be contrary to the Nature and 
Frame of the Deed. Vide 2 Vent. 217. Gawden and Ya. 
per's Cale, 4. covenants with B. to pay him 300 J. for the 


Uſe of the Wife of A. only for her Life; and Covenant 


brought upon this, and Breach aſſigned, that there was fe 
much of the 300 J. Arrear; Defendant pleads, that there 
was another Indenture between him and the Plaintiff {inc 


the Date or Delivery of the Covenant Deed declared on, ic 


citing the ſaid Covenant and Agreement for the Payment 
of the 300 J. wherein it was covenanted and agreed, that { 
long as 4. and his Wife did cohabit, the Payment of thc 
300l. ſhould ceaſe, and avers, that they did cohabit for the 
Time the ſaid Arrear became due, and pleads this in Bat 
of the firſt Agreement; and there are expreſs Words that 


the Payment ſhould ceaſe during the Cohabitation ; and 
there had been no great Harm to conſtrue: this as a Releal: 


of the Arrearages during the Cohabitation ; but yet it bene 
a Sum in Groſs, and the Covenant temporary and not Poe 


; 
yo * 
* . 
N 
L 


* 2 
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LY 


| 7 they held it no good Bar; but he ſaid, if it had been 

kent for Years, and a Covenant or Agreement by the 
| flor to Leſſee, that it ſhould not be paid, or that it ſnould 

Cale for ſuch a Time, that would amount to a Grant 

bk the Rent for fo long, and it would in that Caſe ceaſe 

ind revive again; but this was a Sum in Gross; and tho' it 
was defeaſible, yet becauſe it was not intirely defeafanced. 
they would not allow a ſubſequent temporary Agreement 

0 be a Relcaſe of it. And fo per totam Cur the Piaintiit 
had Judgment. 


Dom' Rex ver. Fonſon, and Idem verl. Fenwick, 


HE Juſtices of Peace at the Seſſions, without any pre- Sens ms; 


vious Application to the Juſtice of Peace, or Magi- make org. 


| : $5 Der to-.dif- 
{rate of the Corporation, made an Order for diſcharging an raged * 


| Apprentice from his Maſter : | and likewiſe that the Maſter Prentice. 
ould refund fome of the Money that he had received with A 05 
| the Apprentice; and the great Debate was, whether this + is ds 
Order, being made at the Seſſions, without any Application 
to a Juſtice of Peace, (5c. was not void and coram mon Fu— 
dice; for it was ſaid, the Seſſions had no Juriſdiction of the 
Matter, but when it came before them by Way of Appeal. 
And Holt after great Conſideration ſaid, that if it were a new 
Thing, he would be of Opinion, that the Juſtices at Seſſions 
ought not to meddle with it at the firſt Inſtance ; but tince 
there have been fo many Orders made ſo by them, and that 
the Uſage had ſo prevaild, he would not alter it now; and 
as to the reſtoring the Money, he ſaid, the Order was very 
good in that Point, for the Words of the Statute are, That 
_ they ſhall do what in Equity they fhall think proper: And 


7 


the Order affirmed per Cur. 


Dom Rex verius Inhabit' Paroch' de Aicles. 


Boy ſet out an Apprentice to a Maſter in one Pariſh, Apprentice 
who by Writing did affign and turn him over to an- in Law is not 
other Maſter, where he ſerved his Time in the Pariſh of A. f bude bus 
and the Boy being now poor, the Queſtion was, whether he Afignment he 
had gained a legal Settlement in J. and an Order of two ſerves his 


: f a | me in an- 
Juſtices was for removing him to another Town, as not le- ayer Town 
2 


ally ſettled in H. becauſe an Apprentice is not aſſignable in he gains Set- 


Law. And per Cur, It is very true, an Apprentice is not dement there, 


7 B | aſſign- 
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Attorney not ; | CANES. 
to deliver Wri- tings, without the other Party agrecs to pay him his res 


his Intereſt 


— * 
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aſſignable; yet here the Boy ſerved during his Apprentiveg.. 
in the Pariſh of 4. and if one Maſter makes a Ca... 
with another, that the other ſhall have the Service at. 
Apprentice, that is good between themſelves ; and the. 
Words be grant, aſſiau and turn over, which indeed e 
alter the legal Intereſt of the Apprentice; yet it amo, «. 
an Agreement, that he ſhall ſerve the other during 4, 
Time; like the Caſe where one aſſigns over a Bond to * 
other, which in its Nature is not aſſignable over, but it l. 
does aſſign it over, it is a good Agreement, that the Ar 
ſignee ſhall have the Money to his own Uſe; and ſo id 
Caſe of Deering v. Farringdon, where one was to race 
a Proportion of Damage from the Town of Ferihorn;s! 
and it was ſtipulated, that the Town ſhould pay fo mich 
to the Parties that had ſuffered, one wherecf attend 
his Part or Proportion of the Reparation to ante; 
notwithſtanding which he after received the Money t, 
his own Uſe; whereupon the Aſſignee brought Covenant +. 
gainſt him, and the Words of the Deed were only g. 
t & tranſpoſuit ;, and tho the Thing in its Nature w1; 
not aſſignable, yet it was enough to bind Aſſignor to ſt; 
the Aſſignee to enjoy it. So here, in Strictneſs, an Apprey- 
tice is not aſſignable over, yet by Agreement between the 
Maſters, it may be ſo far done, as that Covenant lies {41 
an Interruption of Enjoyment of his Service; then the Ap. 
prentice ſerving upon ſuch an Aſſignment, is a good Seri iry 


= 
[ 


CS C- 


of an Apprentice; and therefore ſufficient to give him a det.“ 


tlement in A. and the Order was quaſhed. 
Writ of Ap- Per Cir: The original Writ of Appeal ought to be u. 
7 . | G ” 
peal ſhculd be tyrn'd No ef incentus, before a Capias awarded. 
return'd Nm | | NEW ve 
znventus befcre Capias goes. 


o ; Court will not compel an Attorney to give Wii- 


tings without ſonable Demands. - 
Payment. „„ 


The Diſpoſi- Per Holt : Of common Right the Diſpoſition of Pew: in 
tion of Pews q Church belongs to the Ordinary, but the Pariſh is bound 


belongs to the . | | | 
Ons to repair them; and it is only Refiancy that makes Rigbt 


If one pur- to a Pew in a Pariſh; for if one purchaſe a Pew there, and 


chaſe a Pew, after leaves it, his Intereſt in the Pew is gone; and if be 


therein ceaſes ſhould return again into the Place, yet he muſt renew |! 


by ceaſing to Intereſt; but if a Perſon ceaſes to be a Houſe-keeper in 
be a Pariſh 


ner. pariſh, but continues ſtill in the Pariſh as a Lodger, and 


— — 3 * 


don. 


be 


—  — 


B 4 — 2 oooe 
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90 f 5 taken Notice of. as a Partthoncs: ich 0 
be he but a N vet his Intereſt which he had in the 
pu 1rchas'd Pew continuice, | 


None Can be admitted to give I vidence of w hat Was 5 . 


done Ac the former * Fial, witno! t thc Proc ecdings tha rat to + 11131 
111 [i De 1 4 

be proved. De lor Wi 
| | dence of what Jon? there 3 5 555 


Note; To maintain Action for the biting of Defendant's Dog, in a for 

Dogs TE 

jt mult be proved tnat he knew his Dos to bo uſed to bite; 17985 ae 
but my Inſtance is ſuficient in that Caſe 5 tho to ſatiofy the 


e 


. ords of the Statute of — Fl. — Concer ning Leaſes of Land as he Do Kur ew 
| 5 oy Ut 'C 
uſually letten, the Lands mult have been letten twicy at Icaſt. 
Anonyimus. 


N Caſe for a m. 3 Proſecution for Felony, brouzht Tn -f fob 
after Aquittal, it Was Ag res eG that the ID: Cl. arat! ON m nut malicious Pro- 
ecut 10 n for 
agree with the Indictment. ſubſtantially ; ; and here the In- i 


I elony, the 


dietment being for ſtœaling 2772772 ſiutinci. luis, Auglic a Cal- Declaration 
lico Quilt, and” the De claration ani [11ttimc iu, it was ad- _ * Af 
judg'd a material Variance; but the Declaration having be- dieliment. 
tides laid generally, that ho charged the Plaintift with Fe- 

lony before a Juſtice of Peace, it was held ſufficient to 
maintain the Aion, ; and likewiſe that it was neceſſary for 
Defendant here to prove a Felony committed, and allo a 
probable Cauſe of Suſvicion. 
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Information 
for pretending 
himſelf to be 
be witched. 


On Reſcous 
return'd it is 
not traverſ- 
able, 


erm. Sanct. Mich, 
Ano 13 W. III. in B. R. 


NE ne n a moſt notorious Rogue, {cio 
himſelf bewitch'd and depriv'd of his Sight, 
pretended to have faſted nine Weeks together, and 
continuing, as he pretended, under this evil inf. 
cence, he was adviſed, in order to diſcover the Perſon fu. p. 
poſed to have bewitch'd him, to boil his own Water in a 
Glaſs Bottle till the Bottle ſhould break, and the firſt that 


ci id 


came into the Houſe after ſhould be the Witch; and that if 


he ſcratched the Body of that Perſon till he fetch'd Blood, 
it would cure him; which being done, and a poor old Wo- 
man coming by Chance into the Houſe, ſhe was ſeized on 


as the Witch, and obliged to ſubmit to be ſcratch'd till 
the Blood came; whereupon the Fellow pretended to find 


preſent Eaſe. The poor Woman hereupon was indicted 


for Witchcraft, and tried and acquitted at Syrrey At 
ſizes before Holt, C. J. a Man of no great Faith in theſe 
 'FThings; and the Fellow perſiſting in his wicked Contrivance, 


pretended ſtil] to be ill, and the poor Woman, notwithſtand: 


ing the Acquital, forced by the Mob to ſuffer herſelf to be 
ſcratch'd by him. And this being diſcover to be all u. 


poſition, an Information was fil'd againſt him. 


verſus Tracy. 


ved for Leave to file an Information againſt him tor 
reſcuing a Perſon from Sheriff in the Temple; but pci 


Cur, you had better get a Reſcous return'd, and bring an 


Action upon the Caſe againſt him; and the Reſcous after 


Return thereof is not traverſable : And tho the uſual Fins 


4 upon 


Term. S. Mich. 13 W. III. 1701. 577 
ae 4 Neſcous return'd be only four Nobles, yet ſure that 7 
mult be underſtood where the Perſon reſcued is retaken, 
the:wiſc the Fine may be higher. 


Sheriff of Cumberland's Caſe. 


\ FR Cur : It is the conſtant Practice for Sheriffs to take Sheri! take: 
E Bail-Bonds, according to 23 U. 6. from Perſons taken up ag veg 
upon Attachment; and no Remedy againſt him upon a Cœpi ment. 


:cturn'd, if he has him not at the Day, but to amerce 
him. by 


Sutton the Marſhal's Caſe. 


E had diſturbd the Steward of the Priſon, upon his Whether the 
coming into the Office, ſuppoſing his Right to have 
determin'd with Eſtate of the former Marſhal who put oficer for 
him in, and had but an Eſtate for Life in the Office; and it Life, not 1e. 
was now moved by Brotherick that he might be ruled to ſuffer c 
him Quiet, alledging that his Eſtate was a Fee, or at leaſt _ 
for his own Life, and not determinable by the Eſtate of 
Grantor; and compared it to the Caſe of Secondary of the 
Court, who is put in by the C. J. yet continues in after 
Death or other Determination of the Office of C. J. 
Flt: The Caſes are not parallel, for by ancient Cuſtom 
of the Court it is, that an Under-Officer's Place of this 
Court does not determine with that of C. J. who puts him 
in. And there is a vaſt Difference between an Office by 
Cuſtom only in the Grant of a Superior Officer, and an Of— 
fice derived out of the Intereſt of anotlier; and the Office of 
Marſhal of King's Bench is an Office of Inheritance, and 
the Under-Offices are derived out of it; and therefore if 
that Office, that is an Inheritance, be granted for Life, all 
the Under-Offices that are inferior to, and derived out of his 
Eſtate, and in the Gift of him that has the Eſtate for Life, 
are determinable upon his Eſtate; and there can be no 
Cuſtom to the contrary, becauſe the Superior Office being 
an Inheritance could not ſtand in need of the Support of a 


Cuſtom. But if Tenant or Life of the Office of Marſhal 1 Tenant for = 


grant ſuch inferior Office for Life, and then ſurrenders, Life of the Of. 
fice of Marſha! 


that Surrender ſhall not alter or deſtroy the Eſtate of the eaten Office 
Grantee, becauſe Grantor ſhall not by his A& defeat his for Life, the 


"8 * Surrender of 
70 Grant "OE fall 


not defeat the Eſtate of the inferior Officer 


I 


Steward of the 
Priſon be an 
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Grant; for that Reaſon, if he forteits his Eſtate, yet th. 

Under-Grantee ſhall continue in for Life of Grantor i 3 
FTenant for Life make a Leaſe for Years, and then ſurrender; 
or forfeits his Eſtate, yet the Leaſe for Years remains goed 
during his Life, if the Years continue ſo long. And tho' the 
late Marſhal's .Place be determin'd by Parliament, yet that 
ſhall not affect the Under- Officer; for it is for the Marſha; 
own Offence that he is turn'd out, which ſhall not prejudice 
his Grantee; as if Lord of a Manor in Fee grant to another 
the Office of Bailiff of his Manor, and that he ſhall have 
certain Fees ariſing from the Exccution of his Office, lo gr 
his Heir ſhall not turn him out. However, let us fee Pi 
cedents of Grants of Office of Steward, how it was anticntly 
granted; and the Matter being moved again, por Cy), the 
Steward is not an Officer Attendant on the Court, and there- 
fore is not intitled to Relief thus upon Motion; and beſides. 
if his Oſſice concerns the fate keeping of Priſoners, he cunuor 


be impoſed upon the Marſhal. Er fic finir. 


Per Cur : If there be Demurrer to Part, and Plea to Iſſhc 
to Part, and Judgment upon the Demurrer before the Iſlue 
tried, the Plaintiff, if he pleaſes, may enter a Now Prof; 
upon the Iſſue, and take a Writ of Enquiry of Damages 
upon the Judgment on Demurrer, but it is not to be taken 
out till after No Prof. enter d on the other; for if they 
will procced upon the Iſſue, the Jury that try it ought to 
enquire of the Damages on the other: And here, becauſe a 
Writ of Enquiry was taken out without entring of A: 
Prof. that Matter was moved in Bar of final Judgment, and 
thereupon it was ſtayd till they moved of the other Side. 


Chancery. Note; In the Caſe of Monger and Kett in Chancery, it 


II d : | 
33 was held by Court, that if there be two Dealers, and one 


ing inſolvent of them is very much indebted to the other; and in order 
Sets an Abate to get an Abatement from him, he makes him believe he is 


ment of a i 


Debt, it will inſolvent by abſconding, ſculking, or ſhutting up Shop, 

be ſet aſide in whereby the other has juſt Cauſe to fear the Loſs of his 

* Debt; and thereby procures a Relcaſe or an Abatement, 
when in Truth the Man was rcally ſolvent, that that Court 
would relieve againſt ſuch Releaſe, &c. And this was a- 
greed to have been often done, and the Caſe of Pony 
and Bonny quoted for an Inſtance ; ſecus if the Party had not 
juſt Cauſe to fear the Loſs of his Debt. 
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It was alſo there held, That if 4. mortgage Land to J. for If one owes 

1col. and J. owes B. allo 100 J. by Contract or Bond, A. ae 33 
: 3 ä i Mortgage, ane 

hall be admitted to redeem the Mortgage, without paying alio by Bond, 
the 100 J. by the Contract or Bond, but is left to his Re- he fholl re. 
medy on [11S Contract or Bond; and hereupon Pooty at Bar ehen 
ſaid, that if I have ſeveral Mortgages upon ſeveral Lands, withou Re 
for 100 J. each from the ſaid Perſon, and one of the Mort- and ie the | 
cages proves a bad Title, and the other good, the Mortgager . — 
ſhall redeem the good one without paying of the Money 
upon the bad one. OT 


If one owes forty Pounds by Bond, for the Payment of Payment fhatl 
twenty at ſuch a Day, and twenty Pounds by Contract to c 
the ſame Perſon, payable at the ſame Day; and at the Day mot penal. 
he pays twenty Pounds, without telling for which it is, 1t 
hall be a Payment in Equity upon the Bond, becauſe that is 
molt penal upon him. = 


Per Hot: If an Overſeer of the Poor contracts with Overſeer of 
Tradeſmen upon Account of the Poor, and upon his own dhe Poor: 
Credit, as ſoon as he receives ſo much of the Poor's Money, 
it becomes his own Debt. 


Per eundem: Five Juſtices of the Peace are too many to Fixe Juſtice: 


join in an Order for ſettling of a Poor; for they may Well er reg 
make a Majority at the Seſſions, and ſo confirm their own Seſfons, a 


Order. | | Appeal. 


Per enidem: A Render of Principal in Diſcharge of his Render of 
Bail is not an Execution till Committitur enter'd ; for till Principal in 
then the Plaintift has his Election, whether he will have 23 3 
him in Execution or not; but if the Reddidit ſe be in Pre- Execution till 
ſence of Plaintiff, and then he is committed, it ſhall oor pa 
adjudged an Execution. And a Delivery to the Tipſtaft ens 
is a Commitment to Marſhal, for the Marſhal is ſuppoſed 

preſent in Court. And Note; In this Action there muſt be 

a Copy of the Judgment and of the Commitment given 
in Evidence. 5 


Note; Per emndem: A Corporation is not indictable, but Corporation i. 


the particular Members of it are, not indiftable, 


In 
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clared againſt 


1 1 


50 Term. S. Mich. 13 W. III. 1); 


Chancery. In Chancery, per Mright; If there be two Truſtecs, ce 


eee e of them ſhall not anſwer for Receipts by the other, 


each other. cach is to anſwer for himſelf; and Truſtee ought not to pay 
_ 35: Coſts. where there is not Default in him. Lands were de. 
1 0 ar. viſed in Truſt for two young Ladies; and if they died within 


2 Vern. 515 Age, and before Marriage, the Remainder over; now the 


Wt 


they brought their Bill for Executioh of the Truſt, but jt 
was diſmiſsd for want of making the Remainder Man 
Party. | 


Trustees ha- If one deviſe to Truſtces, and by expreſs Clauſe therein gives 


ving Power to ente tn an- a 
Soren \ them Power to appoint Agents to manage the Land, and 


ents; not an- they appoint one then ſolvent and good, tho' after he prove 

werable for inſolvent, they ſhall not anſwer for him; ſecrs if he were 

2988 not ſolvent at the Time at which he was nominated, But if 
there were no ſuch Direction or Power in the Will, the 
Truſtees are bound to anſwer for their Agents at all Events: 
So in Caſe of Money to be laid out at Intereſt. 


Appeal le Per Cur": Juſtices of Peace are not abſolute Judges of 


from juſtices «, | | 5 . 
8 IF ang in Accounts of Overſcers of Poor, but an Appeal lies from 


relpetof them to the Seſſions, in Caſe of Overcharge or other Wrong; 
honor Ae but Juſtices may audit the Account of the Overſcer before 
tne Year be out, if not in caſe he be turn'd out before that 
Tm os 


oh ary er If upon Notice of Trial Defendant draws Breviats, re- 
ria COun- 


termanded, 3 

mw Notice is countermanded, upon Affidavit thereof, and Mo- 
Coſts. tion, he ſhall have ſuch Coſts as Maſter ſhall tax. 

2 * Judgment be irregularly obtained, a Releaſe of Errors 


ſets it right to all Purpoſes. 


It one for. Per Holt: One arreſted by Proceſs of this Court, for want 


Want of Bail 


i; turn d over Of Bail, gocs to Cuſtody of Marſhal, and after by ab. 


to the Marſhal (rp. gets himſelf turn'd over to the Fleet ; ſure the Plain- 
gets hunlelf tiff ſhall not thereby loſe the Benefit of declaring againſt 


turn'd over to 


the Flet, he him in Cuſtody of Marſhal, But if he removes himſelf in 


may be de- that caſe out of Cuſtody of Sheriff into the Fleet, ſo that 


e Cafes, he never was in Cuſtody of Marſhal; guære, for there may 


youngeſt, being ſixteen Years old, and the other eijghtecy, 


tains Counſel, and makes ready his Witneſles, before that 


er Hel, be a Difference, tho' even there it will be dangerous to ſuf. 
fer ſuch Removal to Prejudice of the fiſt Plaintiftf# Action. 


4 98 8 Note 


Gn 


r 


7 

Note; Before the Jate Act of Parliament, one in Priſon of 
Eat could not be declared againſt, without bringing him 
y Jab. Corp. into Court; but the Courſe here was to leave 
Declaration with the "Turnkey. 


Indictment for uſing a Trade for three Months, from Cenvidion of 
ſuch a Day to ſuch a Day, not having ſerved feven Years, > Hg ogg 
Ge. Not guilty pleaded; and the Defendant found guilty for Monden l. 
one Month, and acquitted of the reſt; and it was moved 5:5 oy 
in Arreſt of Judgment, that it was uncertain for which of three Month- 
the three Months he was found guilty ; and therefore the may be plead. 
Defendant could not plead this Conviction in Bar of another 
Indictment for the fame Offence : But per Cur”, he may plead was guilty in 
a Conviction for one Month, ahſque hoc, that he was guilty wy _ 
in any other Month. Et Jud. pro Rege. 1 0 


In Chancery, if a Bill be diſmifs'd with Coſts, it is a good Chancery. 
Plea in Bar to another Bill for the ſame Cauſe, without “ 
Oath that the Matters are the ſame, only Counſel's Hand good Pla in 
being to it; and one may add a new Defendant without 5 3 


paying Coſts, fo ſuch Addition does not make the other fame Mater. 
Defendants to change their Anſwer. . if Counters 


Hand be to it. 


Sir Richard Leving verſus Lady Calury. 


[ N Error, Want of Original aſſign'd for Error, the Origi- Writ of Error 
1 nal having been loſt upon the Death of the Plaintiff cannot be dif- 


continued 


below's Attorney; upon Affidavit of this Fact the Lord wichout Leave 
Keeper granted them a new Original, and that ſhould be ede Court; 


and if no Er- 
ror aſſign'd, 


certified, and a Certiorari being brought, and the Original 


being certified, now the Defendant in Error would bring on Judgment will 


the Matter in order to have his Judgment affirm'd, and Coſts, be aft. 
And now it was moved that this would be very hard upon 
the Plaintiff, who at the 'Time of the Writ of Error brought 
had good Cauſe, tho' that were now cured by a new Origi- 
nal; and for this the Caſe of Naydon and J/interbothom, 
about three Years before, was cited. But per Cur", The 
Plaintiff cannot diſcontinue his Writ of Error without Leave 
of the Court; for if you do not aſſign Error we will affirm 
the Judgment, and the Court would make no Rule. | 


7D: e Deni 


Term. S. Mich. 13 W. III. 1701. 561 
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en Terms. HAVE pleaded inftanter, ſo it was if he came in upon a ab. 


Ante p. 544, * Caſe being moved again; per Holt, to try the De- 


* * „ —— — 42 — — 
— . . 7 ran r= > 
— r A e dd] : 


— _ F Teſte and Return of it: And tho' the Record of the Out- 
B. R. it may | | 


proper, 
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B. R. to be 


562 Term. 8. Mich. 13 W. III. 1701. 


ee ee 


Dominus Rex verſus Fitzgerald. 


Whether a E was bound by Recognizance to appear here the ful 
dap roar Day of Term, and was called on, but did not ap. 
zance to appear PCAar ; but came after and entred his Appearance with Mr. 
the OP Harcourt, his Clerk in Court, and would imparle till nest 
on encrin? Term; which the Attorney General did oppoſe, for that he 
Appearance ought only in this Term to imparle to craſtin animar, Ay 
aſter, may im her when one came in upon 12 
Carts 6ll the heretofore when one ca pon a Recognizance, he ny 
Corp. reddidit ſe, or Exigent; but this was thought hard, and 
is remedicd ſince the Revolution. 


Dominus Rex verſus Toung. 


8 fendant in this Court, there muſt be a Per. Fa. re. 


dietment turnable at the common Day, and fifteen Days between the 


either be tried JAWTY and all the other Proceedings againſt him be in this 


there, or ſent Court, yet by. the Statute of 6 IH. 8. c. 6. we may ſend. 


bach, 25 them down to the Old-Baily; but we could not ſend them 
MY Record of an Indictment before that Statute ; and ſuch 
Caſes have been ſometimes tried at Ni. prins. And hc 

quoted the Caſe of one Turner in my Lord Hale's Time, 
who was brought hither from the O/d-Baily to reverſe his 
Outlawry; and the Court were clear for ſending him back, if 
the Proſecutor had not deſired he ſhould be tried here. And 
in all Caſes whatſoever, where the Indictment happens to 
come hither, tho' it be not by Cærtiorari, we may in our Di- 
cretion fend it back: And ſo it was ruled here, 


Nailors Caſe. | 


Ne exeat Rg. LIE was a Priſoner in the Coumter for Want of Bail, 
gum ae, 1 IJ and a Ne exeat Regnum directed out of Chancery to 
on i1;{Cuſtody e 98 2 

thereon may the Sheriff of Londom, to hold him to Security not to leave 


de brought to the Kingdom without Licence; and a Hab. Corp. being 
u moved for, in order to charge him with an Action in this. 


charged wit 


an Action. Court, Brotherick objected, that he could not be turn'd 
over to the Marſhal, for then the Sheriff of London could 


not. 


Term. S. Mich. 13 W. III. 17or. 


- 
ry 


983 
— — — 
not obe y the Mandate of the Ne exeat Regnum, viz. to de- i 
tain in Cuſtody till he found Suretics, Cc. and he ſaid the ith 
guggeſtion of that Writ is, that the Party has ſome ill De- | 
hen againſt the Government, and is not traverfable ; and to 
-ovent his executing ſuch Deſign is the End of the Writ; 
and ſome of them mention a Sum certain that he is to find 
Security in; others leave that Matter to the Sheriff, who, 
upon Default of ſuch Surcties, is to carry him to the com 
mon Gaol of the County, there to be ſafely kept till he 
voluntarily give ſuch Security; and this is to be certified by 
the Sheriff into Chancery: And there is no way to diſcharge. 
this, but by a Paſlport under the Great or Privy Seal, or 
Privy Signet. 5 : 35 
Holt Suppoſe he had been in the Sheriff's Cuſtody, by 
a Writ of this Court, at the Time of the Ne exeat Reg 
num coming to him, as you would have it, he cannot be 
removed out of his Cuſtody; ſo that the Writ would be a 
kind of a Sanctuary to him. It is true, if the Sheriff take the 
Security, he ought to certify it into Charcery; and it is 
true it is out of the Sheriff's Power, by the Removal, to 
detain him, or take Security; but we may keep him in our 
Cuſtody till he find Security, and ſo there will be no Mil- 
chief; but if we take it we may keep it here. And here 
the Writ has no Sum certain, and this Writ is not an Action 
as a Homine replegiando; and all the Sheriffs in Eglaud arc 
Officers to this Court; and it is very extraordinary, when 
one is in Prifon for Want of Bail, to charge him with a RE 
excat Regnum, and it looks like a Trick to prevent a lab. 
Corp. But the Hab. Corp. was granted. 


— 
—_ 


Vines verſus Doderid ge. 


: two Shillin 
for Tithes, upon Suggeſtion, that there was a Modus to jn the Pound 


pay two Shillings in the Pound of yearly Rent for all Tithes. for Tithe, 
Holt: A Modis muſt be of ſomething certain, that may be Whether good: 
demanded in the Spiritual Court ; and here, ſuppoſe the 
Land be let out for a Fine and five Shillings Rent, what 
becomes of the Modus, or of the Parſon ; and a Cuſtom 
Cannot be laid in a Rent, which is alterable at Pleaſure of 
Parties; and beſides this Cuſtom would amount to a Plain 
Non decimando. Vide the great Caſe in Ro. Ab. 378. to 
Pay two Shillings for all Tithes. Hob. 192. And he ſaid; 


it 


* 
nm 
— 


* | +1” 7 pag K = b a — 
564 Term. S. Mich. 13 W. III. I70l. 
—— RO | h = 5 
if the Caſe of Perkin and Perkin came in Queſtion again 


he would defire to hear it argued, for he was not lait 
with the Judgment of it. | 


Habeas Can A Priſoner was brought up by Hab. Corp. returnable 
returnable at 
a Day certain. 


at 1 


Day certain, and the Gaoler did not bring him into Court 
but carried him back, and brought him in the next Dy. 
this being a Writ returnable at a Day certain, you cannc; 
bring him in at another Day by Virtue of it. Seczs, if the 
Writ were returnable zzuiediate; and Gaoler ruled to be 
at Charge of new Writ, 


Turner verſus Burnaby. 


Attornies of WO Attornics at the Tavern agreed each to name 


each Side GW 4 ner ir ” oF \ 
. 3p twenty-four: to the Sheriff, out of which he ſhould 


name twenty. return twenty-tour to try an Iflue, And per Cur, If Shui 
tour Perſons, wil return a Jury at the Denomination of any Perſon, it. s 
out of which a Miſdemeanor in 51 Ant ie \v be Mai ince in hi 
Sheriff may © Mifdemeanor in him, and it may be Maintenance in him 
return twenty- at whoſe Requeſt it is done; but here it being by Conſent 
tour to try the of Attornics of either Side, Conſenſus tollit Errorem. 


Iſſue. 


At Niſt prins coram Holt. 


if Serrant F a Servant uſually employ'd to pawn Goods for lis 


uſually em- | 1 | | | 
ploved to bor. 1 Maſter, or to borrow Money for him, borrow of me, or 


row Money, pawn his Maſter's Goods with me for Money; I ſhall-main- 


or pwn tain Debt againſt the Maſter thereupon. 2aly, If my $:r- 
Goods for the | | 8 
Matter, does Vant has a Note for Money due to me, or other Goods, 
it, Debt will which in their Nature are not properly in the Cuſtody ot. a 
ir ag ue Servant, that is Evidence primd facie that he has an Au— 
thority from me to apply them to ſuch Uſe as he does after 
put them; but the contrary may be given in Evidence, a. 
that he came by the Note by undue Means, or had it to 
another particular Purpoſe. 3dly, If a Man has a Bill o 
A Man by Pa- Exchange, he may authorize another to indorſe his Name 
2 upon it by Parol; and when that is done, it is the ſame 2s 
riſe another to „ ES I 
indorſe his if he had done it himſelf. 4zhlp, If I pawn Goods to 4 
NameonaBill for ſuch a Sum, A. may have Debt for the Moncy, not 


l Ext" withſtanding his having a Pawn. Per Holt, omnia. 


Evidence. 


One nor to be | Tbidem this Caſe happen'd: A. being indebted to J. 
wort ere gives him a Note in a feign'd Name for the Debt: Al 


intereſtedq. — 4 


e PAROT 


F Term. S. Mich: 13 W. III. 17or. 
he Wife of B. runs away with another Man, and takes the 
Wte with her; 4. pays the Money to . the Perſon with 
whom the Wife ran away ſues A. for the Noney in the 
ſeien'd Name. And at the Trial F. offer d to make Oath 
of all this, but was rejected per Holt, for it was to prove a 
Right in himſelf to the Money received from 4. for which 
\therwiſe he was accountable to 4. 


Holden verſus Sutton. 


Whether 


EBIT by an Executor ſor an Eſcape of one in Execu- heb by Ex- 
tion on a Judgment of Teſtator, and declared in the ecutor tor an 
Tit and Detinct ; and after Verdict this moved in Arreſt che of one 
/ | T 55 ; E in Execution 
of Judgment. And it being doubted whether it was helped of a judgment 
by the general Words (of Matters of like Nature) in the ofthe Heer 
tatute of 16 (F 17 Car. 2. to maintain it at another Day, many oi 2 
were quoted 1 Sid. 379, 341. 2 Keb. 407. that is, that it be helped by 
was helped after Verdict; but Holt ſaid, that Debet always Verdict. = 
is where the Action is in the Party's own Right. Et adj. 5 
Oe 1 Lev. 130. 
Per Hit. Upon a Reference to the Maſter, if upon Ser- Reference toa 
vice of a Rule to attend him, one of the Parties will not Matter. 
attend, the Courſe is to move Court that Maſter may ex- 
amine ex parte, and ſo make a Report. 


To have Security of Peace of one, you muſt make Af. Surety of the 
fidavit of the Cauſe of Fear, and exhibit it in Articles; and Fee. 
then make Affidavit that you demand this not of any ill 
Will or Malice, but out of Fear of ſome bodily Hurt, 


Bond may be ſeal2d with a Wafer. Copy of Bill in Chan. Ante p. 555. 
cery taken from File with Six Clerk's Evidence. One can- 
not give Evidence of any Thing done at a former Trial 
without producing the Record of the former 'Vrial. 


Per Holt, at Niſi prins: A. orders B. to receive Money 
from C. for him, B. orders C. to pay the Money to D. to 
whom B. owes Money; & accordingly does piy it; A. ſhall 
maintain an Action againſt B. as for ſo much Money re- 
ceived to his Uſe : So if in that Caſe B. had drawn a Bill 
upon C. for the Money, or generally for ſo much Money, 
it C. has no Effects of B. in his Hands; his anſwering ſuch 
Bill is a Payment of As Debt to B. for which A. may 
maintain his Action againſt him. 5 


1 Per 
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Diſtribution Per enndem :; There never is a Diſtribution ordered b tl 
in Spiritual Eccleſiaſtical Court but where the Party dies Inteſi 4 8 
Court and g a ate, or 
Chancery. the Will directs it; but Chancery does ſometimes inforc, , 
Diſtribution where the Will does not direct it. 
Wiſes Con Debt by Husband; and it appearing to have become due 0 
Dag his Wife as a ſeparate Dealer, a Diſcourſe of the Wife 
Baron. concerning it was given in Evidence for Defendant, jy, 
ente Holt: | 


Elizabeth Claxton's Caſe. 


Good Beha- HE was committed to New Priſon by Juſtice Perry, the, 
viour. 0 to remain till ſhe found Security for her Good Bchaviour 
8 for being taken in a diſorderly Houſe; and being brought " 
oblige lewd by [Jabcas Corpus, and then her Counſel moved for her Di; 
Perſon to find charge. /, Becauſe that being taken in a diſorderly Hou: 
Good Beha. was no Reaſon to require Sureties of the Good Bchaviour : 
viour. for that any honeſt Perſon might accidentally be there, and 
know nothing of its being ſuch a Place; quod fait conceſſ1in, 

2aly, That in caſe it were Cauſe, yet the Commitment i; 

to an illegal Gaol, viz. New Priſon. 3dly, That in caſc « 
Woman's being taken in a diſorderly Houſe be Reaſon to 

take her for a lewd Woman, and ſo within the Juriſdiction 


of a Juſtice of Peace by the 49 El. yet the Way was to fend. 


her to the Houſe of Correction, but not to require Surctics 
of the Good Behaviour of her. 5 Z 
Fxtravagant Holt It is not true to ſay, that every one that has not 


Perſons, who a viſible Way of living ſhall be liable to find Sureties of the 


8 Good Behaviour. Indeed if one lives extravagantly and hich, 


lihood, to find Who has no viſible Way of getting, it may be reaſonable to 
vureriesof inquire how he lives; 
viour. quiet Manner, it is hard to hold him to it. But lewd and 
e diforderly Perſons may be held to the Good Behaviour, r 
committed to Gao], or they may be ſent to the Houſe cf 
Correction. But what is it makes a lewd Perſon ? It is not 
are lewd Per- being catched in an Houſe of Bawdry, or a diſorderly Houle, 


Juſtice is 


ſons. at a ſeaſonable Time. And tho' a Juſtice of Peace may be 4 


But if aſſigns Judge of who is a lewd and a diſorderly Perſon, and therefore 


a Reaſon for: | - TORY * | 24 5 | 
33 if the Commitment had ſaid, that it had appeared to him 


which is not that this Perſon was ſuch, we would have taken his Word 


N for it; yet when he aſſigns the Reaſon of his Judgment, and 
2 hat Reaſon will not maintain it, we are not to te, 


2 


but if a Man lives in a reaſonable 


"Term, S. Mich: 13 W. III 1901. 56) 


aud his Judgment; and as Perſons of ill Behaviour are to 
de puniſhed, fo great Care is to be taken of the Innocent. 
and being.remanded, and brought up again at another Day, 
| &yeral Afidavits were read of her Lewdnefſs; whereupon 
the Court quaſhed the Juſtice's Commitment, and ordered a 
Rule to be drawn for her Commitment to Marſhal thus : 
Becauſe it appears to us, that fhe is a lewd [Woman and a 
Frequenter Of Baway-honſes ; ideo e 15 committed till ſhe 
find Sureties of Good Behaviour. And Holt quoted 13 Fl. 7. 
110, That Conſtable may commit lewd Women till they find Covftable may 
Sureties, and Neighbours are bound to allilt, 8 


Women. 


In Action for Words a Rule was, for the Sheriff to re— Ne new Trial 
8 3 | 1 . N 6 : 1a e Wliere 

turn a ſpecial Jury, who; notwithſtanding the Rule had Igue was 1780 
been ſerved upon him, returnd only a common Jury ; after by a common 


Trial this was moved by Defendant for a new Trial, which e, When it | 


{ſhould have 


was denied, becauſe he had made a Defence; for ſince, if been by a the. 
the Verdict had gone for him, he would have had the Ad- 1 it 
vantage of it, it is fit he ſhould ſubmit to it, that it is gone else n= 


5 made. 
againſt him; ſeczs if he had not made a Defence. Vide poſtea in 
7 5 | | this Term, 
Watſon w. 
Sutton. 


Dundee verſus Petty. 


A Capias being returned againſt the Principal, he brings After Cas 


Error immediately, and the Plaintiff brings Debt upon Tree #- 

| a 7 | 5 ; 8 c 4 gainſt the 
the Recognizance againſt the Bail, and delivered a Declara- Principal, te 

tion as of the precedent Term. And Zormtague moved for Plaint# may 


an Imparlance; he urged, that if the Plaintiff had gone by Way Fase 


gainſt the Bail, 


of Sci” fac' the Bail might render the Principal at any Time dhe there be- 
before the ſecond Sci” fa' returned. Vide Raym. 14. God- a Wit of Fr. 
lington v. Lee. And there is no Reaſon but the Bail ſhould © 

have the like 'Time in this Caſe; and this he cannot do 

without the Favour and Aſſiſtance of the Court, for the 
Recognizance being forfeited by the Nox eft inventus re- 

turn'd upon the Capias, a ſubſequent Render of the Princi- 

pal cannot be pleaded in Bar of the Action. And the Court 

after made a Rule, there ſhould be in this Caſe eight Days 

in full Term for the Bail to render the Principal. And per 

Cur, after Capias returned againſt the Principal, tho' Writ 

of Error be brought, yet Plaintiff may procced againſt the 

Bail; for the Writ of Error does not ſuperſede the Recog- 

nizance. 
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Hayward verſus Kinſey. 


Whether an 5 of a judgment in the C. P. in Caſe laid in 7. 

Originalen IL don, wherein the Plaintiff below declared, that the D. 
e fendant's Teſtator the 5th of March 4 Fac. 2. was ind a 
g ſued out in 10 In 0 YC 4 Jac 45 indebted 
Dorſtbire a- to the Plaintiff's Inteſtate in 407. Money lent, &c. and allo in 

rod e card the like Sum of 401. on Account, and promiſed Payment, Ge. 

thereon u-. Defendant pleads Now 4 ſumpſit infra ſex annos. Replica. 
roi eg cation, that the Plaintifis Intcitate the Sth of May 4 Jas. 
prevent Sta- Jh did fue out a Hare clauſum fregit againſt the Dy. 
tute of Limi- fendant's Teſtator in the C. B. directed to the Sheriff of 7)g;- 

GOT. ſeiſhire, with Intent, upon the Defendant's Appearance there- 
unto, to declare againſt him ex cauſa pred now in the De- 

cla ation ſet forth, but that he did not appear, but died 

the 12th of April 1693. that the Defendant was his Exceu- 

tor; that the Plaintiff's Inteſtate recenter poſlea, viz. ſuch a 

Day, ſued out another Oare clanſnm fregit againſt the De- 

fendant directed to the ſaid Sheriff of Dorſerfhire, returnable. 

ſuch a Day, with Intent, upon the Defendant's Appearance 
thereunto, to declare againſt him ex caſa pred”, but the 
Defendant did not appear; that after at ſuch a "Time, the 
Plaintiff's Inteſtate died, and Adminiſtration was committed 

to the Plaintiff, who recenrer poſtea, Viz. th of A pril 1697. 

about fifteen Months after the Adminiſtration committed, 

ſued out the Writ on which he now declared. Upon De— 

murrer to the Replication, Judgment was for the Plaintiff 

in the Common Pleas, of which this Error is now brought. 

Now it was argued for the Plaintiff in Error by Cheſhire, 

that this Original ſued out in Dorſetſhire did not ſerve this 

Maxim. Action being laid in London; for it is a Maxim, that . 
5 libet narratio ſuper Breoi locari de bet in Com in quo Pfece 
Tho! perſonal exz7rzauit. And tho' the Plaintiff in a pertonal Action has 


Acti 1 « , 1 : ; 78 
4 607 Election to lay his Action in what County he will ; yet 


where, yet if that muſt be at the Commencing of his Action; for if it ap- 


the Caule of year to the Court, that the Cauſe of Action did ariſe in an- 
Action appear 


to ariſe in an- Other County, they will change the Pere to that County; 


other County, as if Aflault and Battery be in London, the Party may lay 


the VY'enue will 4 2 | , 1 : K 07 = IA to 
de changed. I in what County he pleaſes; but if he ſue an Original 


Sherift of Middleſex, and declare in London, it will be bad. 
Cro. Fac. 479, 674. In an Inde“, Original was directed to 
the Sheriff of Devor, and the Action laid in Exeter, and 
for that, ill. Co. Car. 272, That an Original in one County 
cannot warrant an Action in another County; and therefore 
2 5 it 


Term. S. Mich. 13 W. III. 1701. 


— TY ; 2 | 5 
it ſhall be intended without Original, which is help'd by the 
statute. 1 00. 281. And Moſſe and Bruerton's Caſe, Paſch. 
11 . z. Aſumpſit laid in Norfolk, Non ofjumpfit infra ſex 
;nnos pleaded ; and an Original taken out in S replied; 
and a Judgment for the Plaintiff in C. B. reverſed for this 
Frror. And it will not ſulhce to ſay this is the Courſe of the 
Court of C. B. and the Courſe of a Court of JJeſtminſter 
yall is the Law of it, of which the other Courts will take 


Notice; for there is a Diverſity when ſuch Courſe is directly Where Cows: 
againſt Law, for then it cannot prevail; vide Pettifer's Ca 85 of the Court 


; Co. And when ſuch Courſe is not againſt Law, as by the 


is againſt Law 
it cannot pre- 


Courſe of that Court there goes but one Sci” fa", tho' there vail. 


be two here; but becauſe the Law does not require two, it 
is well; and ſure to plead a Clanſum fregit in one County, 
which is a local Action, to preſerve a tranſitory Action in 
another County, is a very illegal Courſe, 8 
Serjeant Hooper, for the Defendant in Error, divided it 
into three Points. , Whether this Courſe of declaring in 
any Action or County, upon the Defendant's being brought 
in upon a general Clanſum fregit, be erroneous. 2dly, Whe- 
ther, as this Caſe is, the Writ lies for Defendant by Journeys 
Accounts. 3dly, 'Tho it ſhould not be good by Journeys Ac- 
counts, whether, as it is, it ſuffice not to preſerve the Debt, 
notwithſtanding the Statute. 1 . 
1ſt, And he argued, that ſince there is ſuch a Courſe in 
the C. B. for a Plaintiff to bring a Defendant in upon a 
Clanſum fregit, and then to declare againſt him in what 
County, or in what Action he pleaſed; and alledged on Re- 
cord that there is ſuch a Uſage, and that confeſſed by Demur- 
rer; now this Court muſt take Notice of it as the Law of 
the Court; ide 1 Fo. 417. Cro. Car. 526, 527. contrary to 


Pertifer's Caſe, 5 Co. And the Courſe of the Court is to be Courſe of the 
allowed for Law; he quoted 1 Yo. 435. March 59. 2 Co. Court is Law, 


Lane's Caſe; 4 Co. Slade's Caſe, great Regard to Multi- 
tude of Precedents; 2 Co. Viſcott's Caſe. A Common Re- 
covery of Lands in Males is ſuffered upon a Onod ei defor- 
cat, with a Proteſtando to proſecute in the Nature of a 
Writ of Entry in the Poſt; and tho' a Orcd ei deforceat 
be properly when a particular Tenant loſeth by Default, 
and is grounded upon a Port, and the other Writ upon a 
Right ; yet will they not reverſe ſuch Judgment for Error. 
1 70. 381. Cro. Car. 444. Upon an Audita querela ſued out 
in Chancery, the Party tinds Bail, who bind themſelves in 
a Recognizance, that the Plaintiff ſhall appear G ſftabit juri 
iu ca parte. And in a Sc fa brought thereupon, the Breach 

8 TT and 
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aſſigned was, that the Party did not pay the Condemnatic 


within the ſix Years he ſued out an Original againſt the De— 
fendant to the Sheriff of H. and that thereupon the Defen- 


; jon 
or go to Gaol; and tho' that be not mentioned in the Re. 


cognizance, yet becauſe the Courſe of Chancery is to take 
them in that Manner, the Court will take Notice of it. , 
Cr. 67, 68. And the Caſe of Bruerton cited of the other Side 
differs from this; for 1/7, both the Writ and Declaratigg 
were in Caſe; ſo that it was plain the Writ appeared to have 
been deſigned for the Original in that Action, and therefore 
variant and void; but here this Writ ſhewn is a Ca 
fregit, and the Count is in Caſe. 2dly, This Uſage of the 
C. B. was not there averred, as tis here, and ſo confeſſed by 
the Demurrer; and he relied upon 1 Fo. 312, 313. 1000. 
294. The Statute of Limitation was pleaded to a Debt 
upon an Aſſumpfit, the Plaintiff replied, that at ſuch a Time 


dant was outlawed; and that after ſuch a Time the Out— 
lawry was reverſed ; and that within a Year after he {ued 
the Writ, on which the now Action is founded againſt the 
Defendant, into SyFolk, and avers them to be for the ſime 
Cauſe; and a Demurrer ; and tho' the Court held there had 


been a Variance between the firſt and ſecond Action, yet be- 


cauſe they were averred to be for the ſame Cauſe, and 
that confeſſed by the Demurrer, | Plaintiff had Judgment, 


Tide 1 Sid. 328. That this is a Courſe which has now ob- 
tain'd in the Common Pleas. Vide 2 Vent. 193, 259. But 


i Whether the 


Writ be well 


Accounts. 


Note; There is no Judgment in either Caſe. 
2dly, Whether the Writ be well by Journeys Accounts; 
and he agrecd the Opinion in 6 Co. 10. was againſt him; for 


there it is ſaid to lie in no Caſe but between the ſame 


Parties, and neither for or againſt Executor or Adminiſtra- 


tor; but he ſaid this was no Reſolution, for it was no Point 
in Queſtion in the Caſe; and tho' Coke quotes many Autho- 
rities for it, yet none of them does warrant it; but the 


Reaſon of the Law, as well as Authorities ſeem againſt 


him. 10 Fd. 3. 490. is there quoted in Point, and there is 
no ſuch Folio in any Book, new or old, of that King, and 
all the other Caſes concern only the affirmative Part of the 


Propoſition, that where there are more Plaintiffs or Deten- 
dants than one, and one of them dies, it lies; and F. N. B. 


Journeys Ac- 
counts will le 
where abates 


32. is againſt him. 1 Ed. 3. 17. 8 H. 5. 6. In a Onare impe- 
dit the Defendant died, and a new Writ purchaſed per Jout- 


by Aclof God; neys Accounts, and the Diverſity there taken, where it is a- 


aliter Where 


by Act of the 
Party. 


bated by the Act of God, and where by the Act of the 
Party; where it is by the Act of God, it will lie; . 
5 | | Whele 
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. ; 
where it is by the Act of the Party; and ſure theſe are ra- 
ther againſt my Lord Coke than for him ; and the Reafon 
of Spencers Caſe is alſo againſt this Opinion; for there it is 
held, in Caſe of any Default in the Clerk, as falſe Loi, 
Variance, Want of Form, Ge. whereby the Writ abates, the 
Plaintiff ſhall have a new Writ per Journeys Accounts : 
And fo in ſome Caſes even where there is ſome Default 
in the Plaintiff; as if it abates for Non-tenure of Parcel, 
that is when more is demanded than the Tenant holds, or 
when it abates for Jointenancy with another in the Defen- 
gant; for it is hard, ſays the Book, the Plaintiff ſhould ſuffer 
for not taking Notice of what lies not properly in his Co- 
nuſance; yet theſe are Things which by Diligence and 
Means might be found out; and to ſay that he ſhould have 
Tourneys Accounts there, where he might poſſibly prevent 
his Writ's being abated by finding out the Quantity of the 
Land in Defendant's Tenure, or the Quality of his Eſtate, 
and not where his Writ abates meerly by Death, the ir- 


And if this Writ did not lie againſt the Heir, he might a- 


Book which he abridges is for me. Fp 
zdly, All theſe Caſes were before the Statute of Limita- 


Debts, as here. Br. Onare Imp. is flat againſt me, but the 


| Act of God would not be capable of reviving, and ſo brought 
out of the Statute, it would be extream miſchicvous ; 


Trin. 8 W. z. Rot. 370. where an Executor durante i no- 


of Age, and brought a new Writ recenter, to which Non 
aſſumpfit infra ſex anmos was pleaded, and this Matter ſet 


and the Statute never meant to bar a Right where there 


the Action brought in due Time determined by the Act of 
God. And this is the Reaſon of the Proviſo in the Statute 
of Fines, which indecd is for Caution, and not of Necellity. 
Cro. El. 219. 1 Leo. 297. 1 Aud. 264. If Infant enters with- 


he enter before he comes of Age, tho' that be out of the 
Words of the Proviſo. So if one be outlawed, within fix 
Years after he reverſe it, and then after the fix Years a 
new Writ is brought, the Statute is no Plca, 1 Sid. 228. 


; reſiſtable Act of God, would ſure be againſt all Reaſon. 


lien before Action brought; and Executors would avoid juſt 


tions; and therefore ſince the Statute has limited the Plain- 
tiff in Time to claim his Right, if a Writ abated by the 


_ torth in the Replication, and Judgment for the Plaintiff; 


are no Laches in the Plaintiff, as here there are none; where 


Action 


3 


and he quoted the Caſe of one Thorouhgood in the C. B. 


ritate brought an Aſſiunpſit, and pending it the Infant came 


in five Years after a Fine, he ſhall avoid it for ever. So if 
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ktations. Chamber; and he concluded, that the Courſe of one of th; 
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journeys Ac. is plain Journeys Account will not lic in this Caſe, for the 
oy . be Rule is, that it muſt be between thoſe that were Parties to 
between Par- 


ties to the fir the firſt Writ. And beſides, the new Writ is to be the ſame 
Writ. with the former; and the Writ that lay for the Anceſtor, or 
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| ns...” 
Action begun in an inferior Court, and removed up by V 

bens Corpus, you begin upon it here above, and ſo Prevey 

Lotitat in the Statute. 2 Juft. 519. 1 Sid. 53. Latitat in this Cy. 
B. F. pre prevents the Statute of Limitations, but the Continuance; 


vents the Sta- . 
tute of Limj. Muſt be entered, which may be done by an Attorney in his 


Courts of J/eſtminſter Hall is the greateſt Evidence of the 
Law that can be, and greater than any Book-Caſe, 
Holt Ch. J. You ſay that it is the Courſe of the Coy 
Time out of Mind; the Queſtion is, whether that muſt be 
granted, or, if it be contradicted, how it ſhall be tried? |: 
cannot be by Jury; therefore alledging or not allcdging it i; 
not material; for if it be the Courſe of the Court, it is Mat. 
ter of Law, of which we, as Judges, muſt take Notice. 
Such a Vay has obtained, but the Queſtion is, whether ſuch 
a Courſe has Efficacy enough to be a good Ground for 4 
Declaration? And ſuppoſe, when the Defendant comes in and 
puts in Bail, he demands Oyer of the Original? do you | 
think it will be enough to give him Oyer of the Clauſun 
fregit? . „ 8 
And as to the Journeys Accounts, the Plaintiff's Inteſtate 
brings an Action within ſix Years, and it is procecded, 
and pending it Plaintiff dies, and the fix Years are elapſed 
in the Interim, it were reaſonable that Adminiſtrator might 
have another Action within convenient Time, and have Be- 
nefit of the firſt Action for the Preſervation of the Right a- 
gainſt the Statute, as the Practice has been in Caſes of Out— 
lawry. But if an Heir in Tail bring a Formedon within fire 
| Years after a Fine levied by a third Perſon, who is not his 
Anceſtor in Tail, but a Diſcontinuee for the Purpoſe, and 


Vide 1 Vent, Pending it, and after the five Years, the Iſſue dies, whether 
45: the next Heir in Tail ſhall have Benefit of this Formedon, 


by bringing a new one in convenient Time? It were reaſon- 
able he ſhould, but that has not been determined. And it 


for the Teſtator, is not the ſame that lies for the Iſſue or 

Executor, but one of another Nature, If an Aſſize bo 
brought within twenty Years after a Diſſeiſin, and before 
judgment twenty Years paſs, and then the Demandant dies, 
the Heir cannot have another Aſſiſe, but he muſt have a 
Writ of Entry; and it will be hard to prove the Heir can 
proceed by Journeys Accounts in that Caſe ; for it is 155 
R her 

5 


whereby there is Leaſe, Entry and Ouſter confeſſed; yet that 


2 
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ther Writ he is intitled to now by the Death of his Anceſtor ; 


vet ſtill he may be out of the Statute of Limitation. 
o deliver a Declaration in Ejectment is the Courſe of 


this Court; and it was thought by ſome, that if a Declara- 


tion had been delivered within twenty Years, that would 
tantamount to an Entry; but it is quite otherwiſe ; for tho 
Declaration be delivered within twenty Years, and a Trial, 
will not amount to an Entry, to bringit out of the Statute of 
| imitations, tho an Entry be actually confeſſed ; for it muſt Afual Fury 
be an actual Entry, tho an Ejectment be a cuſtomary Way er e 
of proceeding. And this has been fo adjudged. F 
And if a Thing be laid by Way of Preſcription, which vide i Vent. 
does not lie in Preſcription, and it be demurrcd unto, that 42: 
does not confeſs it; for if this be a Courſe of the Court, eg“ 
it is Law; and if it be Law we are to take Notice of it, If 2 Keb. 555. 
one ſays that he was ſeiſed of a Manor, and that he, and 
all thoſe whoſe Eſtate he has therein, had a Court-Buron, 
that would be a void Preſcription ; becauſe a Court-Baron 
is incident to a Manor of Courſe ; and this is the Reaſon 
of Lane's Caſe ; and a Leaſe by the Chequer is a perma- 
nent Intereſt, And ſuppoſe the Inteſtate, after the Action If inteſtate 
brought, had died within the ſix Years, fo as the Admi- die within fix 
; | CCC ET; ate. EP 1 1 - Years; and 
niſtrator had convenient Time to bring the Action within the agrinitiuc 
ix Years, and that he docs not do, but brings it after the {iz had Time te 
Years, that will not help him. So it ſeems in that Caſe, not bang tes 


bringing the Action within the ſix Years would be a Decva?ta- Years, and 


| Kg . * "MY y 13 * e | : 
Lit. And tho' in 2 R. 3.9.6. the Courſe of the Common Pleas does not, Sta- 


be pleaded, yet that need not be; and it is like laying the d 1 
Cuſtom of Euglaud in charging a Carrier or Inn-keeper for Catom al. 
Goods neglected or ſtole from them; which Cuſtom, tho' ledged, that 


alledged, yet is not triable, but is the Common Law, of Cie all 


which the Court muſt take Notice; and if in that Caſe a 8 
Cuſtom were laid, that a Carrier or Inn-kceper ought to triable, for it 
keep the. Goods as their own, it would be ill; for there is "Sag arg 

no ſuch Cuſtom; and to plead what one need not plead 
would be Folly. Note; Ibis was in Trinity Ferm laſt, 


and the Caſe being argued again this Term, it was urged 


for the Plaintift in Error, by Broderick, that the Original in 
Dorſetſpire could not preſerve this Right; for that a Writ in 
one County could not maintain a Declaration in another 
County ; and for that were quoted 2 Cro. 654. Palm. 492. 


2 Rol. Ab. 382. 2 Cro. 664. And a Variance between che 
Name of a Place in the Writ and Declaration fatal, notwith- 


ſtandipg the Stat; 18 EI. c. =. And the true Difference is 
7 G betwecn 
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Want of Ori. between the Want of an Original, for that is helped b 5 
ginal is helped & 1 1 1 Which 5 f Y the 
gin ep Statute, and a vitious Original, which is not helped. 
a vitious one 0j. This Writ is only to bring him in, and then Party 
not. may declare againſt him zz Cuſtodia of Warden of Fiat. 
and this by Courſe of the Court, as well as in the Rug, 
Neich, one is declared againſt % Crftodia Mareſcalli. 
Anſi. No Courſe of a Court can prevail againſt the oxpry; 
Words of an Act of Parliament; and the Words of the Statute 
are Except Suit be proſecuted and commenc d within {ix Tr; 
after the Promiſe, Gc. and that muſt be unleſs ſomething be 
in Court on which a Judgment can be grounded. By this 
Practice I may deliver ſeveral Declarations upon one Ori. 
ginal, and in the fame Term, and in ſeveral Sorts of Ac. 
tions, as Debt, Detinue, Caſe, Gc. beſides the very Court of 
Common Pleas have declared it a late Practice, and doubted 
of the Legality of it. 2 Vent. 259, 194. Then to ſay they 
ſucd it c Fatentione, how ſhall that be tried? or ſhall it 
be intended it was purchaſed to proſecute this individual Ac- 
tion; indeed ſometimes upon another Fact put in Iflue Jury 
ſhall try the Intent collaterally, as in Caſe of Murder; but that 
gelen is not cannot be ſo here, Screns canem ad mordend owes officer is 


traverſable. 


one was expers in legibus bad, becauſe not triable. 1000. 
330. Clerk of the Hamper declared that he ſucd an Attach- 
ment of Privilege out of Chancery ea Intentione, that 


Defendant ſhould put in Bail to anſwer Debt upon a Bond, 
and held it would not do, tho' Petit-Bag Side be a Court 
of Record, of whoſe Courſe the other Courts of ]J/tninſts 
ought to take Notice; and it was compared here to the Caſe 

Courſeof in el. 42. 2 Cro. 67. where a Courſe in Chancery, founded 

Courts to be n many Precedents, to take one up by Capias on a Recog- 

taken Notice. | : : ; 4 

of; mult be ac- izance on Petit-Bag Side, was Tus illegal ; which 

cording to proves that ſuch Courſe of Courts, as muſt be taken Notice 


Law. of by other Courts, muſt be according to Law, Hob. 270. 


Precedents of a Court, as well as the Law of a Court, are 


founded upon Reaſon, and tautum habent de lege quantum 


 habent de Juftitid. 5 Ed. 4. 1 15. Dy. 105. 4 Inſt. 86. What is 
againſt Law and Statute of the Realm, cannot be made good 


by Precedents or Preſcription. 


Journeys Ace- As to the bringing this Writ by Journeys Accounts, it 1 


counts cannot 
be but where 


plain it cannot be, for no ſuch Writ can be but where the 


che fit Writ firſt Writ is returned; for the Time of its Abatement ought 
i returned. to appear to the Court, that they may thereby ſec whether 
the ſecond Writ be ſucd out in convenient Time. 14 JI. 6. 
7. 6 Cb. 10 h. 9 Ed, 4. 6. If one be nonſuited upon the bb 

2 | WW 


not traverſable. Ocwer 128. 3 Cro. 738. Iſſue taken, that 


* Teo . — a_— — | — — - % 
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he never ſhall have another Writ per Journeys Accounts. 
its. Journ Acc 13. 16 Hngh. Ab. 177. It mult be purcha- 
fed in reaſonable Time, and fifteen Days was the 'Fime al- 
4 low'd bY Common Law; but if it were a Caſe where an 
Attorney might be, there muſt have been longer Time, be— 
dcauſe he muſt give Notice to his Principal of the Abatement 
ok the Writ; and fure if journeys Accounts would lic here, 
to bring the new Writ fifteen Months after the Abatement 
of the firſt Writ, would be too ſtale a Profecution ; but the 
 Tudges upon Examination of Circumſtances are Judges of 
EF  :caſonable Time. | 
And the Deſign of the Statute of Limitation was to pre- 
vent Perjury, which was frequently committed by ſuffering 
Parol Evidence of Agreement after fix Years, Ray. 417. 
107. | | | Ng | 
Pratt, Serjeant, coztra- 1/8, It appears the Original Onare 
clauſum fregit was taken out within the {ix Years. 2dly, That 
it was eo Iutentioue to declare in this Action, for that is 
confeſs d by the Demurrer; ſo the Queſtion firſt will be 
whether the Defendant might be brought into Court by a 
Fo Clanſum fregit, and declared againſt in another Action. We 
do not pretend to prove that an Original in "Treſpaſs will 
maintain a Declaration in Caſe, but that when a Defendant 
has appeared in "Treſpaſs, we may declare againſt him in 
in Caſe; and the only Uſe we would make of the Original 
in Treſpaſs, is to bring him into Court, and then file a new 
Original againſt him, on which we would declare; and if this 


| Courſe be for the Eaſe and Advancement of Juſtice, it cannot 


be againſt Reaſon or Law, for Juſtice ought to be had with 
Eaſe. And to put a poor Plaintiff to the Charge of a ſpecial 
Original, before he is ſurc of getting a Defendant to appear, 
would be a Hardſhip upon him, and therefore a Difficulty 

of Juſtice: And that ſuch Courſe is not againſt any Rule of 
Law, appears from the like Courſe's being allow'd in this 
Court, where one is brought in by a Latitat, which in 1 Vent. 29, 
Strictneſs is not in the Nature of an Original to the Action, 
but the Declaration is it; and there is no doubt of the Le— 
gality of ſuch Proceedings here. And if this Courſe in the 
Common Pleas be grounded upon the like Reaſon and Con- 


C 


veniency, why ſhould it be queſtion'd ? 


Now, whether there be ſuch a Courſe in the Common 
Pleas, if there be Occaſion, will be certified by the Judges 
ot that Court, who are to be preſumed to be beſt conu- 
lant of their own Cuſtoms; and by their Judgment in this 
Cale they have ſhew'd there is ſuch a Cuſtom. Nor is it 

| ne- 
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jet ſhould be made precarious. 


neceſſary this Courſe ſhould be according to the general 
Rule of the Common Law; for it is ſaid in the Caſes that 


treat of the Courſes of Courts, that the Judges ought to take 


judicial Knowledge of ſuch Courſes, which would be an abſurd 
Saying if they were according to the Common Law; forit 


were to tell them they muſt take Notice of the Common Law: 
| ) 


nay ſuch Courſe may be contrary to the Common Law, ,, 
Lane's Caſe, 2 Co. is: For it is a known Rule of the Com. 
mon Law, that no Land can be convey'd to or from the 
King, but under the Great Seal; yet there it is held that 


Crown Land may be granted under Chequer Seal, by the 


Courſe of that Court; and that by the Word Committing; 
a Term not known to have any ſuch Force by the genera] 
Rules of the Common Law. And the Reaſon given for 
that Judgment will hold in our Caſe, zz. the great Incor- 
veniency that would cnſue by defcating the Intereſt of many 
Farmers. And here many Judgments there be in the Cem. 


mon Pleas grounded upon this Courſe, which may all be 


reverſed as well as this now in Queſtion; and for avoiding 


of ſuch Inconveniency, many Precedents not maintainable in 


Strictneſs of Law are allow d, left the Property of the Sub- 


And as to the Journeys Accounts, an Action brought 


within due Time abates by the Act of God, iz. Death of 
Party; and another is brought, which tho' in Strictneſs it 


cannot be called the ſame Action, becauſe it is not between 


the ſame Parties, yet in Conſideration of Law may be well 
ſaid quodammodo between the ſame Parties, and the very 
Caſe where Journeys Accounts is allowable ; where a Writ 


abates by the Act of God, tho it be between the ſame 


Parties, yet it cannot in Strictneſs be called the fame Action, 


for the firſt Action is abated. If the firſt Writ abate thro 
the Fault of the Plaintiff, there ſhall not be a new one by 
Journeys Accounts; but there ſhall where it abates by Fault 
of the Clerk. And tho' it be ſaid in 6 Co. — that it lies 
not for Heir or Executor, becauſe not Party to the fit 


Writ; yet ſure that Opinion is not to be maintained by 
| Reaſon, to ſay, that when a Writ abates by the Fault ct 


Clerk he ſhall have a new Writ, and not when it abates by 


the Act of God. And the Law, which is ſumma ratio, ſhall 


never puniſh one with the Loſs of his Right, when there 
is no Default in him, eſpecially ſince the Writ of Journey: 


Account is grounded upon natural Reaſon, and not upon 
any poſitive Law ; and tho' the Party himſelf be dead, yct 


his Right ſurvives to his Adminiſtrator, If a Man bind gr” 
2 8 5 7 * 


hs 


— 


* 
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ſelf and his Heir by Bond, and dies, leaving Land in Fee 
to the Heir; Obligor takes out a Writ and then dies, and 
alter the Heir aliens, it would be hard if the Executor ſha}! 
got revive this Writ, and bind the Land. And it were ab— 
ſurd to ſay the Common Law ſhould be without Remedy a- 
>1inſt theſe Inconveniencies. | 

© Here is but my Lord Cotes ſingle Opinion againſt us; ſince 
it is attended with ſuch Inconveniencics, it well become: 


this Court to correct it; and Coke does not report it as the 


Opinion of the Court, for the Writ in his Caſe was brought 
by the ſame Demandant that brought the firſt Writ; fo 
there was no Queſtion ot this Point, and the Authorities 


cited do not at all warrant this Opinion. And 9 Fd. 3. 
16, is againſt him ; for there a Writ was maintained, after 


great Debate, by a Succeſſor of a Prior by Journeys Ac- 
counts, and it was not as much as objected that they were 
not the ſame Parties. And many Authorities are quoted by 
my Lord Coke, where the firſt Writ was by ſeveral Plain- 
tifts, or againſt ſeveral Defendants; and a new Writ brought 


by Journeys Accounts, and yet they are not the ſame Parties, 


for ſome are dead. 


Obj. Clauſum fregit in its Nature cannot be continued 


againſt an Executor; but I anſwer, That ſince the only Uſe 
we would make of it, is to bring the Defendant in to an- 
{wer, it will be favour'd to hinder the Statute from running 


upon us, to the Deſtruction of a juſt Debt. 


And the Deſign of the Statute was to ſuppreſs old Rights, 


where the Party did not proſecute his Right in convenient 
Time, which was fix'd to fix Years, and not to extinguiſh 


a Right where there was no Default in the Plaintiff; and 


that this was the Intent of the Statute, appears from the 


Proviſo for the ſaving the Rights of Infants, Perſons beyond 
Sea, &c. in whom there could be no Laches, becauſe of 


a Diſability; we are intitled to the Benefit of the Proviſo. 
It a Man bring an Action in an inferiour Court within the 


their Diſability ; and here we ſhew ourſelves under as great 


lix Years, and after the fix Years it is by ab. Corp. removed 


hither, there muſt be new Bail and a new Declaration: here 
above; ſo in Strictneſs here is a new Proceeding here above, 
yet the commencing below prevents the Statute's being 
pleaded to the Declaration de r0cv0 above. 1 Sid. 238. If a 
new Promiſe be made within fix Years, the Action and 


Right is thereby ſaved, tho' the original Contract be long 
before, which is the Ground of the Suit; ſo if the Defen- | 
dant do but own the Debt within ſix Years, it is Evidence . 346: + 


— $634 
a. 3 


ert. rr. 


7 H D 


LH 


2 a 


- 


EC MO, 


2 £-E A bi, 


- 
— 2222Cßßßſ ĩ⅛˙wl-———.. . RR 
1 — 2 - Calne * net i CE, 2 2 * 
_—_ — 3 2 on * mY . 
” 


: e — — — — — . — — — ft an , n ee —— 
: K —— — £ — — Ul AY hn vo 7 3 —— * r way r 
— LETTER. = E — TITS LT = r — 2 — 3 
— — ; 2 32 3 
*. 
— 


D >. 
— _ — — 
— 


— r r — 2 
y * * _ 
15" OR Sis —— A a 1 8 1 — 


— 3 — — 

3 3 — 2 
n yo FE D = = 0 
— — DE — * 2 


— E 


— 


3 


558 Term. S. Mich. 13 W. III. 170 


— 9 r 


—— 
I. 
* 


| of a new Promiſe. So in all the Caſes, which are no 

in the Miſchief of the Statute, the Judges have mad 
vourable Conſtruction in Aid of Creditors 

. Broderick replied, That a Demurrer could confeſs ng. 

thing but what thing but what was materially alledged; and it cannot he 

is materially averr'd that ea Intentione, Gc. the Writ was purchaſe 

alleged. And as to Coke's Opinion concerning Journeys Accounts, be 

quoted further Br. Journ. Acc. 23. Onar” Imp. 150. F. N. .,. 

32. c. — And at Common Law a Clanſum fregit did not li, 

againſt an Executor, but is given by the Statute of — |} 

3. — and they would have a Proceſs by Act of Parliament 

continued by Common Law; and in the Caſe of the Tab. Cr, 

the Bail below are not diſcharged till new Bail be put in here: 

Holt, C. J. We are bound ex officio to take Notice of the 

The Practice Practice of every Court in J/eſtminſter Hall, let us be in- 

ot every Court form'd which way we can; the Rule of a Court is « 

muſt be taken | 7 | 18 One 

Notice ol. Thing, and an eſtabliſh'd Practice, of which one ſhall 

have Avail without pleading, is another Thing; and it is 

not the Judges of that Court's ſaying, that it is the Courſe of 
the Court will determine it. FEY RT. 

Suppoſe you had pleaded a Right, and a proper Original 

in this Manner that you have done here, you have not 

ſhewed that it ever was return'd, and till Return there is 

no Day in Court; and there is no Continuance ſhewn to 

have beenenter'd; and to prevent the Statute it is not enough 

to take out a Writ, even a proper one, but all the Continu- 


t with. 


ances, tho' for {ix or ſeven Years, muſt be enter'd, and ſo 


ſhewn to the Court; for if there be but an Omiſſion of one 
Continuance, it ſpoils all, Indeed where one pleads in A- 


batement another Action depending ex eadem Canſa, he 


need not plead all the Continuances, but yet he mult ſhew 


the Action is not determined. But per lay, In this Caſe it 


1s not enough to ſay it was continued, but it muſt be ſhewn 
how; but Gould thought it would be well only to alledge a 
Continuance generally; but agreed, that if a Continuance 
be not alledged, it ſhall be intended a Diſcontinuance, tor 


it is ſo of Courſe; and for that Cauſe the Judgment was 10. 
verſed, but the Court would deliver no poſitive Opinion upon 


the other Points. But Holt with ſome Vehemence asked 
Prat how an Original in D. could be a Foundation for a Dc- 
claration in London ? and ſaid a Journeys Account was 1 
Common Law Writ; and tho' a Journeys Account properly 
did not lie here, being not between the ſame Parties: And 


it were hard not to allow a Revivor of the firſt Writ now 


in ſuch Caſes as this, and that by Conſequence of Law 
& | | 0 upon 


Cat. 


* 


* 1 
N 
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tpi the Statute of Limitation ; but for the Diſcontinuance 
only was Judgment reverſed. 


* ” 


579. 


* 


Ning verſus Daws. 


THE Defendant being Sheriff, and having taken up a Moved by 
Man upon an Attachment, took a Bail-Bond from a dige 3 
ſufncient Bail for his Appearance. It was moved by Ray- totake Aſſign 
iind that the Proſecutor ſhould be compell'd to take an ment of a Bal 
Aſſignment of the Bail-Bond; and this he ſaid was frequently Ante p. 445. 
ted i Ante p. 447. 
granted in the Common Pleas, where Obligee was a ſuffici- 
ent Perſon : But Court denied the Motion. 


Note: A Copy of a Charter under the Great Seal can- Copy of 
Charter under 


of may. | | ks no Evidence, 


Plaintiff proceeded againſt the Principal and Bail, and the 
Principal order'd an Attorney to appear for them both; and 
tho' the Bail complain'd againſt this, yet the Court would 
not relieve him, but bid him proceed againſt the Principal, 
eſpecially the Attorney, being able to anſwer Damages, 
Court never changes Venue in Debt. e changed 

t | edt. 


cudmore verſus Ellis 


8 of Limitation is not pleadable where there was Statute of Li- 
) a Current Account, but if it were a Stated Account — = 
above fix Years ago, it is pleadable to it; in Account com- a Current Ac. 
mon Bail ſuffices. And per Holt, when upon Conteſt about count. 
common or ſpecial Bail, it does appear that the Plaintiff 

has miſconceived his Action, and that if any Action lies, 

it is & another Sort; there common Bail ought to be ac- 

cepted. Ny 


7onſon verſus Meers. 


N this Caſe it was reſolved, where a Scilicet comes, and What comes 
the Matter had been well without alledging what comes _ ee 
after the Hcilicet; there if what comes after it be repug- 3 reject- 
nant to what comes before, it ſhall be rejected. As here an A- ed. 


greement 


* 
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greement was between the Plaintiff and Defendant, tha: 
the Defendant ſhould ſend him ſo much of the beſt Inde, 
by the firſt Ship that ſhould come within two Months after 
his Arrival at Jamaica; and in alledging Breach, it was le 
that ſuch a Ship came from thence within two Months, .. 
licet ſuch a Day, which Day is after the two Months; tlic. 
what comes after the Scilicet, being unneceflary, and % 
repugnant, it ſhall be rejected. So in Ejectment, if che 
declares of a Leaſe made ſuch a Day, and that poſtea, /cil;r-4 
ſuch a Day, which in Truth is before the Day mention'd in 
the Leaſe. 2dly, That Price and Market Price of a Thing 
is the ſame; for that is the Price of any Thing for which it 
can be ſold, 


Warner verſus Green. 


ere e 1 [4 communication in Plaintiff was pleaded in Abatement, 
in Abatement, L= With Concluſion of petit Judicium, Cc. et quod De- 
muſt only be Aendems eat inde fine die abſolutely; and Keſpondeas onfter 
Tou. awarded for two Reaſons; 1ſt, For the Concluſion ought to 
be fare die quouſque Plaintift were abſolved; for upon Abſo- 
lution he ſhould have a Re-ſummons. 24ly, For not having 
a Certificate of the Excommunication. Jide Litt. 5, 201. 
9 Co. 41. 8 Co. 62, 67. 2 Gro. 8 2. „ 


Chancey verſus Win & al. 


Salk. 628. IN Treſpaſs againſt three, for taking ſo many Buſhels ot 


De injuria ſua 


propria a good 4 Salt. The Defendants juſtified as Commiſſioners appoint- 
l ed according to the Statute of 10 J. 3. c. — prohibiting the 
1 4 Sta. Exportation of any Rock or White Salt, without firſt weigh- 


cute. 


ing the ſame before the Commiſſioners; and the Salt in 
Queſtion was put on board a Hoy, Gc. fore deliberand into 
ſuch a Ship in Hibern exportand' ; Plaintiff reply'd de injuria 
fad propria abſque tali Cauſa. And Ward objected, this ge- 
neral Traverſe was ill according to the Rules of Crogate's 
Caſe, 8 Co. 67. for one of the Rules there is, that where the 
Defendant claims an Intereſt in the 'Thing, or where he 
juſtifies as Servant to another ; there a general Traverſe ot 
abſque tali cauſd is not good: For when the Defendant 
claims a Right, the Plaintift cannot aver that he is a Wrong- 
doer without traverſing the Right; but where the Defendant 
claims no Right, but only pleads Matter of Excuſe, * 
— — N ou 


—_ 
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j out which he would be plainly a Wrong-doer ; there it ſuf 


ices for the Plaintiff to maintain the Wrong; and in ſuch 
Caſe de injurid ſud propria abſque tali cauſa generally is a 
good Replication, he ſecond Rule there is; that it cannot 
de when a Matter of Record is pleaded, for that were to put 
Matter of Fact and of Record in Iſſue. 3adly, It is not good 
when Defendant juſtifies by Authority in Law, for that were 
to involve Multiplicity of Facts in one Iſſue, when every I 


ſuc ought to be {ingle and particular. And our Caſe is with- 


in all theſe Rules. 1/7, Two of the Defendants juſtify as 
Servants to the third, and fo in his Right, and as his Ser- 
vants. And 2d!y, the other juſtifies as Servant to the Com- 


miſſioners of Exciſe, and by an Authority derived from 


them. 3d/y, This is a Juſtification under an Act of Par- 
liament, which is an Authority in Law. And for theſc 
Rules he further quoted 1 Ro. Rep. 47. Hill. 6 I). 3. rot. 


1819. 2 Keb. 266. Cro. El. 5 39. 2 Ro. Ab. 694. and alſo the 


Proviſo in the Statute of 23 H. 8. c. — of Sewers: where 


one upon Not guilty may give Warrant of Commiſſioners of 
Sewers in Evidence; and Proviſo is, that the Plaintiff may 


give Evidence of de injurid ſud proprid. 5 
Eyre, contra: iſt, He agreed the general Rule, that 
when the Plea conſiſts of a Juſtification, Part depending of 
Matter of Record, the Replication ought to be with a ſpe- 


_ cial Traverſe; but that Rule has its Exceptions, for if 
Matter of Record be made uſe of by way of Inducement 


to the Part of Juſtification, there it is not neceſlary to reply 


ſpecially. 2 Leo. 102. And that the Act of Parliament here 


was mention'd by way of Inducement appears, for if it had 
not been at all mentiond, the Plea had been as well; for 


being a general Law, the Court would have taken Notice 
of it. And here the Act is not left to the Conſideration of 


the Jury, nor is it involv'd in the Iſſue; and the ſole Reaſon 
why ſuch a general Replication is naught is, that the Lay 


gens ſhould not be inveigled by having Matter of Record 
involv'd in the Iſſue. And here the Iflue is not pregnant 
with any Matter of Law, as whether there be ſuch an Act 


of Parliament; but the fole Queſtion is, whether the Salt 
were weighed or not? 2dly, That general Rule only holds 
Place where ſuch Matter of Record is pleaded, to which the 


Plaintiff may have an Anſwer; as to a Sci. Fa. Gc. but 


here there can be no Anſwer to the Act of Parliament. 


And he agreed, That where one claims Common by Vide 2 Saund; 


Preſcription, Rent by Grant, Goods by Sale, Gc. and ſo 1 Lav 307 


juſtifies, as having Intereſt; there the Plaintiff muſt anſwer 
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directly to the Title, and not with a general De 1%, 
ſud proprid abſque tali cauſd; but when one intitles bim 
by Act of Parliament, eſpecially a general Act, which 1 
can traverſe, there he may well reply de injurid [ud ; 7 
abſque tali cauſd. : 1 
And as to the Rule, that where one juſtifies by Virtue 
of an Authority in Law, De ixjurid ſud proprid abſque f, 
canſa, he ſaid the Authorities :cited there did not warr;r, 
it, and denied it to be Law; and the Caſe that moſt {, 
to favour that Opinion is that in — Ed. 4. —=, where ho 
Defendant juſtified the Entring to ſee Waſte ; but there u. 

a Statute Merchant pleaded in that Cafe, which is Matter 
of Record; and alſo Littleton gives another Reaſon why the 
Plea was bad, ig. the traverſing the Intent of ſeein 
which was not traverſable ; but he quoted 16 H. 7. 2. uo 
one juſtified by Proceſs of Mithernam, and the gener. Ia. 
verſe of Abſque tali cauſd was good. And he ſaid the third 
Reſolution in Crogate's Caſe did contradict the firſt; vide: 
Rel. Ab. 694. Detendant juſtified cutting of Leather, as 2 
Searcher appointed by an Act of Parliament. Ray. 50. Cy, 
Hut. 643. A Juſtification under the Stat. De Malefatority; 


e injurid ſud proprid abſque tali caſd re. 


in parcis, and D 


It : If in Treſpaſs againſt a Conſtable he juſtifies, for 
that he was a Conſtable, and the Plaintiff was breaking the 
Peace, for which he committed him; may not the Plaintif 
reply, De injurid ſud proprid abſque tali cauſa? So if one 
comes into my Houſe, by my Conſent, and he will not go 
away when I would have him go, I may by Authority in 
Law turn him out; if he brings Treſpaſs for this, and! 
ſet out all the Matter ſpecially in my Juſtification, De in- 
arid ſud propria generally will be a good Plea; and the 
Caſe of cntring to ſee Waſte is upon a ſpecial Reaſon ; for 
ſuppoſe the Plaintiff were ſeiſed in Fee, the Pleading De 
injurid ſud proprid would involve the Seiſin in Fee in the 
Iſlue, which would be hard to have the Right of the Fee 
tried in an Iſſue in Treſpaſs. If the Plaintiff were Leſlce, 
the Leſſor might lawfully enter to ſee Waſte; and there to 
make him a Treſpaſler the Leflee ought to ſhew ſome Mil- 
behaviour in him, as cutting a Tree, deſtroying the Corn, 
or ſtaying on the Land all Night, Gc. And there is ſuch a 
Precedent in the Entries, as you ſay, of the Statute of Ma- 
lefactoribus; but when one juſtifies by Virtue of a Warrant 
of a Juſtice of Peace, it is quite another Thing, becauſe 
perhaps it may not be proper to involve the Warrant i 


Vide Yelv. 
2 Cro. 224, 


2 Saund. 294, 


_ aſide, for the Committitur was irregular; for the Courſe 
the Court is, that when any one upon a Render is charged gr Eſcape til! 

in Execution, there ought to be Notice thereof to the Mar- Notice of the 

| ſhal, without which 1t were hard to charge bim with E- 


"Term. S. Mich. 13 W. III. 1 501 m_ . 


Hue. And the Act of Parliament here, if it had not becn 
ſeaded, would have been taken Notice of by the Court; 
therefore its being pleaded, being ſuperfluous, will be no 


Hindrance to the Replication, with this general Traverſe. 


Prohibition was granted to ſtay a Suit in the Spiritual 1 10 
X FE | : * ) uit for a Sa- 
Court for a Salary of Pariſh Clerk. lary of a Pa- 
'T 5 . ; g ; | | rich Clerk. 

Trevanion, an anticnt decayed Gentleman at the Bar, An Attorney | 
having brought falſe Impriſonment againſt an Attorney = apron by 
the Court, moved to have an Attorney aſſigned him, for appear for a 
none would voluntarily appear for him; and the Court ap- Peron. 


pointed one at his own Nomination. 


An Indictment of Forgery was found againſt one of the Court will not 


Officers of the Cuſtom-houſe; and a Rule of Court was order Books 
moved for to have the Books of the Office brought to Court Pons amr] 
to be given in Evidence at the Trial. Per Cu. It cannot 

be done according to Law, 


Watſon verſus Sutton, Marſhal of the Court. 


TYEBT againſt the Marſhal for an Eſcape; at the Trial on a 8:44. 


a Reddidit ſe in Diſcharge of his Bail, and a Cumtit-ie before a 
Pc 42 , _ * , oY . . Judge the Bail 
titir in Execution to the Marſhal, was produced in Ei- rel 


dence; and after Verdict it was moved, that it ſhould be ſet but the Mar- 
Of fhal not 
chargeable 


Committilir, 


ſcape ; and the Courſe of giving ſuch Notice is by making 
an Entry of the Committitur in a Book kept for that Pur- 
pole by the Marſhal in the Office of King's Bench ; and the 
Marſhal has an Officer on Purpoſe in the Office to take Notice 
of ſuch Entries; and it is not enough that the Committitur be 
entered with Mr. Bromficld the entring Clerk. And that was 
agreed by all the Clerks to be the Courſe {© 
Holt C. J. Upon the Reddidit ſe the Bail are diſcharged, 


even upon the Reddidit ſe before a Judge ; but the Princi- 


pal thereupon is not in Exccution, till the Plaintiff has made 
his Election to have him in Execution ; and upon ſuch E- 


lection there is a Committitur entered in the Book in the 


Office, and the Entry muſt mention it to be at the Requeſt 
of the Plaintiff; and all this is ſuppoſed to be in Court, and 
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the Committitur is filed with Mr. Bromfield. And he 4 
lowed two Ways of giving the Marſhal Notice, the one f, 
make an Entry in his aforeſaid Book, the other to carry | 
Rule to him from the proper Officer; fo he agreed it iy, 
_ eſſential there ſhould be ſome Way of giving the Marshal 
Notice. But ſince this is an Irregularity, whereof the D. 
fendant might have taken Notice before Trial, upon Mg. 
tion, and that he has ſlipt that Opportunity, and put the 
Aute p. 567. Plaintiff to the Charge of bringing his Action and trying n 
it is hard to relieve the Defendant ; and the Committit:r 
being now recorded implies Notice neceſſarily; for it is im. 
poſſible one ſhould be committed to the Cuſtody of another 
and he know nothing of it. And as a Man can have 1g 
Audita querela of a Matter which he had an Opporty. 
nity of taking Advantage of before, and had omitted; { 
here. Indeed if there were Judgment againſt the Marſha] 
for the Eſcape of one in Execution upon an erroneous Jude- 
ment, which is reverſed for Error, there would be Reaſon 
to relieve him upon an Audita querela, upon the ſpecial 
Matter. But here, tho' it was allowed the Marſhal was 
not chargeable without a legal Committitur, which is not 
compleat till Notice, and that in ſuch Manner as the ſettled 
Courſe of the Court is, vg. by Entry in his Book in the Of- 
fice, which is now to be taken for Law; yet as this Cafe 
No new Trial ſtood it was held he came too late for Relief. And Gould 
to be granted fad no Caſe could be inſtanced, where a Verdict was ſet a- 
hong 8 ſide, where there had been a Defence and full Evidence, 
tence, and ex except it were for Matter diſcovered after the Trial, which 
cept tor Mat- this was not; and Motion was denied; tho' it was agreed, 
ter diſcovered | SY 3 . 5 
afterths Trial. that upon a Reddidit ſe of the Principal, the Bail has per- 
formed the Recognizance, without any Notice to the Plain- 
tiff; for Holt ſaid, to ſet aſide this Verdict were to take two 
Steps at once. 1½, To ſet afide the Evidence, which was 
good and concluſive, and then the Trial. And that ought 
not to be, no more than, if Debt be brought upon 18 
ment irregularly obtained, you can ſet aſide the Judg- 
Where a Man ment and Action at once. And Gould laid it down for a 
bas Matter of Rule, that where a Man has Matter of Defence, and knon- 
| Knowing of it ing thereof goes to Trial, and puts the Plaintift to the 
goes to Trial, Charge of proving his Iſſue, he ſhall never after, in Reſpect 
* u of that Matter, have a new Trial. And the Rule of keep- 
not have new ing the Book for Entries in the Office Was held a good 
Tri. Courſe. eee — — 


Domini. 
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Dominus Rex verſus Bowers. 


0 ſtand in the Pillory, or on the Pillory, is the fame Piltory 
Thing in Judgment, and both fignify to ſtand in the 


Pillory. Per Holt. 
Lee verſus Elkins. In Conmuni Banco. 

ION an Award theſe Points were agreed by the Awad to do 

Court. 1ſt, That an Award, that one of the Parties Tlüng out of 


of; ; | 35 a Perſon's 
ſnould do a Thing out of his Power, as to dcliver aA Power . 


| Deed which is in the Cuſtody of J. 8. is void. 2dly; Wherc Award of d. 


„Matters awarded are diſtin, and not the one depending ſtinet Things 
the Matters ct, depending ee 


bon the other; there the Award may be good as to one and vold in 


Part, and void againſt the other. 70). 217. Cro. Zac. 577. Part 


Hir. Award 65. That in that Caſe the Breach muſt be aſſign'd 
in that Part that is good. Cy. Fac. Ormlad v. Coe; Award 


of a collateral Thing in Satisfaction of Treſpaſs, good. Cro. 
Car, 216. If Arbitration exceed the Time of Submiſſion, fe , .-..- - 
1 | » If Arbitration 
yet no Cauſe ſhall be preſumed to have ariſen ont of the exceed Time 
Time, if it be not ſhewn : Where the Submiſſion is fimply ofSubmitlion, 
; | IS | > | | nothing ſhall 
without Condition, Award of Part is good. 8 Co. 97. If A- be ſuppoſed to 
ward be for Payment of Money at or before ſuch a Day, it have inter- 


is no Breach to ſay that it was not paid at the Day, but Vened. 


nes: %%% eg oe 
But another Day the Judges put the Cafe at large, and 
delivered their Opinions ſeriatin in it. Debt upon an A- 


— 


ward Bond; upon Nullum fecer' arbrit an Award was ſet 


forth, reciting ſeveral Differences between the Parties con- 


cerning a Parcel of Land ſold by the Defendant to the Plain- 


tiff; and that Parcel thereof was recovered by a Stranger 


by a prior Title from the Plaintiff; and that the Plaintiff was 
out of Pocket in Defence thereof, &c. and then all theſe 


Controverſies were ſubmitted to them on ſuch a Day, iz; 
the Day of the Date of the Bond; and then they Award, 
that the Defendant ſhonld deliver to the Plaintiff a certain 


Deed concerning the Title of the ſaid Land, or pay the Plain- 


tiff 50 J. in caſe of Failer; that he ſhould pay him 12 /. for 
his Coſts in defending the Suit concerning the Land recover- 


ed; and alſo 117. for his Damage by the ſaid Recovery; 


ang that thereupon the Plaintiff ſhall give the Defendant a 
general Releaſe to and upon the Day of the Date of the 
7 K „„ 
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Arbitration Bond; and Breach is alledged in Non-payy,. 
of the ſaid 111. and Demurrer. Pe q 
One Exception to this Award was, that it ordered the. 
livery of a Deed which was in the Power of a third be. 
ſon, and therefore as to that void; and the Plaintiff u. 
not to releaſe till upon Performance of all the Particy}.. 
to be done by the Defendant, and one of them ben 
void and impoſſible was never to be done, therefore the h. 
leaſe was never to be given; Ergo the whole Award u 
8 5 
Blincow J. The Award is good, for it does not poſitive!; 
order the Delivering up of the Deed, but that the Def. 
dant ſhall do that, or pay 50 /. 
2. Exception is, that the Releaſe awarded to be made c 
all Matters, Gc. to or upon the Date of the Award Bold, 
would releaſe the very Award Bond, and therefore a voi 
Relcaſe. And he held the Award good; for let the Rel 
awarded be void, and even let the firſt Matter awarded be like- 
wiſe void; yet here will be ſufficient in the Award to mokeit 
good; for here is 12 J. awarded for Coſts in defending the 
Title; and in Action for the ſame Coſts this Award will be 
a good Plea. And again, here are 11/. awarded to be paid 
for the Plaintift's Damage; and if he is to pay it for the 
Damage, the Plaintift is to receive it fo, and ſure that is 
mutual; and the Breach being aſſigned in that which is well 
awarded, Plaintift ought to recover. FT 
Powell acc”. 1ſt, It is excepted, that in aſſigning the Breach 
it is not alledged that on or before the Day mentioned in 
the Condition of the Bond the Defendant did not pay the 
ſaid 11/. and he agreed that had been the neateſt Way; but 
here he held it well enough, as it was laid, 1s. that the 
9 Dtoefendant did not pay it juxta tenorein & Hfectum of the 
Wl! 1 Award. And the Rule is, that where the Day of Payment 
„ appears on the Or Performance appears before on the Record, there, in a 
ih Record, in a- yerring Performance, or aſſigning Breach for the Want of it, 
_— you need not mention the Day certainly, but may refer it 
afigning by a pred to the Record; for id certum eft quod referendo fit 
Breach, it certum. But it Award be for Payment of Money, Cc at 
15 by a One or More Days in a certain Indenture mentioned, there 
_ Pradig. to aſſign Breach in Non-paymcnt, or to alledge Payment at 
the Day, Gc. in the ſaid Indenture mentioned, would be ill; 
but the Way there is to ſet forth the Indenture, that fo the 
Day might appear on Record, and then refer to it. Vide 1 
Vent. 87. 3 Cro. 281. Debt upon Bond for Payment of Mo- 
ney at two ſeveral Days and Places; after Defendant pleads 
2 | | Payment 
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bayment ſecurdnum Vor i, aun G eeftum conditionis; and ad- 
adged good, Feddenado firgula insulin. 

2, Exception, the Reicalc awarded exceeds the Sub- 
mimon, for it extends to the Bond of Submiflion. Let it be 


ſuppoſed void for that Reaſon, yet the Award will be mu- 


taal throughout; %o good. It has been often reſolved, 


that if an Award be void in Part, as being only 1 parte ; ho- Award 
vet if it be mutual for another Part, it ſhall be good for ain 
that Part; and wide Orborn's Caſe in 10 C9. 131; 0. where it it be mutaal 
is held, that if Award be of ſome Matter within the Sub- for u other | 
miſion, and for that void, as to that Part; and tho' it ap 3 005 
pears by the Award, that it deſigned both Matters ſhould 

de Recompence of What is to be done of the other Side; 

ct if there be ever ſo {mall a Matter to make it mutual, 

it ſhall ſtand for the Matter within the Submiſſion; but 

er lny, aurus eſt hic ſermo; and that Judgment was after re- 

verſed upon Writ of Error, Leb. 170. And the Rule there 

put will not hold of the Extent which Coke gives it. One 
recovered 901. Damages in Waſte, and theh the Matter is 
ſubmitted to Reference ; and it is awarded, that the Defen- 

dant ſhould at one Time pay 10/. to the Plaintiff, and that at 

another Day he ſhould pay him 15 J. and that for Payment 
another and the Defendant ſhould become bound in a Bond; 

this being good in Part, tho' void for the reſt, was held good; 

but ſure that was hard, and would not paſs at this Day. 


* 


Vide Hard. 399. A Difference is taken where the Thing to videante » 


ay 
* 


be done on one Side is only applied to one particular Thing Where a par- 


of the other Side; there, tho' the Award be void in other ge Fang, 
Parts, it may be good in that Part; ſecus where a particular on one Side, 
Thing of one Side is applied by the Award to all that is to à 2 Condi- 
be done of the other Side, if any of thoſe Things be ill e. 
awarded, the Award cannot be good for the reit: If an A- other, if any 
ward were, that one of the Parties with his Wife and Son a. i, 
join in a Conveyance to the other, and the other pay him h. 
100 l. that Award is good, as to a Conveyance to be made 
by himſelf; and if that only had been awarded for the 1ce /. 
it had been well; but ſure ſuch Award would be whoily 
void; for the other was to have had a Title made to him 
from the Party, his Wife and Son. And it would be un- 
reaſonable, if it were that one ſhould be obliged to pay his 
Money, and not have ſuch Title made to him as the Ar- 
bitrators deſigned; and if this Award had been only mutual 
in this Point in which the Breach is athene'd, and not throvgh- 
out the whole Matter in Difference, it would be void with- 
out Doubt. Fs 
1/7, Here 
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1% Here the Defendant is to deliver the Plaintif |, 
Writing relating to the Land fold to him by the Defer. 
dant, or elſe 50. Damages; and this is a Bar to an Adio 
of Detinue for theſe Writings ; and the Award imitates , 
Verdict in Detinue, and Judgment and Execution thereupor 
which would be in this Manner, for the Thing it {elf if 
it could be; ſecus for Damages; 2. 'Thing is of ſo much 
for Coſts, which is a good Diſcharge of thoſe Coſts, and 
therefore mutual; ſo is the 11 /, for Damages for the Rec. 
very. So the Award is mutual throughout, and the R<le;t. 
nothing to the Purpoſe. And he compared it to an 4. 
ward of 40 J. for all Treſpaſſes, and that the Plaintiff ſhould 
releaſe all Damages to Time of Award, which Award ot 
Releafe would be void, and yet the Award would be good. 
Vide Cro. El. 89. Fac. 447. 1 Rol. Ab. 260. Allen 85. That 
ordering of all Suits to ceaſe between the Parties makes the 
Award mutual. 5 „ 5 
And as to the Awarding the Releaſes, the one, beſides 
what before is ſaid, is ordered to execute a Releaſe to the 
other to and upon the Day of Arbitration Bond; and faber 
_ performationem inde the other is to releaſe to him in like 
Manner; ſo that the one is not ordered to releaſe till all the 
Matter to be done, or awarded to be done of the other Side, 
be performed. And tho' the Awarding ſuch a Releaſe were 
void, yct, if the giving thereof be ordered to be before the 
other docs releaſe, it is a Condition precedent, which ought 
to be before the Releaſe is to be made by the other; and 
that is one of the Points reſolved in More and Bigle's Caſe, 
Wheze a void But per Lay : This Diverſity is to be obſerved ; where an 
hing id a Award conſiſts of divers Things, and one of them is void, 
warded to be f ; * 
done, on the and it be expreſly ſaid, that upon Performance of that void 
Performance Thing the other Party ſhall do ſuch a Thing, there the | 
oi when an: doing of the void Thing is a Condition precedent, and muſt | 
ing a | : 
is to be done, be averred, before Action againſt the other for not doing his 
it is a Condi- part. But where there be ſeveral Things in an Award, and 
ds PR, ſome are good, and others not, and it is further faid, that 
verred. upon Performance Premiſſorum the other ſhall releaſe for 
| Where ſereral the Purpoſe, there it ſuffices to make Averment of Pertor- 
Things are a- mance of what is well awarded, without more. Vide 2 Keb. 
warded, and 759, 833. So here, there being ſeveral Matters awarded, the 
mance pr. Super performationem inde ſhall only go to that Part of the 
miſſrum the Award which is good; and Performance of ſo much oblige: 
3 the other to do what belongs to him. Suppoſe Award be, 
ment of Per- that both Parties ſhall make mutual Releaſes to one an- 
formance of 2 | | 1 other 


what is well _ | 
awarded is ſufficient. Vide 2 Lev. 3. ace. Ibid. 6, 
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be intended a Releaſe of ſuch 'Things as the Parties that or- 


* = 
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other to the Time of the Award, and that 4. upon B.'s ma- Releaſe to the 

Ling him ſuch Releaſe, ſhould releaſe to Y. H. tenders a e 

Releaſe to 4. to the Time of the Submiſſion, it would be formance of 

good Tender; ſo it would be here. 1 Rol. Ab. 260. 1 Sid. Avard of Re. 
< per Ilindam. Hutt. 29. cout to Rol. 244. FE TEK. 
gelides, this Releaſe would not diſcharge the Bond, not- ward. 

withſtanding the Words reach to it; for the Award is He 

6) [nper premtfſis. Vide Allen 51, 5 2. the Conſequence 

of theſe Words in an Award. And tho' theſe Words have 

but of late been introduced into Pleading, yet it is to very 

-ood Purpolg to put them in; for thereby the general Words 

of an Award are applied only to the Matter ſubmitted. And 


it Award be to pay Money at a Day to come, and the o- 


ther ſhall give a Releaſe De præmiſſis, it ſhall only be a 
Releaſe of things before the Submiſſion. So here, the Re- 
leaſe of Matters to and upon the Day of Submiſtion, ſhal! 
intended of Matters on that Day before the Submiſſton. 
Neill agreed the Plaintift ought to have Judgment, but 
doubted if the Award were good throughout, and cited Hob. 
109. contra to Rol. Ab. 254. 
Trevor C. J. I am not ſatisfied that that Part of the A- 
ward which relates to Releaſe is good; but hold the Award 


good as to the reſt, 1/7, This is a Releaſe to be given by 


the Defendant to the Plaintift at a Day after the Submiſ- 
ſion of all Matters, Gc. to or upon ſuch a Day, which is the 
Date of the Arbitration Bond; and thereupon the like Re- 

leaſe is to be given by the Plaintiff to the Defendant. Now 
think the Awarding the firſt Releaſe is void, for it takes 
in the Arbitration Bond expretly as can be. 'Tho'I agree with 
Brother Powell, De & ſrper pramiſſis is of good Uſe in a 
general Matter, where there is Room for extenſive Con- 
ſtruction, to reſtrain it to Matters ſubmitted ; but where 


Words are very plain and full, I deny that De & ſuper 


premifſis will do the Buſineſs. As if Award be, that one 1 Thyme | 
Party ſhall on ſuch a Day give a general Relcaſe to the o- r Ne 


neral Releaſe 


ther, there De & ſuper pramiſſis will make it interpretable thall not ex- 
to be a Releaſe only to the Submiſſion, tho to be made tend further 


| . 8 . 3 th to the 
long after; for tho' it be given now, it may only be of Mat- Time of Sub- 


ters Jong before; and in that Generality of Words it ſhall miſion; bur 
| if Award by 

| | ; expreſs Words 

dered it had Power to order a Releaſe in. But here they to the Time 


cxpreſly ſhew how far the Releaſe ſhall work, pig. to and of Award, it 
upon the Day of Submiſſion; and to conſtrue this otherwiſe all be b. 
than they have expreſly declared it, will be very odd. And 

lure to conſtruc a Tender of a Releaſe to 'Time of Submiſ- 

2 ES 3 


ale. 


408; 


590 


— 
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ſion to be good, where the Arbitrators have ordered a R. 
leaſe to the 'Time of the Award, would be to make an 
Award, and not declare the Law upon it; and then fare. 
well all Awards. And it is in Hutt. 447. That Awarding R 
Releaſe to Time of Award is void; which could not be, if 


it could be made good to the Time of Submiſſion. 1 7 


Ab. 242. 1 Ro. Rep. 1, 2. So as to that Point I differ with 
my Brother Potvel. And the preſent Caſe goes not ſo far as 
that before put, for this is not to the Time of the Award. 
but only to and upon Submiſſion Day; and the Law will 
make no Fractions of a Day, and the Submiſſion being of 
all Matters on that Day, the Releaſe is likewiſe ſo: So that 
if that were the Queſtion, I could not give my Opinion {or 
the making it good as far as it goes upon the Releaſe, 
Now as to the Releaſe orderd to be given by the Plain- 
tiff to the Defendant, that cannot be ill awarded upon the 
ſame Reaſon that I hold the other ill, g. that it would 


| releaſe the Award Bond; for that Releaſe by the Award is 


the laſt Thing to be done, and then it is no Matter tho' it 


ſhould releaſe the Bond, the Conditions whercof would be 
compleatly perform'd by the giving of it. But I hold it 
will not be good upon another Reaſon, becauſe it is to be 
given upon the Defendant's performing all the Parts of tbe WM 


Award of his Side; ſo that is the Confideration of it, which 


is a Matter precedent, and therefore ought to be firſt per- 
formed: So if any Thing that is awarded to be done by the 
Defendant be void, it ought not to be done; and till it be 


done, this Releaſe is not to be made ; ergo never to be 
made. So I do agree with my Brother Powel in Part, 212. 


that if Part of the Award be void, yet if it be a Con- 
dition precedent, it muſt be perform'd before the other per- 
forms of his Side; but my Brother's Diverſity of expreſs 


Words of Reference I think will not hold, that is, that 
where the Words be expreſs, that upon Performance of that 


part which is void, the other ſhall do ſuch a Thing, there 
the void Thing, ſays he, is a Condition precedent, and muſt 


be done; but where ſeveral Things are order'd, and ſome 


2 Lev. 3. ; 
If it appear 
that a void 


Part of Award 


of them void, and that ſuper performationem præm ſuch a 
Thing ſhall be done; there he ſays it, is enough to do 
that which is well awarded, to be intitled to the Thing to 
be done of the other Side: I ſay that every illegal Part of WM 


an Award is the ſame Thing to many Purpoſes, as if it were 
not in; but yet if it appear that the Arbitrators delign'd that 


was intended as a Conſideration of a Thing's being done on the other Side, it muſt be done. 


4. = . 


Fa 
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{ach illegal Part thould be Part of the Conſideration, in 
reſpect of which the other was to perform, it muſt be done, 
or elle here is not that Advantage for the other Side, which 
was deſign d for it; and he has a Wrong done him by being 
treed to pay for a Conſideration which he has not. = 

Then here is a Submiſſion of all Matters in Difference; 
ind here is Mention made of fuch Cauſes of Demand the 
Plaintiff has againſt the Defendant, and ſuch and ſuch Mat- 
ters order'd to be done by him in Diſcharge of them; and 
Accord with Satisfaction would be a good Plea in Actions 
tor them, therefore this Award will. Jud pro Oger. 


$tmſon verſus Barlocv. 


TN Caſe Plaintiff declared, that he was of and uſed the Words. 


4 | ; FLO | 1; 2. To ſay to a 
Trade of a Millener, and was of Good Credit and Re- 07 T 


putation ; and that the Defendant with Intent, 5c. ſaid theſe 2a be 
Words to him, Thor art a beggarly Fellow, aud not worth a Fellrw, and 


Farthing ; and laid, that by reaſon of theſe Words A. his 2 5 
former Cuſtomer left him, and that the Defendant ex 20 te- actionabie 
riori malitid ſaid of him, You are not worth a Farthing, Without pe. 
Verdict and entire Damages. And it was moved in Arreſt 
of Judgment, that the Damages being entire, it muſt be 
intended they were aſlcſs'd for both the Words, and that the 
ſecond Words were not actionable, tho' the firſt were, in 
reſpect of the ſpecial Damage; therefore there could be no 
Judgment. Car": It is true, if the ſecond Words be not ac- 
tionable, tho' the firſt be, yet ſince Damages are intire, 
there ought to be no Judgment : But we hold both Words 
are in themſelves actionable in this Caſe, for they both pre- 
judice the Plaintiff in his Credit, he being a Tradeſman, and 
by Conſequence living by his Credit; and this being a 'Trade 
well known, of which Credit is a great Support. The Au- 
thorities are many as to the firſt Words; 1 Zo. 321. 1 Cro. 317. 
laid of a Hamborough Merchant, He came a broken Merchant 
from Hamborough, which Words are not fo ſtrong by a great 
deal, as thoſe now in Queſtion ; for tho' they did not import 
that he was a broken Merchant at that Time, but had been 
lo ſome ten Years before, as appeared by the Declaration; 
and he might be a good Man at the Time of ſpeaking the 
Words, yet they were adjudged actionable. Hutt. 125. Ac- 
tion maintained by a Fuller for there Words; Truſt him 
not, he owes me 1001, and is not worth a Groat; and be- 
cauſe he was a Tradeſman, and that the Words did tend 8 

| 15 
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cial Damages, 
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his Diſcredit; they were held actionable, tho' there were g. 


ther Words put in, he owes we 100l. and it might be iu. 
tended that the Words meant, he will not be worth ; 
Groat when he has paid me my 100 J. and it was not. 
much as ſaid that he was not able to pay the 100 J. 
425. Said to a Tradeſman, 7 hou art in 8 broken doen. 
Condition, and held actionable; and to ſay that one is har 
worth a Groat, is worſe than to fay that he is in a dec 
Condition. The only Caſe againſt us is that of 1 Ry, , 
86. An Action by a Dier for theſe Words; Thor art 1+ 
worth a Groat ; and there it is faid Judgment was arreſtag. 
it was Error of a Judgment in a Country Court: And the 
Declaration averrd, that where the Words were ſpoke, the 
Words ſpoke of a "T'radeſman were of the fame Accoptation. as 
if it were ſaid that he was a Bankrupt ; and it was held there 
was no Occaſion for the Averment, for the Words were in. 
tellizible enough of themſelves, but that the Action would 
not lie; for tho he were worth nothing, yet he might have 
good Credit. But in the ſame Page it is held, that to lay 
of one that trades, T hat be is a beggarly Fellow, with Aver- 
ment that it was ſaid in London, where they did import 
that he was a Bankrupt, was actionable. And we think the 
Averment ſignihes nothing in the Cafe, for it does not alter 
the Nature of the Words; for to fay of a Tradeſman in any 
Place, that he is not worth a Groat, imports a Scandal; and 
no body will truſt a Man that is thought to be worth nc- 
thing. And the Caſe of Botolſerorth, Thou art a beegar| 
Fellow, go home and pay your Debts, was cited; and held it 
was hard in nothing but the Exceſſiveneſs of Damages. And 
Hill v. Drake, Ray. 184. He is a begearly Fellow, and unt 
worth a Groat, and not able to pay his Debts; which later 
Words, ut able to pay his Debts, do not aggravate the 
Caſe. Jud pro Oner', per tot Cur. 


as 
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0 Ss LP 


Shaw verſus Bull. 
wy % C NNE ſeizd in Fee of five Meſſuages, by his Will de- 
6 Mod. 106. viſed two of them to his Wife for Life, remainder to 
One ie of his two Daughters in Fee; and deviſed the third to the Wife 

wo Houſes : | | : . 
deviſes one and her Heirs ; the fourth he deviſed to the Wife and her 
Houle to A. he” | | | 15 | 
and her Heirs, ſhe paying his Legacies, in cafe his Goods and Chattels were not ſufficient ; and if the did 
not make Proviſion for the Payment of them in her Life-time, the Legatee might fell the ſame : Aud 


all the Overplus of my Eſtate to be at 4.'s Diſpoſal; and made her Executrix. The ſecond Houſe 
does not paſs. Led: 


"T0 - — STS 
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Hors, {he Paying his Leg zacles, in caſe bis Gocds and Chat 
tels did not anſwer them "all+ And i if ſhe did not make Pr. 
viton for the Payment of his Le; gacles in her Life-time, that 
+ ſhould be lawful for the Legatec, after her Death, to fel] 
the {1d Meſſuage, to ſatisfy the Legacies out of the Value 
thereof. And then follows th 15 Claufe, on which the Doubt 
ariſes; Aud all 76 Orverplns of my Fſiate to bo at my Il Ie 
1; pol al, aud male her my Hæccutriæ. Pt d the Court de- 
liver'd their Opinions ſeriatim thus: 

Blincow : t appears he had five Meſſuages, and deviſed 
four of them, and ſays nothing expretly, or at leaſt -parti- 
cularly of the fifth; but the Queſtion is, whether there be 
Words enough to new his Intent was to paſs the fifth Meſ- 
ſage to his Wife; for if that appear to be his Intent, it 
ought to go to her. If he at firſt had deviſed her all his E- 
ite, this houſe wou! a have paſs d to her; but compare this 
Clauſe to the fublequent Words, aud make her my Exec: 
trix, it ſhews his Intent was to grant her ſuch Eſtate 
as ſhe was capable of as Executrix, and that is only Perfonal 
Eſtate; fo the Senſe would be, Aud I give my Wife all the Malling ore 
Ocerplus of my Perional Fftate, and make her my Hæeccii 1 
trix: If he had faid I make my IWiſe my Tixecntrix, and Oel of 
gie ber the een of my Fiſtate; that would only give de Hüte, 
her Perſonal Eftate or Ch: reel and will it not be the ſame aud 1 NY 
Thing to invert the Sentence? Again, to conſider this tate. 


Clauſe as it ſtands with the precedent WW ords: there is a De- 


4 


viſe of the fourth Melluage to her and her Heirs, Paying 


his Legacies, Cc. And if ſhe does not provide for Payment 
of them, that it ſhall be lawful for the J.vgatee to 
ſell it; and all the Overplus, Gc. which may very well 
be fatisfied by making a Deviſe of the Overplus of the Price 
of the Houſe, when ſold by herſelf or Legatee; for if ſhe. 
in her own Life-time had fold the Houſe, it would become 
a Chattel of an Inheritance; that is, the Overplus after pay- 
ing the Legacies, was what he intended her by theſe Words. 
For the Houſc being deviſed to her and her Heirs, and or- 
derd to be fold for Payment of Legacics, the Overplus 
would perhaps in Equity be adjudged in her as Executrix; 
but by theſe Words, and this Conſtruction, ſhe would be a 
Reiiduary Legatce. So that it you couple it with the ſub- 
quent Words, the has only the Overplus of his Chattel 
Litate; if with the precedent, it will be the Overplus = 
the Purchaſe-Mons ey of the fourth toute, when fold; and 
lo by no means dos extend to the fith H. uſe. £ 
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Woe {uf em conſtrucd favourably for the Heir. And the Cafe 
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Porrel! : Uncertain Words in a Will muſt never be carrie 
ſo far, as by them to difinherit the Heir at Law: and 


Words which tho' there be Words which of themſelves would difinhei+ 


of themſelves , . ; * 
would difinhe- him, yet if they come in Company with other Words, Which 


rit an Heir at do render their natural Import leſs forcible, they ought to 
Law, if join'd h. | 


at 
\ 
UL 


which make Bowman and Milbank was upon this Reaſon; the Wore; 

_ os for: were, 1 give all to my Mother, which might include what. 

conſltud fer Ever he had to give, either Chatte! or Inheritance; yet be. 

his Benefit. Cauſe it may be a perſonal or Chattel, or all real or Inke. 

i ritance, it was taken to be too looſe and gencral to diſinhe 

Noy 48. rit an Heir at Law; and therefore no Land did paſs. N 

48. 4. feisd of Block- Acre and Mhite- Acre, deviſes both 

to his Wife for Lite; the Remainder of Plack- Acre to J. 8, 

in Fee, and leaves the Fee of Myhite-Acre undiſpoſed of, ad 

then ſaid, And J make my Wife my Execntrix of my Go 6 

and Land; the Inheritance did not paſs, tho' the V ors, 
according to the Civil Law, would include it. 

An Inheritance yet will paſs in a Will by the Word; 

all iny Eftate; yet they are very general, and do take in 

a Perional Eſtate, or a Real Eſtate, or both together; and 

therefore, when the Words a/l my Hate arc in a Will, they 

are always let to be govern'd by ſome other Words in ite 

Will. And therefore in the Caſe of Zonſor and Rer. 

Deviſe of all his Eſtate, paying Debts and Legacies, and 


* 


he was found to owe Debts beyond his Aſſets; the Inheri- 


tance was adjudged to paſs. A Man, among all other 
Things, deviſes his Perſonal Eſtate; his Inheritance does not 
paſs. 1 Mod. 100. 3 Keb. 140, 145. One deviſed all his Te- 
nant Right in Dale; if he had no other Freehold in TD: 


it ſhall paſs; ſeczs not. Vide 3 Med. 45. Reeves v. Winning: 


ton. I hear J. S. is enquiring after my Death, bit J 
am reſolved to leave him nothing but what his Father left 
him, but I leave all my Eftate to my Me; there the Wife 


took all the Real Eſtate, and the Reaſon was, becauſe of 


the other Words, which ſhew he meant to exclude the 
Heir at Law. Mich. 32 Car. 2. Ro. 473. A. had Freehold 


and Copyhold Land, and makes his Will in theſe Words; I 
give all my IJ Hate, of ehat kind ſoever, not before mentioned b) 


me, to my Ilife, whom I make my Executrix ; and it was held 


the Copyhold Land did paſs, not by Force of the Words alone, 


but becauſe it appeard that he had made a Surrender of the 
Copybold Eſtate before to the Uſe of his Will. But here b 
nothing to help the Words here; for 1/, Here is a Deviſe of 
his other Houſes by particular Words, two of them he gave be 

1 * 
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fr Life, with Remainder over; the third to her and her Heirs : 
the fourth for her and her Heirs conditionally, and all by ex- 
preſs Words. And it is hard to ſay, that if he deſign'd he 
tne fifth Houſe, that he would attempt to pals it by theſe 
general Words, more than he did the former Houſcs ; eſpe- 
cially to make ſuch Conſtruction to diſinherit an Heir at 

W. | | 

. 0%. What is meant by theſe Words, if the fifth Houſe 
goes not pals, it cannot be the Reſidue of his Perſonal E- 
late, for he had not enough to pay his Legacics; and it is 
ain Part of them were not to be paid till after the Death of 
the Wife; for the Words are, That if ſhe in her Life-time 
did not pay them, then the Legatees might ſell; and therefore 
the Words cannot be ſatisfied by applying them to the Re- 
ſidue of the Houle when ſold, for it was not to be fold till 
after her Death; and to leave the Reſidue of a Thing not 
to be diſpoſed of till after her Death, at her Diſpoſal; ſeems 
unreaſonable. N . 

Aunſio. It does not appear what Perſonal Eſtate he might 
have, tho' he made this cautionary Proviſion for fear he 
ſhould not have enough; and there might happen ſome Con- 
tingencies, for which wiſe Men do make Allowances in 
their Deſigns; beſides it is plain he meant the Wife ſhould 
make Proviſion for the Payment of the Legacies in her 


* N 


Life-time, and then ſhe might ſell the Houſe in her Life, 


and then the Words would have a natural Operation, 272. 
to give her the Reſidue of the Value of the Houſe. And 
ſuppoſe neither of theſe Things were, ſhe might diſpoſe of it 


by her Will, like one Contingency of a Diſtribution, which 


none know till Diſtribution made. 
Necill contra, I agree the Words of a Will to diſinherit 
an Heir at Law, muſt be very plain and apparent in the 


Will; but fince Men may deviſe their Land, as well as paſs it 


by Deed executed, we ought to follow their Intent, and 
make it their Will and not ours. It is true an Heir at Law 


ſhall not be lightly diſinherited, and the Intent of the Teſta- 


tor is to be gatherd froin the Words on the Face of the 
Will. But ſure the Words in Queſtion are very comprehen— 


five, (all the Overplus) which relates to ſomething before, 


of which it is an Overplus; and the Things gone before are 

a Real Eſtate of Inheritance: And if he had faid, ail the 

Overplus of my Real. Eſtate, the fifth Houſe would pals 

by it; and theſe being vc ha re{ata are the ſame. 

Trevor, C. J. I agree with my two Brothers that ſpoke 

_ firſt, The Cafes of this Kind in Books are each upon its 
| | | OWNn 
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To make an OWN particular Reaſon, and affect not this Cafe, And I ,,. 


nr e e feſs in Conſtruction of Wills, generally, the Words 4 22 
paſs under the | . - EI 5 „„ e 
Word , p.. the Neſidue of my ſtate, or the Overplus of my Jiſtatt, nua 


| fue, or Over- well paſs an Inheritance, where the Intent is apparent 16 
paſs it; but ſuch Intent, to carry an Inheritance by ſuch 
tent muſt be Words, mult be very apparent, and neccflary to be dry, 


plus of iny E- 
/tate, the In- 


very plain; from the Words of the Will, and Circumſtances of the Caf, 
2 1 For if the Words be indifferent to real and perſonal Eat. 
rent to real Or may be applied to perſonal alone, there the Heir at Lau 
and perſonal js not to be diſinherited by the Implication of ſuch Word. 
bahn or by any Implication at all, but what is a neceſlary one. 
Heir, Style 293. Deviſe of T.and paying all his Debts and Le». 
cics, the Inheritance paſles ; becauſe, by the apparent Int: n 
of the Teſtator, his perſonal Eſtate was not fuffici nt to pry 
his Debts, Gc. and ſo for the Neceſſity of performing his In- 
tent in Payment of them, it was held the Inhelitance did 

paſs. 3 Keb. 45. upon the ſame Reaſon. 

Then, upon Conſideration of the Parts of this Will, there 
is no neceſſary Intent to be gathered from the ſeveral Pant, 
of it to paſs this fifth Houſe. 1/, It is plain the Teſtatar 
was very particular in expreſſing what he would paſs in lis 

Will, and leaves little Room for Conſtruction ; he very p.r- 
ticularly and expreſly deviſes and limits the four Houſes, and 
what Eſtates deviſces ſhall have in them; and that of a Sud— 
den he ſhould alter his Method of deviſing, and go abut 
to give his Wife an Eſtate by general and doubtful Defcriv- 
tions, ſeems odd; and we will intend he remained contiſtnt 
and agrecable to himſelf during the whole Will, and know 
that what he did not give to the Wife would go to the 
Heir; and therefore had no Occaſion of ſaying any Thing of 
the fifth Houſe, or of him. „ 
And as to the Objection, that if theſe Words do not carry 
the fifth Houſe, they are of no Uſe; I own, if that wee 
true, it were a weighty Objection ; but they are to be oi. 
wiſe well ſatisfied; for the fourth Houſe is deviſed to  r 
in Nature of a Truſt, liable to the Payment of Legaci -, 
and upon Default in her, Power is given to Legatees toe 


ſo if theſe Words had not been put in, what ſhould become | 


of the Overplus; it would be doubtful how that would 5. 
in Chancery, and there are Caſes on both Sides; it was a Q. 
ſtion, whether when Lands are given in Truſt, and Money!“ 


raiſed by Sale of them, and there is an Overplus, whether 


rn 


that ſhall be a reſulting Uſe for the Heir at Law, or to! 
the Truſtee. Vide Brown v. North, in Brideman's Pinie. 
it was a Queſtion again; and it was held the 'Fruſtce ſhould 

4 | | es Have 
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have it, So here being a Truſt in the Wife of the fourth 

leuſe for Pay ment of Legacies, it was not unnec ffary to 

explain that it was his Intent the Wite thou!d have the Sur- 

pluſage or Overplus ; which rightly lignitties 4 Reſidue of 
ſomething before not diſpoſcd of, And this Reſidue, alter 

dle and Payment of Legacies, is an Overplus of his Eſtite ; 

nd where Words in a Will may be ſatisfied, without car- Where Word; 
wing an Eſtate from the Heir at Law, they ſhall never be e 
enltrued to diſinherit him; for the Heir is not to be diſin- „heut tu. 


herited at all by any Implication, but ſuch as are necef{iry, kingan tate 


— 


) . 
and without which the Words would be rejected as void, „ 
and of no Senſe or Signification. And ſhe herſelf might diünherited. 
eh in her Life-time, and then ſhe was to have the Reſidue; 
or if the Legatee ſold after her Death, her Executor ſhoul( 
have it in the Right of her, and not as 'Fruſtee to be ac- 


countable to any. Jad acc per Trevor; Powell & Pliucoce. 


Wetherell verſus Clerkfon. 


ASE for theſe Words, 7% are a Whore, aud a per- Words. 
jurd Iore, per quod ſhe loſt her Marriage. After Ver j;% ©* © 
dict for Plaintiff it was moved in Arreſt of Judgment, that which the Loft 
ſhe had not laid in certain with whom ſhe had loſt her Mar- ber Marriage: 
rage; for the Words being not actionable, but in Reſpect u hon 
of the ſpecial Loſs, therefore that ought to be ſhew'd in tfonb, cite ill, 
certain, for it is iſſuable. And tho' it was objected, that the 
Jury have found Loſs of Marriage, and then it muſt have 
appeared to them, and that could have been only with 
one; and Hetley 8. was quoted for this; yet the Court held 
the Objection fatal; for where the laying of particular Da- 
mage is the Gift of the Action, it ought to be laid ſpecially 
and certainly, that the Detendant may have an Opportunity 
of traver{ing it; and there is no Caſe where the laying of Wherever Hy 
particular Damage is neceſſary to the Maintenance of the Dares is - 
Action, but it muſt be laid certainly; and the Opinion in necetlay to 
Iletley is long ſince exploded; ſecus where the particular tie Maine: 
Damages are not the Giſt of the Action, but only an Ag- e fen 
Sgravation. Et Quer uihil capiat per Billom. mull be laid 


certain. 


7 | Cole 
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Cannot agend One cannot amend after Iſſue joined and entered, much 


all the Term. ſtration ſhall not be kept in Court all the Term, becauſe the 
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Coke verſus Heathcot. 


N TE; Court will never give Leave to bring Prine; 11 
Intereſt not and Intereſt into Court, and ſtay Proceedings 1 
e ages Bond when the Suit is upon a Counter-Bond, or when ther | 
Counter-Bond. is any Pretence of a collateral Agreement. | 


Principal and 


On Relief by Note; When one is relieved by 4 ” Ore Oy 
Audita querela INE 1 | y Audita querela, he ſha) 


he is reftored be reſtored to whatever he loſt by the Judgment, Ang it 

to all that was a Man has a Releaſe from the Plaintift which he has not 

loft. an Opportunity of pleading, and brings reaſonable Proof ot 
it, the Court will relieve him upon Motion, and awarg ; 
Superſedeas of the Execution. And upon an Audita quere!; 
the Bail generally ought to be put in in Court. 


_ mot 3 
—_ 4% lefs after Verdict; and who diſcontinues muſt pay Coſts, 


Stedman verſus Robiſon. 


In Suit in in- pate Judgment from a County Court, where Debt was 
ee pint by Juſticies; the Declaration was, that the Defendant 
the Condat was indebted to Plaintiff, within Juriſdiction of the Court, 
was within the for Goods fold and delivered, and becauſe it was not al- 
Juriſdieton. Jedged that the Contract was within the Juriſdiction, Judg- 
ment was reverſed ; for if one be indebted to another he is 
ſo wherever he goes. Vide 1 Vent. 243. 


Cin verſus Thornborough. | 


Leet may a- I) E R Cur: One cannot be amerced in a Leet for a pri- 
merce for a BY ; a Pr. 
publick Nu. L vate Nuſance, but may for a publick. 

lance. 2 end LINDE „ 


Roberts verſus Arthur. 


When there D* R Cur': If upon pleading a Deed a Profert be made 
is a Profere fg” of it, it ſhall remain in Court all the Term, and no 


mains in Court longer, if it be not controverted ; but Letters of Admini- 


2 Admi- 


2 "LI — a 


Adminiſtrator may have other Actions pending, and it would 
de a Prejudice to him. Lide 36 . 6. 30. And giving of 
Oyer is the Act ot the Court, and therefore to be done 
the Prothonotary in his Office, where now the Courſe is 
to do ſuch Things as were done in Court, when the Plead— 
ings were Ore tenns, at the Bar, and an Attorney ought 
not to do it. 


Hor ſenholm verſus Manucaptors of Berks. In B. R. 


CT fac' againſt Bail, who plead no Capias againſt the Copies re 
Principal. Plaintift replies and fets forth a Capias re- turnable gra: 
turnable coram Rege indefinitely ; and upon N tic record ee ad 
produce one coram nobis apnd Weſtur ; and upon Demurrer, ts gud 
it was urged by Squib and others, that here was a Vari- 7%, ne 
ance. Vide Dy. 153- 7 H. 4. It one plead an Outiawry at Be 185 
Suit of 4, and produce one at Suit of B. it will be a fatal 
Variance; for if it were aſcertained at whoſe Suit the Out- 
lawry was, the other might reply that it was reverſed; and 
a Capias returnable coram Rege ubicungue, and coram Rege 
apud Meſtinonaſt, are diſtinct Species of Capias, If a Plea 
de held before nine Commiſſioners, and a Certiorari comes 
to remove the Record, and the Record certified be ſaid to 
be corum eight, it will be a material Variance; tho' it may be 
ſaid, if it were before nine, a fortiori it is held before eight; 
quod fuit conceſſum. And Holt C. J. ſaid, if a Capias be corn 
nobis ubicunque craft Animarum for the Purpoſe, and before 
that Day the Term is adjourned to Oxford, by that Capias 
the Parties have a Day at Oxford; but if in that Caſe it were 
coram obig apud IWeftmonalr, the Parties indeed would have 
a Day at Oxford by the Writ of Adjournment, but not upon 
the Capias ; and when a Writ is returnable at a common 
Day, it is always zbicumque; but if the Court be at J/eſtmin- , Vent. 4. 
ſter at the Time of iſſuing the Writ, and it be made re— 
turnable coram Rege at a Day certain, it muſt be intended 
at Weſtminſter, But per Cur: This is no material Variance ; Vide 1 Vene. 
and they compared it to the Caſe in Hob. 54,55. where a 233, 234 
Capias was pleaded, which being without Addition is to be * © © 
underſtood of an original Capias, and an Alias Copias pro- 
duced, and it was held it did maintain the Plea, l. 46. 
2 Cro, 3 2. Caſe: for malicious Proſecution, upon an Indict- 
ment cora ſuch and ſuch Juſtices of Peace, Nec uu ad di- 
verſas. felozzias, &c. and in the Indictment they were ſtiled 
only Juſtices of the Peace; and yet it was held well, being 
1 0 | the 


Term. S. Mich. 13 W. III. 1501. 5900 


— 
—_ 


600 Term. S. Mich. 13 W. III. 1501. 


| ee : 
| the ſame in Subſtance; ſo here; and the Difference between 
| a material and ſubſtantial Variance, and what is not mate. 
| # Record ta. rial; as in the Caſe of a Record before nine, and a Ree, 
k nine, one re. before eight removed, the Variance is material; for that * 
| turned before it was before nine is the Deſcription of it, which does ne 
N Vari. agree with a Record before eight; of the other Hand vid; > 
g e Br. Fail. of Record, f. —. In an Aſſize the Tenant pleig,; MW © 
| : a Recovery againſt 7. and produced a Record of a Rα W ** 
; very againſt J. and his Wife, and judged good. Aud % WM . 
pro Cue, 18 5 
j NC 
| Re ts : | tc 
1 Þeech verſus Trevors. | 1 1 lt. 
f 5 © b) 
| Debt on Re- EBT upon a Recognizance in Chancery; Declata. MW 
| N— 5 Z tion was, that the Defendant perſonaliter conſtity ö 4 
N 55 held well. coram Rege in Cancellaria cognovit fe deberi in ſuch a Sum: MW © 
1 and Broderick excepted, that here were no obligatory Words, 5 
q ſecus if it were debere. But per Cur: 'Tho' it might be 6 
l better ſo, yet debeor is ſaid paſſively; and the Word Yes MW © 
1 is not neceſſary to make a Debt, for reueri or obligari woud q 
q do. And there is no ſuch Word in true Latin as Jude. 4 
1 tatns ; yet it has now obtaind in Law; and Plaintiff had 
4 Foo na ar b 
1 Note; Holt asked the Counſel for Plaintiff if Debt were 8 
1 brought in the Common Pleas upon a Recognizance in Chan- 
1 cery, and the Defendant craved Oyer thereof, what muſt be 
[ done ? For if Covenants be, and Bond for Performance, in 
1 Debt thereupon the Defendant's Way is to produce his Part, To 
3 Vide 1 Sab. . F 
4 At Niſi prius coram Holt. P 
4 Pi in Caſe declared of an Agreement made be- py 
4 tween him and the Defendant, that the Defendant Þ 
i would let him have the Uſe of twelve Acres of Turnips ® 
| for ſuch a 'Time, for his Sheep; and the Evidence was, tl 
F that he would let him have twelve Acres of Turnips. And - 
U per Holt; It maintain'd the Declaration; for the Land did tr 
= not paſs, as it would by Grant of ſo many Acres of Paſture; 0 
4 but it is like granting ſo many Acres of Corn, whereby the 0 
q Corn only would paſs. _ 3 tl 
2 | Dominu 


_ 
6— 
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Dominus Rex verſus WWorfſenholm &5 Weeks. 


HEY being indicted, one of them removed it by Cer- Inditmene «- 
ſorari, entering into a Recognizance to carry it down wm * 
o Trial. And it was reſolved, that the Indictnient was ed bby 
moved g both; and that the Defendant who removed Ce, it 
+ {faves his Recognizance, by trying it as to himſelf; for * K 
that the Acquittal of one is not an Acquittal of the other, 
vor ice vera; neither can it be exacted of him to enter in- 
to a Recognizance to try againſt both, And that notwith- 
ending the other Defendant had appeared below, and now 
ly the Removal is put without Day ; wherefore if he do 
not come in above gratis, Proceſs of Outlawry ſhall go a- 

gut him; and for this Caule it was, that before the Sta- 

tate, the Courſe was to grant no Certiorari to remove In- 

dictments from London or Middleſex, without the Defen- 

dant gave Bail to try it. And the Chief Juſtice ſaid, it is Cori? ©s 
always indorſed on the Back of the Certiorari, at whoſe Re- ang 8 - 
queſt it is granted; for tho it be the King's Command, yet ;; ;- ens 
it is at the Prayer of the Party; and the End of Certiorari j, 

is to do Juſtice, and prevent Vexation and Oppreſſion. And 

if two be indicted jointly, and join in Plea, there thall go 

hut one Jenire fac; ſecus it they fever; | 


Dominus Rex verſus Lowe. 
| , 1 | | Return to a 
TO a Mandamns to ſwear him Common- Council! Man fear in a 

I for the Town of Cambridge, it was returned, that he Common- 
had not taken the Oaths according to 23 Car, 2. And good Cane 
per Cur, after Arguments; i taken the 


| | Oaths, good. 
The Principal died before the Return of the ſecond Fc?” Vider1o.159. 
fac againſt the Bail, and after a Capias return'd againſt the Principal cid 
| Principal, And it was urged, that ſince the Bail would have farm of the te- 
been diſcharged by rendering the Principal at any Time before cond ôSd fac” 
| the ſecond Sci” fac! returned, and that they are now deprived - "option 
of that Advantage by the Act of God, it were but reaſonable 
to diſcharge them. But per Cur': It cannot be; for it is In- 
dulgence to allow a Render after a Cap/as return'd in Dif 
| charge of them; and their Recognizance is forfeited upon 8 
1 the Capias return'd againſt the Principal; nd the Court 236 : 
Wil only diſcharge the Bail after, where they render, but 
_ 70 not 


quoad both, 


Mandamus (o 


his not having 


beiore the Re- 


** p — 
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Death of the not where they cannot; but the Death of the Party before a 
Party before Capias return'd, had been a good Plea to the Sci. Fg, and 


Return of | 
Capias, a good ſo was the Rule. 

Plea to the | 

2 ee Per Cnr”: A Plaintiff in Error cannot move to quaſh his 
ar be Writ of Error before Error allign'd: 

quaſh'd before | 
Error aſſign d. 


At Niſi prius coram Holt. 


A perſon, who | N Caſe for Money received to the Plaintiff's Uſe, it ay. 
nar or pear'd on Evidence that the Defendant had indicted the 
Indictment for Plaintiff for regrating Wool; and after compounded the 
an Offence of Matter with him for a Sum of Money, for which Money 
a Publick Na this Action was now brought by the Plaintiff, And / 
ture, was fin'd. f S* | na Holl 
was ſo angry with the Parties for compounding an Indic. 
ment of a publick Nature, that he had the Plaintiff ny. 
ſuited, and fined the Defendant; but he ſaid if it were an 
Indictment for a private Wrong they might do it. 


The Remedy Per enndem . The proper Remedy againſt a Factor, acting 

gant EO ſuch, is Account; but it he converts, Trover will lc | 

bat ir le cen. Againſt him. A. finds Goods of B. and refuſes to deliver 

verts, Trover them to him, his Remedy is Trover; and if C. happens to 

lies. get them, 4. may maintain Trover againſt him, but he 

ſhall have but one Satisfaction; but after A. has recovered 
againſt B. B. may maintain 'Trover againſt C. 


Per eundem: The Confeſſion of the Party is Evidence, 
but the worſe Sort of Evidence. | 


Phyſicians not Per eundem Since the Statute of H. 8. of Confirmation 
to practiſe in Of the Charter of the College of Phyſicians, none can prac- 
London, or ga a . | | . | 3 . 

| ſeven Miles tiſe Phyſick in London, or within ſeven Miles round it, 
round, with- without a Licenſe from the College; and the Exception 
out Licence of . : TS 3 

1 therein does not qualify the prohibitory Clauſe in it, but 
any where elſe only orders that in all Parts of England a Practiſer of Phy- 
mult bea „ lick muſt either have a Licenſe from the College, or be a 
have Licence. Graduate in either of the Univerſities; and that, he ſaid, was 
Ante p. 386, the Scope of the Statute in few Words. And per las, It an 
387. Action be brought upon Act of Parliament, and it be {et 
forth to have been held by Prorogation, when it was by Ad- 
journment, it will be fatal; and before the Time of H. 6. 


Acts of Parliament were by Way of Petition and Anſwer. 
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* 


A Woman, whoſe Husband had left her about twelve A feprrate 
Years before, had carried on a Trade in her own Name as a Trader cannot 
Widow, and gave Receipts in her own Name; being ſucd for e- 
Debt contracted in the Courſe of her Trade, gave Cover- ed in he Way 
ture in Evidence, and gave Evidence of her Husband's ha- 9! her Trade, 
f alive 1 | 3 it de Ifut- 
ving been lately alive in Ireland; and my Lord directed the band be Living 
Jury to find for the Defendant, and fo they did. 

Per Cuftod figil in Cancel: This Court will never Equity wil 
help a defective Conveyance, without Conſideration; as if a hon foo 
Man voluntarily makes a Conveyance to another of his E- te 
ſtate, and it proves defective; ſecus if it be for Money, Mar- witiout Con- 
ringe, Jointure, Gc. And whereas Pratt at the Bar affirmed wn. 
that Equity would compel an Execution of a Fruſt de- 

clared expreſly, tuo without Conſideration ; my Lord an- 

ſwer'd, I do not think fo truly. 5 


Per Clerk, Maſter of the Office: If there be a viſible At- 
torney, a leaving a Declaration in the Office not ſufficient; 
ſecus it is good. 


Fyres moved to quaſh an Indictment for taking away 
Goods of J. to the Value of ten Pound in Money number'd; 
and the Exception was for the Incertainty of what is meant 
by the Word Pound, whether Pound Weight, or Pound e. 
But per Cur, Pound of Money is of known Signification in 
Law, and the 'Term uſed in all Originals, Pracipe A. quod 
reddat B. cent. tb. And fo are the Concluſions of Writs and 
Counts ad damm cent. lib. Gi. and he took nothing by his 
Motion. - 


Vincent verſus Preſton. 


Laintiff declared on two ſeveral Promiſes of fifty-five When a Plea 


Pounds: Defendant pleads that qroad the firſt fifty-five bn with a 


Pounds Plaintiff aFFiomem habere non deber, becauſe there was Stad es 
but one fifty-five Pounds due at the Time of ſeveral Promiſes ; what that re- 
and that the ſeveral Promiſes were for that one fifty-ſive airs Bran 
Pounds, and that after the ſcveral Promiſes he paid the ſaid extended fur- 
tity-ftive Pounds; and concludes in Bar of the Action gene- ther 

rally. And per Cur", If you had ſaid thus, that Actio non, 

Cc. without the (qroad) it had been well; but here you 

lay your Plea to the firlt fifty-five Pounds by the quoad, and 
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tho your Concluſion be general, yet it ſhall not enlarge the 
Plea; which is reſtrained in its Beginning. And if Treſpaj, 
be brought for Aſſault, Battery and Wounding, it would 
not ſuſhce to anſwer the Wounding ; for the one may be 
without the other, e. the Battery without the Woundins 
And they all agreed; that when one begins his Plea wit! 
quoad, he thereby reſtrains it to what the qr/oad refers to. 
and tho' the Matter of the Plea be ſuch as would go te 
the whole, and the Concluſion be general, yet it ſhall not 
go beyond the Matter to which the qzoad refers. 


Cole verius Acorn. 


If Sherit le- IN Debt againſt a Sheriff, the Plaintiff declared upon a 


. r ng Judgment obtained againſt J. S. and had ſucd out a Fj, 
and returns Fa. and delivered it to the Defendant, who pirtute thereof 
Heri Fei, had levied the Money: The Defendant pleads vihil debt, - 
Debt will lie | 51. 6 * = CS 
againſt him, and adjudged a good Plea. And this Difference was takun, 
| that where the Writ has not been returned, the Picea is 200; . 
becauſe it is Matter of Fact whether he has levied the 
Money or not; ſecus where the Writ is returned Heri 


Fent, 


Dominus Rex verſus Emmery. 


ted on Infor- 


Perſon acquit- D having been acquitted upon an Information 


moved for Coſts, and had them; and the Difference is, 


mation had 


Colts. where the Judge, who tries the Cauſe, certifies probable 


Cauſe of Proſecution, and where not. 


Peters verſus Benning. 


Writ of Error 


4% arina A Writ of Error ad proximam Seſſionem in Parliament, 
Seffronem Par- and before that Time the Parliament by Proclamation 
hamenti, and vas diſſolved, and Day fixed for the meeting of a new one: 


before that a | Se cob 
Time it was and*upon Motion the Queſtion was, whether this Writ were 


 diflolved, and a Fyperſedeas of Execution, or even could be a Warrant to 


Day fix'd for 


the Meeting ſend up the Record to the new Parliament, there being no 


of a newone, Term intervening between the Return of the Writ and the 


and Term in- Time fix'd for the Parliament's Meeting. And 1/7, It was 


tervened, 


whether a Sazperſedtas of Execution. Per Holt : The Record is not removed. 


2 9 5 agreed 


in the one Caſe the Exccution is to be awarded here, but 
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— | 
aorced on that the Court can take no Notice of any extra- 


\dicial Determination or Order of the Lords. And per 
Halt, If an Impeachment be in one Parliament, and ſome If Proceedings 


Proceedings thereon, and then the Parliament is diſſolved, ve on Fm 


peachment, 


and a new one call d, there may be a Continuance upon the and Parlia 
Impeachment ; and he quoted the Caſe of James and Bertly, ment be dif- 
Paſch. 5 NM. & M. where a Writ of Error was teſted the proceed in . 
fourth of May, returnable the nineteenth of November fol- nother Par- 
lowing, to which Time the Parliament was prorogued, ſo ment. - 
that a whole Term intervencd ; and he ſaid it was his O- If Terminter. 
pinion they might ſuc out Execution notwithſtanding that eee 
Writ. And he remembred to have known it Ruled in Keeling Hui, 
and Hale's Time, that a Writ of Error was no Srperſedeas, my OR 
after a Prorogation, if a Term intervened. Hide 3 . wa 
41%. 1 Vent. 266. And the Caſe in 2 Cro. 341. was laid to » Mod. 106. 
de in Point, that a Writ of Error, and all the Proceedings M0. 44145» 
thereon, are determin'd by the Diſſolution of a Parliament. 

Vide Lane 57. 1 U. 7. 19, 20. pl. 50. Br. Err. pl. 25. That 

Plaintiff in Error is not bailable in Parliament for two 

Reaſons; one, That if the Judgment ſhould be affirmed, 

they could not award Execution on the Recognizunce. 2d!y, 

If the Parliament ſhould be difloived before any Thing done, 

all Matter depending before the Parliament would be there- 
by determin'd. Likewiſe a Tranſcript of the Record, and VideDy 375, 


my I 44 3 p * : K "EY I Jo. 66. 
not the very Record itſelf, is before the Lords upon a Tranſcript of 


Writ of Error; and in that it differs from a Writ of Error Recor is only 


from Jreland, or from the C. B. into this Court, where before the 
| Lords in Writ 


| | 5 5 | 8 SID of Error. 

in the other Cale it is not ſo tor the Neceſſity of the Thing, = 

becauſe the King's Writ runs not into Ireland; the Courſe is e Fs e 
| by | rit runs nos 

to ſend a Mandate to the C. J. of Trelaud to grant Execu- to Helau. 


tion. Fide o. 66. That Diflolution determines Error Ante p. 225. 


actually depending. Ray. 5. That a Prorogation, and a 


whole Term intervening, is a Syperſedeas of a Writ of 


Error in Parliament; and fo of a Diflolution, tho' the Er- 

rors had been aſſign d. If before the Tranſeript be left above, 

the Parliament was diflolved, the Writ was no Szperſedeas 

of Execution; but if it had been left above, the Diſſolution . e 
would be a Szper/edeas of it; but the Writ of Error would in the Lords, 


not be diſcontinued, there being a Day certain for the and there be? 


| BE Arn : | F*; 55 Diſſolution, it 
meeting of a new Parliament, by the very Act of Ditlolution. j;, SE. 


It may be a Queſtion, if a Writ of Error ad prox! deas, but the 


Parliam, when a Parliament is to meet at a Day certain, Vt ot Error 
| is not diſcon- 


be a Hiherſedeat, tho a Term does not interpoſe between rinued. 
the Telte of the Writ and the Time fixed for the meet- Vide r Ver: 


31. 


— 
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ing of the Parliament by the Diſſolution of the former b. 
liament ; but the Chief Juſtice ſaid, that as the preſent or | 
was, the Writ in Queſtion could not be an Authority 4, 
carry up the Record, neither could the Lords be legally 
poſſeſod of it by Virtue of that Writ. And he faid in (. . 
of Prorogation, the Writ of Error was returnable 4d pr 
Parliamentum; but in Caſe of Adjournment it was 4% 5... 
ſent Seſſion'. And after all here the Court left they ts 
do what they could by Law. 


Paulhill verſus Proviil 


Whether E was One of the five Kentiſh Petitioners, who petiti. 
Commitment 5 | LEES a : WT LH 
by either ond the Commons in an infolent Manner to grant 


Houſe of Par- Taxes, in order to war againſt Fra7ce; and being order'd into 


ee Cuſtody of their Serjeant, he now brought an Action of the 

Habeas Corpus Caſe againſt him for not ſhewing him a Copy of his 

Act. Commitment within fix Hours after, according to the Hl. 
Corp. Act; and upon Motion in the Caſe, Hilt ſaid that one 
may upon this Act plead ii, deber, and give the ſpccial 
Matter in Evidence in Debt upon this Statute ; and he (iid 
the Commons never commit but by Vote, or a Warrant 
under the Speaker's Hand. And whether the Hab. Corp. Act 
extended to Commitment by either Houſe of Parliament, 
would be cxamin'd hereafter : And he ſaid one may appre- 
hend without a Warrant, but not commit without a War- 
rant in Writing; and the Difterence is between Apprehend- 
ing and Committing, that the one is in order to the other, 
that is, the Apprehending is in order to carry beforc a Ma- 
giſtrate who has Power to commit. 5 


| Waldegrave's Caſe. 


Whether De- Eclaration was deliver d on Trinity Sunday, and de— 
e * bated on Motion, if ſuch Delivery were not void by 


on Sunday? the Statute of 29 Car. 1 - Te And per Holt, ſtrongly it 153 | 
Per Holt: It for 1ſt, It is no Act of Neceſſity within the Meaning of the 


may not. 


Poſtea Hill. Statute, as putting of Eccleſiaſtical Proceſs upon the Church 


13 W. z. Door, or making a Tender to ſave a Penalty. And he {ad 


Taylor's Caſe. he would take the Word Proceſs for proceeding, and ſuch 
9 Conſtruction as tends to a better Obſervation is to be made: 
And this Declaration, as deliver'd, could not be taken notice 

of without breaking of the Sabbath till Trim. Term; for 

= 3 | „ Yai 


= PPE." £ I II 
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that by the Statute of 32 JI. 8. c. 21. begins on Monday ; 
but Cid. Paſch. is indeed always on the Sunday, but is 
kept on the Monday. And per I, lt an Arreſt of a Per— 
ſon, that Skutks all the reſt of the Week, be void on S1:71- 
day, 0 fortiori this will be; but Gold et Powis dubitabant. 


Per Holt at Nift prius: In Debt upon a Bond upon Iſſue Hand, of Per- 


of Non eft fattnm, if Plain: ft Prove the Witneflos dead, I, 


beyond Sea, or that he has made ftrict Enquiry after them, tobe proved. 
and cannot hear of them, he ſhall be let in to prove their Ante p. 521. 
Hands: | 


And he, with Indignation, ask'd why Actions are not Juſtices cannot 


| . | | order Whip- 
brought againſt Juſtices of Peace, who order People to be ping babar, 07 


whipt in Pyidetbell, without Oath made before them, or Oath made. 
Power to convict. 


In Aſumpfit for Money received to the Plaintiff's Uſe, - 
the Queſtion at the Trial was, who was the rightful Yeo- 
man of the Black-Rod? and it was ſaid he was an Officer 
under the Uſher of the Black-Rod, and in Nature of a De- 
puty to him, and therefore to be nominated by him; and 
it was compared to the Caſe of Sheriff, who alone may 


make his own Under-Sheriff. It was agreed, that the Uſher 


himfelt is created by the King, and is a Patent Officer un- 
der the Garter Seal; and fo is the Clerk of the Lords. And 
per Holt, If the King grants an Office to commence after 
the Death of A. who has nothing in the Office, it is void. 
Note ; The Privy Signet or Sign Manual, is nothing but the | 


King's ſigning his Name /. Rex. nel] 


8 


—— — —— —— — ray 


Salk. 333. 
Suit cannot be 
in Spiritual 
Court for the 
Fees of a Re- 
giſtrer. 


D E 


Anno 13 W. III. in B. R. 


. _ W 


* 


Ballard verſus Cerard. 


HE Regiſtrer of a Spiritual Court libell'd there 
for certain Fees belonging to his Office, as for x 
Groat for every Oath adminiſter'd, and other ſmal! 
Fees accruing to him in the Exerciſe of his Ot. 
fice; and Proceedings carried to an Excommunication ; and 
Prohibition moved for, upon Suggeſtion that the Oſhce of 4 


Regiſtrer is a Temporal Office, and by Conſequence Matters 


concerning the Fees thereof were only conuſable at Common 
Law. And tho it was objected to be tor Fees accruing for th: 
neceſſary Exerciſe of his Office in Court, which Fees were bis 


ſole Recompence ; and ſo ſmall from every particular Per 


ſon, that to put him to an Action at Law, would be in 
effect to deprive him of them intirely: And ſome of them 
may be ſuch, for which there may be no Remedy at Las, 
as in caſe of the Box Money of this Court, or the Fces of 


Door-keeper ; and as to the Onantum of them, they are at 


ſeisd by Court; and any Court, ancient or new, that have 
neceſſary Officers, may aſcertain Fees to them, and all thoſe 
that uſe the Court ſhall be concluded thereby ; and ye! 
thoſe Fees may be ſo ſmall from each Perſon, that it may 
not be worth while to bring an Action at Law for them; 


and it was ſaid, if one refuſe to pay the Fee of the Door 


keeper, the Court would commit him, and that was the 


only Remedy. Holt contra: As to your Cafe of the Box 


Money; he ſhall not have the Rule if he does not pay fo! 
the Box; and we cannot juſtify Committing one for not pay- 
ing of Fees, and ſure there muſt be an original legal Rc 


medy, if there be Right; and ſure the Office of Regiſtrer or 


4 Arch- 


Term. Sanct. Hill 


* 
— 
} 


— * — 
q K * 
— 


3 
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1 

1 

ww 
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archdeacon is a Frechold, for which an Aſſiſe will lie; and 
x fo, A Denial of the reaſonable and uſual Fees thereof 
vill be a Diſſeiſin of his Office. And no Court has a Power No Cont bs: 
of ſettling the Fees of its Officers, fo as to conclude the Power to bn 
subject; but thus far they may go, as to judge what are 158 
reafonable Fees; and in a Quantum meruit by the Officer 1 
ſor ſuch Fees, the Judge's aſſeſſing them reaſonable may be e _ 
good, but not concluſive Evidence to a Jury; and ſo of the i 
Table of the uſual Fees of a Court not newly erected ; and 
after it is once found reaſonable by a Jury, then it may 
become concluſive Evidence; and ſo it has been adjudged, 
15 Car. 2. between Beal and Prior; for the Fees of the 
Regiſtrer of the Office of Inſurance ; vide Hard. —. Howe tie d | 
erer he thought it very proper for a Prohibition to have it“ 1 
ſettled judicially. And he ſaid, he would never grant a No Aue if 
Mandamus to ſwear the Regiſtrer of Spiritual Court, or an ee || 
SF official, hut world put them to an Aſſiſe. And he ſaid, 8 1 
were very unrealonabie to ſuffer the Spiritual Judge to de— 1 
termine the Right of Lay Perſons; and he had known an ibn 15.4, 
Official obtain a Prohibition when they would ſue him in L 
Order to a Deprivation below, tho' contrary to the Caſe of ; | 1 
Sitton's Hoſpital; and none could be concluded, as to a Tem- | | | 
poral Right, by the Opinion of the Spiritual Court ; and | 
hcre a Prohibition awarded. N 


Per Holt : Tho Feme Covert ſeal and deliver a Decd, Feme may =_ 
yet ſhe may plead Nor eff factum, and give Coverture in ogg ” 1 
Evidence . 1 

Bill of Exceptions is no Superſedeas of a Judgment; but Bill of Excep- 1 


( 


the Way is to bring Writ of Error, and aſſign the Excep- don no Super- 
a ö * fedras, © | 
tions tor Error, ay 


Defendant ſhall have no Coſts upon Judgment for him in Ante p. 19g. 


Demurrer in Abatement. 23. [ 
In Ejectment, if there be no Tenant in Poſſeſſion to be il 
3 ſerved with Declaration, the Plaintiff muſt go the old Way > l 
| ©! ſigning Declaration on the Premiſles, | 8 1 


70 Fenwick 


5 
# 
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1 
f 
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| 
h 


| lived in the 


juſtify break- 
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Fenwick verſus Lady Croſcbener. 


deans $95 = E libell'd againſt her in the Spiritual Court for C 
Libel fer Cs; habitation, claiming a Marriage with her; and Pra. 
habitation bition moved for, upon Suggeſtion that the Citation w 
win 2g to anſwer out of the Dioceſe, it being to Eccleſiaſtical Count 
the very Day Of Peculiar of Meſtmiuſter, whereas ſhe lived in Chefs; bur 
> pond it appearing by Aﬀfdavit, that ſhe dwell'd for a conſiderable 
Supgeſtion of Lime in London Dioceſe, and even to the very Day of the 
Citation out Citation, which was ſerved upon her juſt as ſhe was going 
of the Pio away; the Court would not grant a Prohibition, 8 
ceſe, refuſed. © | | 

Appearance in Per T{olt : In Inferior Courts the Courſe is to inforce an 
pong Hy "wn Appearance by Diſtreſs, and that ought to be reaſonable; ang 
ced by reaſon- if 2 Reſcous be made to a reaſonable Diſtreſs, the Steward 
able Diſtreſs. may impoſe a Fine for it. And it would be two much to 
Officer cannot giſtrain Goods to the Value of the Debt demanded. And the 
ing a Houſe Officer cannot juſtify the Breaking an Houſe to take ſuch D. 
for ſuch Di- ſtreſs. And tho' Inferior Court may grant other Procef out 
of Court, yet cannot they grant an Attachment on Con- 

tempt but in Court. e 


Judge of NS Per enndem: A Judge of Nift prius, upon Trial ofs Þ 


prius only Afl- 


Eoin Writ Writ of Enquiry, is only an Aſſiſtant to the Sheriff, and be, 


of Enquiry. no judicial Power; and if the Parties come to any Agree- 
ment, there the Way to make it effectual is to bring it tc 
him to ſign, and after move above to have it made a Rule 
of Court, 5 : 


Leaſe at Will Per enndem: If one make a Leaſe at Will from Year tc 
eg Vear, either Party may determine it at Pleaſure, at the Lot 
ther Party, by of the accruing Rent to bim that determines his Will 
25 of Rent but if one make a Leaſe for a Ycar, and ſo jrom Year to 
uns. Year, as long as both Parties ſhall plea, this is a Leaſe for 
one Year abſolutely ; and if Leflee continues on the firſt Day 
of the ſecond Year, he is bound for motber Ves; fo is the 
Leſſor, if he has not warn'd him away before the Beginning 
of the ſecond Year. And a Leaſe for three Years to com- 
mence in futuro, by parol, is not warranted by the Statute 


of Frauds and Perjuries. 


1 1; TY 7571 
4 mari 


2 


Ingram verſus Foot. 


* 


EBT upon a Bond againſt an Adminiſtrator, who pleads in pleading 
in Bar a Recognizance in ſuch a Sum entered into by ef Ae 


IC {ime 


his Inteſtate at ſuch a Day, tor the Appearance of 7. F. mul be ſet 
ſuch a Day in ſuch a Court, and that the ſaid F. F. did not fort. 


appear, whereby the Reeognizance was forfeited, and that 
his Inteſtate was indebted by Bond to Mary A. in ſuch a 
Sum, who in Fill. Term gun. Gc. ſued the Defendant, and 
obtained a Judgment againſt him in this Court, and that 
he had not Aſlets beyond what would ſatisfy the ſaid two 
Sums tempore exhibitionts bills pred Mariæ preditt” aut un- 
quam poſtea ; to which the Plaintiff demurs. 
And two Exceptions were. 1/7, That it appeared the Plain- 
tif's Suit was commenced in Mich. Term, before the Exhi- 
biting of the Bill of the ſaid Alan; and the Defendant does 
not deny his having of other Allets than which he might 
have waſted by IIill. Term. = 


To this it was offered for Anſwer, that there was no ex- 


preſs Mention made of any Bill exhibited by Mary, but only 
Onod enm tmplacitdfjet ; and tho' that being in Debt in the 
King's Bench, it muſt neccſlarily be by Bill; and tho' the 
Words Mariz pred would tie it up to Marys Suit in Hill. 
Term, yet ſince there was no Bill of Mary's mentioned be- 
fore expreſly, the Words would be rejected; and then it 
would be tempore exhibitionts Billa, and that muſt be the 
Plaintiff's Bill. But it was anſwered and reſolved, that in 
Truth it could not refer to Mary's Bill, for no ſuch Bill was 
mentioned before; and then it was worſe, for it referr'd to 
nothing; and then no Time is fixed when the Defendant 


had no other Aſſets. And this Diverſity was put by Bro- Mia; When 
ſubſequent 
Words make 


therick, when a Thing ſhall be rejected for Repugnancy, and 


when not; when ſubſequent Words make a Thing, well ewa Thing 
plain d and perfect before, Nonſenſe, there ſuch W. ords fhall faid before 


rather be rejected, than that what was well before ſhould be re aa 


made Nonſenſe; but where by the ſubſequent Words the but where on- 
Thing is made good Senſe, but altered in its Nature from I alter the 


what it was before, they ſhall not be rejected. 


The ſecond Exception was, that by the Statute of 4 & 5 


. & AM. All Recognizances are pardoned, except ſuch as 
were before aſſigned to the Lord Almoner, and this being a 
general Act of Pardon, and concerning the King's Revenues, 
{lerctore the Court will take judicial Notice of it ; and here 

1 5 | being 
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being a General Pardon of all Recognizances, this Recos;. 
zance is thereby to be judged pardoned prima facie, if i; 
be not ſhewn to be within the Exception; and that is 4, 
be done by them that would take Advantage of it. Ang ;: 
it ſhould be ſaid, that the Recognizances aſſigned to the Lore 
Almoner, being excepted, were not pardoned even pro iu. 
franti ; as in Cale of Proviſo, and then the Plaintift, beine 
the Party to take Advantage of the Statute, ought to ſh; 
it: This Diverſity was taken by Brotherick upon that Rule 
that he, that will take Advantage of an Act of Parliament 


with an Exception, muſt ſhew himſelt out of the Exception, 


viz. if the Exceptions be of Perſons, the Rule holds; be- 


_ cauſe the Court, upon reading of the Statute, cannot know 


whether he be the Perſon excepted or not; and therefore 
the Party, who knows himſelf beſt in that Caſe, muſt ſhow 
himſelf out of the Exception; and it is an Advantage given 
by the Statute to ſuch as are not diſabled to take it by the 


Exception; but if the Exception be of Offences, of which 
the Court may be inform'd by reading the Statute, he that 


pleads the Statute need not ſay, that it is an Offence not 
excepted; and for this he quoted Noy 99. More 619. And he 
urged the Opinion of Poph. 93. where, upon Conſideration of 
the Statute of 31 El. c. —. all Jeſuits are ordered to leaye 
the Kingdom, on Pain of High Treaſon, by ſuch a Day, 


except they are retarded by Streſs of Weather; it was held, 


the better Way of framing an Indictment thereon would be to 
do it generally, and let the Defendant bring himſelf within 
the Proviſo, it being for his Advantage. Vide alſo the Cafe 
in More 303. Outlawry pleaded to Debt; Replication of 31: 


of the Queen of General Pardon; and Sci” fac'; and return- 
cd, that the Plaintiff, at whoſe Suit the Outlawry was, was 
dead, and that Judgment was quod eat inde fine die; and yet 
there were Exceptions in that Statute, and the Plaintiff did 
not ſhew himſelf out of them; ſo there is not that Strick 


neſs required in pleading an Act of Parliament upon a colla- 
teral Matter, as when it is directly pleaded againſt the King, 


But per Holt: That Plea depended upon the Validity of the 


Judgment in the Sci fac, which tho' it were erroneous, yet 


Was well while it ſtood. 


To this it was anſwered, that Acts of Pardon are in the 


Nature of the King's Grant to the Subject, and therefore not 


to be taken Notice of, except they be pleaded ; and there 
are Abundance of Authorities, that he that is to take an 
Advantage of an Act muſt ſhew himſelf out of the Excep- 
tion of it; and here it is the Plaintift that is to take Advan- 

4 tags 
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ta 
this j 5 
hie, and without Exception, the Judges cos oficio muſt take 
E \otice of it; but if it has any Exception or Quilificition 
ther of Perſons or Offences, he that would take Advantage 


01 


| ſecry where it concerns it in Order to a Diminution there 


only need ſay, that a Judgment was obtain d againſt him, 


613 
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0 of the Statute. /7de 3 Iuſt. 234. ſettles the Law in 
* Caſe; for if the Act be a general Act of Pardon abſo- 


eit muſt plead it, or elſe the Judges can take no Notice of it, 
Holt : If a Man bs indicted of Murder or Felony, he If a Mute 


Murder or Fe- 


e he have Occaſion to plead a Pardon in Bar of any colla- tony, ke may 
1 


teral Matter, there he ſhall not plead to Iſluc, and give the lead Net 


guilty, and 
give Pardon in 


pardon in Evidence; as if a Sci fag were brought upon a Re- 


cogniꝛance, there you mult plead the Pardon. And he agreed, Evidence. 


that if the Act had directed that no Proceſs thould iflue upon Put in reſpee 
Recognizances pardoned by this Statute, a $c# fac could not of meet | 
de made out upon this Recognizance, without fuggeſting that nor be given 
it was excepted. And he ſaid, they could not take Notice of ja e 
a general Act of Pardon with Exception judicially, without leaded, oy 
ts being pleaded ſpecially, if the Act it {elf did not expreſly 5 
ordain it. And he agrecd there were many Authorities, that More 770. 
he that pleads an Act of Pardon ſhould ſhew that he . 
not within the Exception of the Act; which oide 3 Iuſl. 33 
234. Yet he could not think it neceflary to do it, if the very Exceptions, 
Purview of the Act be not qualified and reſtrained ; for it CO Pleadt- 
there be firſt general Words of Pardon, and after comes a Vile 
Prociſo or Exception, tlic natural Way is to picad the Par- 445. 
don generally, and then the King's Attorney, upon View of 77 es 
the Pardon ſo entered on Record in the Plea, to thew that | 
the Party is within the Exception. And whereas it is ur- 134. Bit. 
ged that this Act concerns the King's Revenues, therefore it ET . 
is a general Law; the Difference per li is, when an Act nue Was in 0 
concerns the King's Revenucs, for the King's Advantage it 8 the Far- 
is general, and judicial Notice to be taken Notice of it To 1 
| © be Exception, 
of to the Advantge of particular Perſons. And an Act of Auoney Ge: 


Ja wl; VVV x: 7 ak 5 „n heral ſhould 
Parliament may be general in Part, and particular in other gh Party 


Cre 


A Part, And when an jyx2cautor pleads aA Recognizance, he is Within it. | 
muſt ſet it forth to the Court, that Court may fee whe- Counwilltake 


ther it be to be performed or not; but if it be a Debt, they W af has: 
er the 
in ſuch a Court, if it be in any of the Courts at Ye Revenue, if it 
Jer; but if it be in an Inferior Court, they muſt give it Ju- 2 5 
rildiction, and fay that faliter proteſſum fruit, Ge. And here as if to the 


the Plaintiff had Judgment upon the firſt Exception. Diminution of 


| | it. 
If Executor pleads a Recognizance, he muſt ſet it forth ; aliter if a Judgment in the Courts of Wt 


mnjter, 
8 Teolt 


— K . 
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Bail-Bond. Holt One cannot ſtay Proceedings upon Bail-Bone til 
other Bail put in and juſtified, it excepted againſt, = 
Money not Per enntem It will be hard to let M oney be broug!, 
brought into By 


Con? on a into Court upon a Quantum merutt, and thereby to put th 


Quantum me- Plaintiff to carry on his Suit at the Peril of Cofts , but 4. 


rutt, but in We: 7 1 Y onſe 26 * | : : {A j {AN ps, .4 
mfr may, 0 cls the Employing, and that he deſerved 


» 


UT! TH 


tum merutt. 8 1 8 3 | DW 3 

; Liv. a4. but becauſe in moſt Declarations there are Cant, 
upon the Indelitat' Count, and that will affect the ot, 
and ſo it was done. 


n Money is In my Lord Corzwallis's Caſe in Chancery, which was thi, 
Securfy fra The faid Lord, upon his Intermarriage and Settlement c 
Term, it ſhall his Eſtate, raiſed a Leaſe for Years to Truſtees for the f 


| : ; al- 
be diſcharged fing of 6000 J. as he ſhould appoint; 3000 J. thereof to be 
in reaſonable f 2 : abt lute Diſpoſal. the orl * i 

Tile - titel at 11S OWN & io e Difpotal, the ot 1er towards Proviſion for 
a Time for its his younger Children; he in his Life-time aſſigned the (zi; 


Contmumnce 3000 l. to Truſtees, for a collateral Security of a Leaſe gf 


ſhould remain during the Term; he had one younger Child. 

| he by Will taking Notice of the new Truſt for the 3000] 

orders the whole 6000 /. to be raiſed within a Year aſter hi: 

Death; and 3oool. to be paid to his Executor, in Truſt for 

the ſaid Daughter, and bequeathed her the other zooc 

if Money is ſubjcct to the ſaid collateral 'Truſt. In this Caſe my Lord 
to be raiſed at 7. 1 | | | 

a certain Time Keeper Mright ſaid, if the 3000 J. had been made a collate- 

it muſt be ral Security generally the Court would diſcharge in reaſon. 

done; but if NAP? . | 1 

"Ocoee able Time, as here in ſeven Years Time, if the Party did 


and may be not ſhew probable Cauſe of Pear of Eviction, and ſhew by 


raiſed out of whom; but this being expreſly ordered to continue, they 
Profits, Sale | 


Hall rot be. could not do it. 2dly, That if there had been no Time 
limited for the Raiſing this Money, and the Lady, to whel: 

_ Uſe it was, ſo young that a ſpeedy Raiſing of it was not 
neceſſary, and that there was a ſufficient Eſtate out of the 


Profits, whercof-it might be raiſed without Sale; the Cour: IÞ 


would not in that Caſe decree a Sale; but here, the Time 

being exprefly fixed, there muſt be a Sale, rather than it 
ſhould not be then raiſed. And ſo it was decreed; and 

3000 J. to be paid to Executors, and 3000 J. to the Truſts 
of the Leſſee, to ſtand his Security, to be laid out at Inte 
2 | re! 


| ; 
3 | gn 
Which will af o much, and to plead a Tender thereof, for then the Plain. 


ect the Quan tiff may reply that he deſerved more, and fo come to 11 


fruits, even in an Hudebitat', there it may be brought ;, 


ninety nine Years, which he made, and that the ſaid Tu} 8 
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reſt on ſuch Security as Maſter ſhould approve of, liable to 
the Lady's Claim, in caſe there ſhould be no Eviction. 


Dominus Rex verſus Clark. 


Nformation was filed againſt him for building of Locks Iniormation 
on the River Thames, to the Obſtruction of Navigation. building 
And per It. To hinder the Courſe of a navigable Riv 5 
s againſt Mazna Charta, c. 23. and any Thing that agora- 
vates the Fact, tho not directly to the Iflue, may be given 
in Evidence upon it, as here the taking of Money to let 
people paſs. And it is no Exception to a Witneſs here, that 
he contributes to carry on the Suit, or that this publick Nu- 
ſance was to his private Nuſance. 


Blackborongh verſus Davis. 


"THE Niece died Intcſtate, and Adminiſtration was com- Admins. 
mitted to the Grandmother ; and now Broderick, in don. 


Salk. 38,25 


Behalf of an Aunt, moved for a Mandamns to the Spiritual 8. C. 
Court to grant it to her, as being, as Was pretended, next Whether Ad 


of Kin, 1 K. a Degree nearer than the Grandmother. And mintration 


: Fo | | ſhould be 
he urged, that in all Caſes, except where there are many in granted to 


equal Degree, where the Ordinary may chooſe to which Of the Aunt or 


them to commit, he is bound by the Statute to grant it meer 


to the next of Kin. And that if he grant it to any other, 
he goes beyond his Authority, and his Grant is void; and he 
may, without any Repeal of ſuch Grant, commit it to the 
right Perſon ; and for this he quoted Owen 50. 1 And. 303. 
2 Brownl. 119. And it there be any preſent Impediment in the 
next of Kin, as if he be attainted, Nor Compos, Oc. in reſpect of 
which Adminiſtration may be well granted to the ncxt after 
him; yet upon Removal of ſuch Incapacity, the Ordinary 
ol Right is to repeal the Adminiſtration, and that without 


| any Appeal to a ſuperior Judge, and grant it to the right 


Perſon. 1 $7d. 373. So if he to whom it is committed be- 
come Non Compos, or otherwiſe incapable, he may repeal 
in like Manner, and grant them to the next of Kin after, 
3 Cro, 163. Goldsb. 119. Dy. 369. So ſince now by the Sta- 
tute of 21 H. 8. it is the Duty of the Ordinary to grant 
the Adminiſtration to the next of Kin, and who ſuch next 


ot Kin is ſhall be determined by the Common Law, and yige gw. 
not by their Law below; and it he does not duly execute 56. 


his 


iy $5.0 
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— 


his Duty, the only Remedy for the Party grieved is, to ag. 


ply for Aid to the Temporal Court for the King's Writ A 
command him to execute his Authority as he ought to 40 


according to the Statute, And it cannot be objected, that 
ſuch a Mandamnus would in Effect be to command a Jug 


473) 
& 


to act contrary to his Judgment, for it is no more than t 
command them to execute the Statute ; and it is one of th, 
Points in the Cale in 1 Fid. 371. that the Ordinary might 


repeal or revoke an Adminiſtration, and grant it anew, 


Sir B. Showers contra: They are Judges below of the 
Proximity of Degrees; for it were abſurd to make thn 
Judges of the Matter, and not to allow them to judee t 
according to their own Law. And there is no Precedey: 


that ever a Mandamus went to command them to commit 
Adminiſtration, when they had already granted it; and t9 
ſay that Adminiſtration once committed can in any Caſe be 
meerly void, is directly againſt Pacman Caſe, 6 Ch. 19, 


And to grant a Maudaius here, would be to determine thy 
Right of a third Perſon without his Privity; for if Mandan; 
ſhould go, and the Judge below will not return, the Truth, 


committed to one in equal Degree, pending a Caveat, with- 


here will be a third Perſon ouſted of his Right, without an 
Opportunity of ſhewing it. EY 
Holt, C. J. Officy's Caſe in Sid. was an Adminiſtration 


out Notice of him who had enter d the Caveat ; and an 


Appeal was brought to repeal it for that Cauſe, and they 


below held that a good Cauſe of Repeal; and this was ſug- 
geſted for a Prohibition here; and on Demurrer the Court 
were divided, two holding, that it being granted to one 


next of Kin, the Ordinary had executed his Authority well; 


1 Vent. 188. 
Proximity of 
Degrees muſt 
be according 
to the Com- 
mon Law. 


Vide 13 Co. 

4» 5 

Mult conſtrue 
Acts of Par- 

liament accor- 
ding to Com- 
mon Law. 


but the other two, tho' he has granted it to the right Per- 


fon, yet it was unduly ; ſo it does not affect this Caſe one 


Way or other, | 


But here you ſeem to be too late for a Mandamis; it 


is true the Conſtruction of the Statute upon the Pros. 
mity of Degrees muſt be according to the Common Law; 
and it they would go againſt it, your Way would be to 


come and ſuggeſt that they are going to grant it to one 
more remote, and then move for a Prohibition to hinder | 


them from fo doing; and then you might have a Mandl. 
uu to make them grant it to the next of Kin; nor 1s ft 
unuſual to oblige them to conſtrue Acts of Parliament, 


which concern even Things of pure Eccleſiaſtical Con 


ſance according to Common Law, or to prohibit then. 
For if they ſhould libel to divorce two for Kindred, wh" 


2 | | Ale 
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are out of the Degrees, it is very frequent to prohibit them; 
-nd yet nothing is more meeriy within their Juriſdiction than 
Marriage, yet becauſe there is an Act of Parliament in Vide ; Ins, 
the Caſe, the Conſtruction whereof belongs to the King's 4. 4 
Temporal Judges, we prohibit them in ſuch Cafes, Now 
the Granting of Adminiſtration, in its Nature, ig of Civil 
Conuſance, but aliow d to them by the Cuſtom of Ppeland; By Cuſtom of 


— — — ee ee 


and by that Cuſtom they had a Diſcretionary Power to He 


grant to whom they would, and to recal it at Will: But micht have 


oe ; f granted Ad- 
here comes an Act of Parliament which takes away this minitration 


Diſcretionary Power; and it they do not confine themivlyes to whom they 
to that Act, they ought to be prohibited. But now vou 33 
are too late for that; for ſince they have granted it, we tion be rant. 
will give fo much Credit to them as to believe they have ten wrong 


CES e 3 Perſon, muſt 
done it Tightly ; and if they have not done fo, it muſt be be undone by 


undone by Repeal: For ſince the Statute of 31 Fd. 3. the Repeal. 
Adminiſtrator has as abfolute a Property in the Goods as an 470 $34 198+ 
Executor, who is in by the very Will of the Teſtator; and your: 656.62. 
Authorities to the contrary are not Law, for by the Statute (3, 201, 202. 


: . | 3 4 ; Ante p. 206. 
of 31 Vd. 3. the Ordinary 15 to Jrant the Adminiſtration 0 e eee 


the moſt foyal and loyal Friends of the Inteſtate; and no- has as abſolute 


thing is ſaid of the next of Kin till the Statute of H. 8. and e ee 
that commands him to grant it to the next of Kin, re- Goods. 
quiring the fame; but neither Statute does incapacitate him 


to grant it to any other, only commands him to grant it to 


. - 6 | ; : | { 1 11 BT, 
next of Kin, Gc. And if the Statute had deprived him of eee 


| 1 | | Os tion be granted 
the Fower of granting to any other than to next of K1n, to one not next 


then the Grant to any other would be mcerly void; and n i 
: . | | . not void ; and 

conſequently Trover would lie againſt Vendee of ſuch Admi- zh Ads done 

niſtrator by the next of Kin after Adminiſtration granted to by him before 

him, and that it does not, the Authority of Pacliti's Caſe — ts 

is in Point, And ſuppoſe the next of Kin docs not ask for 

it, muſt not the Ordinary commit it to another, or to the 

principal Creditor? And if after the next of Kin ask it, and 

the Adminiſtration committed to the principal Creditor is re- 

peald, and granted to the next of Kin, the principal Cre— 


ditor may retain any Debt in equal Degree; and all the 


Diſpoſitions made by him before the Repeal ſhall ſtand. 
But if one who has no Juriſdiction commit Adminiſtration, But where a 
it is void, and Sale under ſuch Adminiſtration alters no Pro- 33 
perty, but is utterly void; but there is no manner of Au- qigion —— 
thority ; but here is one, tho' limited. And ſince you ſtay'd wits u, it is 
ll Adminiſtration committed, your Way was to appeal, _ 
and that would have let you in; but now you have paſt the 
ſourteen Days, you have laps'd your Time. And here at 50 
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the Court directed them to bring a Citation below, to reps,] 
the Adminiſtration ; and if Judgment be given againſt yoy j; 
that you may appcal; but ſtil] ſuch Appeal ſuſpends. one 
the Sentence upon the Citation, and ſtill the Adminiſtratio 
remains in Force; and the Adminiſtrator may by Vir, 
thereof diſpoſe of all the Goods in the mean Time; . 
Lev. go. fo, per Gould, it was adjudged in a Caſe between S and 
Sims in Hole's Time. And per omnes, There is no Colcu. 
for a Mandamm till ſomething be pending below, and tin 
now can only be by Citation; and if the Nature of tie 
Thing will bear it, it may then be granted. _ 
And it was faid by the C. J. that after Adminiftratic 
committed, in no cafe could the Ordinary compel Diftrihy. 
tion; and for that the Statute of Diſtribution was mad“ 
and ſince the Statute of d. 3. the Ordinary is not anſivc;. 


able for any Miſdemeanor of the Adminiſtrator, as he wa; 


Adminfrati- before that Statute ; which ſhews he is no more his Servant, 


on granted to a . | 3 
orcmore 1e. and has no more to do with him; and that Adminiſtration 


mote 7. committed to one more remote in Kindred, is not avoidable 
Kinire©'® but by Repeal, vide Hetly 48. But if the Ordinary, with- 
by Repeal. out Repcal of the firſt, ſhould grant it to another, and then 


Ib the Ordi- the firſt is repealed, from thenceforward the ſecond is god. 


nary grant it J % Fir John Nedham's Caſe, 8 Co. And they all hele 


to another, : , | ; 
and the firſt that if there be two in equal Degree, the Ordinary has hi 


beak re Election who to grant Adminiſtration to. And Holt remem— 


thenceforth ber'd Sir G. Sands Caſe, who took out Adminiſtration for 


the ſecond is his Son; and after, a Woman pretending to be the Son's 


good. Wife, would have it repeal'd; and there, upon Motion for 


Prohibition, here it was held the Ordinary, by committins 

. it to the Father, had executed his Authority, for he had 
tin og Election which of them to grant it to. As alto the Caſe 6f 
Degree as to Dauncomb v. Lacy, which was after it in the common B. 


Adminiſtra- A Feme Covert had ſeveral Debts due to her before Mar— 


tion. 


Huband to riage, which the Law did not give to her Husband; ſhe 


have Admini- dies, and her next of Kin comes and takes out Adminiſtra— 


N of the tion, the Husband ſues to have it repeal'd, and a Prohibiticn 
is moved for, and granted; and all this appearing on the Di- 
claration, it was held the Prohibition ſhould not ſtand, but the 
Husband ought to have the Adminiſtration. Ad Sir (5;2 
FSand's Caſe was held to be good Law, for it differ'd from 
this; for by the Statute of 31 Ed. 3. the Husband ought to 
have Adminiſtration preferably to any body; and is not 
within the Statute of H. 8. becauſe the Husband is the belt 
Friend the Wife can have; and it was alſo held, that a Re- 
ſiduary Legatee is to have Adminiſtration before the ne 
+ 2520 


es ·˙ u m R 
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3 


— — j 
of Kin, becauſe it appears, that the Inteſtate, by making him Vide 1 Vent. 


Reſiduary Legatec, took him to be his beſt Friend; but the A Ae 
reaſon why the Wite ſhall not have Adminiſtration of her hefduary Le 


Husband preferably to his Father is, becauſe the may Marry, 55 prefer- 
and fo put herſelf and the Goods in the Power of another, ir“ 

And as to the main Point, they all agreed at another Day, gun 16 50. 
when the Caſe was moved again, and a Citation pending marr of Ki: 
below, that there was no Room for a Mandamns to prefer por ag 


the Aunt, and that the could by no means be faid nearcr of beine in the 
Kin than the Grandmother; and ſuppoſe them in equal Degree, st Line , 
one being in the right Line ought to be prefert'd to the“ bree 
other being in the collateral ; per Holt. And per tay, Tho 
Relation between Grandaughter and Grandinother, and 
Niecè and Aunt are equal; and all the Difference is, that one 
is lineal, and the other collateral, and they are likewiſe mu— 
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tual Relations: And in Pleading, if the Son will make him— 


ſelf Heir to the Uncle, he muſt ſhew coicut, and make the 

Father a Medium ; that is, that Inheritance deſcends to him. 

it conſanzuineo et baredi, viz. Son of ſuch a one, who is 

Brother and Heir to the Uncle. And fo in Caſe of Deſcent 

from the Grandfather, you mult do it in like manner by the 

Father; that it deſcends to him at confanguineo et bared:, 

iz. as Son and Heir to the Father, who is Son and Heir 

to the Grandfather. But Brother and Siſter are in an im Brotlet and 
mediate Degree to one another, and for that need not men- Sitter are in 
tion the Father in making Title to each other; and Penne aug 
for this he quoted the great Caſe of Fofter and Ramſey in in * 
the Exchequer. Two Sons of an Alien, born in EAglud, Ae tocach 
one of them dies, the other ſhall bo his Heir, and making westen che 
Title he need not mention the Father. But tho' Brothers Father. 

are in the ſame Degree among themſelves, they are not fo fag DNS 
as to a third Perſon; for it fo, in caſe Adminiſtration had : Ver +, 
been committed to the Aunt it ſhould not be revok'd, to 

have it granted to the Mother; this was all in Za/ter and 

Trinity Term laſt. And in Mich. Term they moved for a 


Mandamus to have Diſtribution; and to have it Broderich 


urged the Words of the Statute, which ordains a Diftribu- welehe 
tion to the next of Kin to the Inteſtate in cqual Degree; Niece intitled 


and they will not controvert, but the Aunt and Grandmo- e Pilribution | 


3 . 5 8 with the 
ther are in equal Degree to the Niece. And it is plain they Grandino- 


do not go according to the Civil Law, for by the Noo. 118, ther. 
127. of Juſtin there ought to be Diſtribution between the 
Father and Brother and Siſter of Inteſtate, and they never 
allow'd of any before the Statute. And we are but two 

| | De- 
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. Degrees removed from the Inteſtate, and ſo diſtant i, hs 


Grandmother. 

To which it was objected, firſt by Sir B. Shower: ang 
Cheſhire, Common Law Counſel, That the Statute of h. 
{tribution was only made to quiet the Ordinary in his Ris! 
of ordering a Diſtribution, which undoubtedly did belong 
him, and was excerciſed by him before the Statute of -41 
Ed. z. and which he did continually claim; and according ++ 
the Opinions of ſome eminent Common Lawyers, rem 
in him notwithſtanding the Statute. And fince before th; 
Statute they were the ſole Judges who ought to have Piſ;. 
bution, and the new Statute impowers them to order a Diſhi. | 
bution, it ſecms very plain the Statute leaves it to them to 
judge who ought to have Diſtribution ; for it ſays it ſhall 
be according to the Law in that Caſe uſed, and that mu | 
be the Law which they below did uſe to go by, and by 
their Law the Grandmother is nearer of Kin than the Aunt; 
or if it be not ſo, and it be adjudged ſo, the Remedy is hy 
Appeal to a ſuperior Court; for the Diſtribution of Intcſtatc's 
Eſtate was always of Eccleſiaſtical Conuſance before 31 
Ed. 3. — whereby the Property of the Adminiſtrator is 
become abſolute, ſubject to Debts in their Degrees, but cn 

_ empt, according to the general Opinion of the Common 
Lawyers, of any Diſtribution. And the new Statute, mzking 
them liable to Diſtribution, does only reſtore Things as they 
were; and a Maudamus to grant Diſtribution to the Aunt, 
were expreſly to ouſt the Judge below of the Juriſdiction the 
Statute entruſts him with, iz. that of judging who is in- 
titled to Diſtribution ; that is, of judging what are the 
next Degrees, and next, who are in thoſe Degrees. The 
reaſon of a Mandamnus is, that this Court, in reſpect of its 
Superintendency over all other inferior Juriſdictions, is to ſee 
that they execute that Juriſdiction that they are intruſted 
with; and therefore a Maudamus to grant Diſtribution to 
the next of Kin generally, perhaps may lie, but never to do 
this or that particular Thing; for that would directly oul! 
them of the Conuſance and Right of judging whether 
the Party be intitled to the Thing or not; for if they ſhould | 
judge not, and make that Return to a Mandaomns, then the 
Party might bring his Action of Falſe Return againſt them, 
and the ſubject Matter of their Judgment below would be 
determin'd incidently here above; and if it ſhould be judged 
contrary to their Judgment here above, a peremptory _ 

Mandamnus would go; and ſo farewell their Power 0: 
judging. ens cory 
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Aud And fince the Statuts of, Piltiiburion. Adminiſtrator 1 
ext of Kin is like Executor and Legatee, or rather they 
re Executor and Legatee in ] aw, It therefore they (1-3 
adge who is made Legatee in a N , and direct how a Le- 
cacy fhall be paid, withont any particular Manu, of 
this Court; why may they not a par; judge who ſhall 
; (OMe in under the Deſcription of next a Kin. And if: the 
Mandamns ſhould go, and they return that the Grand- 
mother is nearer of Kin than the Aunt, would an Attach- 
ment go againſt them for not obeying the Writ, contrary 
to their Judgment grounded upon their Law, which alone 
they are to be guided by, as knowing no other? And it 
ever was heard of, that a Judge intruſted with any Judicial 
power was cothmanded to cat up his Words, and procec Na. 
againſt his Judgment; there are Multitudes of Preccedents 
of Appeals in ſuch Cafes, but not one of either Mandamns 
or Prohibition; and that is Evidence that hitherto Appeals 
| have been thought the fole Remedy. And by the Civil 
Law the aſcending and deſcending Lines are always held 
nearer than Collate: als: And this Abfurdi: y that would fol- 
low, to make Judges pronounce againſt their own Judg— 
ments, is the Reaſon that upon a Writ of Error the fuperior 
Court does reverſe Judgments of inferior Courts, and give new 
Judgments, if the Nature of the Thing requires it. | Indeed if 
they would proceed below to award Diſtribution to one not 
intitled, there might be ſome Colour for a Prohibition, but 
where a Judge below is to give Judgment; and it is not yet 
own which way he will judge, to command him before 
hand to do his Duty, is very odd. 

And Dr. Laue, a Civilian, ſaid that if the Father and 
Mother of the Inteſtate were living, they would be in cqual 
Degree; and by the Civil Law, upon Death of Father the 
Grandfather becomes Fatner in his ſtead: And the Compu- 
tation of Degrees according to: the Canon Law, was never 
received in Tugland in reſpett to ana but only in 
reſpect to Degrecs of Marriage; and he: ag + | that accord- 
ing to the Canon Law the Aunt and Nies ce were in the ſe 
cond Degree, as well as the Grandmother and Niece ;.9 and 
the Reaſon he {aid was, becauſe the Cl. Tay who made the 
Canons, conſidèring the Gain of diſpenling with Marriages 
within the tour Degrees, took care to make People as ncar 
a Kin as they could, and ſo contracted the Degrees; but that 
according to the Civil Law the Aunt and Niece were in 
the third D: >gree, and the Grandmother and Niece but in 
the ſecond Degree. And before the Novels of Faſtin. Nov. 
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118, 127. the Mother was to be preferr'd before Brot! 


Siſter ; and ſo ſhould the Grandmother, if the Mother 
dead, becauſe ſhe then was 222 loco parentts; but the 


rity of that Law is corrected by thoſe Novels, and the Ba 
ther and Siſtrr let in in Concurrence with the Mother ; 
if the Grandmother be in the ſecond Degree, ſure 


Grondmother's Daughter muſt be a Degree fFarthe: 


4 
a. 40 


be ſaid, here in Eusglaud the ancient Civil Law being plant. 


——— 
ler 0¹ 
Were 


Seve. 


; the 


Arg 


ed by the Romans, end the Novels of Fuſftininn not being 


found in the Weſt till the thirteenth Century, they 
obtained in Eugland. And the Statute ſays pro [uo « 
jure, and what Jui 1s that, certainly it is the Law by 


i.CVUr WE 


He 
4 


; 8 Which | 
we judge in Point of Succeſhon, and that is the old Civii WM 


Law; and by the Civil Law Brothers are in the ſecond De. 
gree, for there is an Aſcent to the Parent of one Side, ay; 


a Deſcent from him to the Brother; ſo here there wil! 


Aſcent from the Niece to her Mother, and that is one De— 
grec, and from the Mother to the Grandmother a ſecond De- 
vree, and from the Grandmother to the Aunt three Degrecs. 


_ 


Before the Statute of 


be an 


7d. 2. If there were Father and 


Mother having many Children, and the eldeſt of the Chil- 


dren had died inteſtate, the Father or Mother ſhould 


ha ve 


had Adminiſtration, and ran away with all the Eſtate, and 
cave tac Brothers and Siſters nothing; but now by that Sta— 


tute the Brothers and Siſters are let into a Diſtribution 
with the Mother, but not with the Father, for he ſhall even 


at this Day run away with all. 
Adminiſtrati— 
on 1s to be 


to Brother or 


Felt, C. J. By our Law Adminiſtration is to be committed 
Sonnet to to Father or Mother of the Inteſtate before his Brother or 
Father or Mo- Siſter, and that is the Reaſon of Ratcliſf's Caſe; and it is 
 therpreterable pecuuſe the Child proceeds immediately from the Parent, 
and is otherwiſe of no Kin to Brother and Siſter than as they 
proceed from the Parent; and if then the Mother be nearer | 
of Kin than the Siſter, by 21 H. 8. ſhe ought to have the 


: Preference of Adminiſtration; and by the fame Reaſon that 
So Grandmo- the Mother is nearcr than the Siſter, the Grandmother, being 


ther nearer to 


like manner as in that of H. 8. Before 31 Ed. 3. the 


Niece than nearer to the Mother than her own Siſter, the Grandmother 
Amt, muſt be nearer to the Niece than the Aunt: And the Words 
(next of Kin) in the Statute of Za. 2. ſhall be conſtru 


ed in 
Ordi- 


nary was univerſal Adminiſtrator of all the Inteſtates of his 
Dioceſe, and then they did diſtribute to the Friends of the 


Inteſtate as they thought convenient, and ſome to 


holy 


Church; and tho {ſince that Statute they have frequently 


F | | 


claimed ſuch a Right, yet they were conſtantly projubitce. 


Arc 


and 


i on. =, 1 py Loans 


| ther; and this appears by the Law of Il. 1. Lamb, abi. 
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And 104 he aid, that ſure the Brother and Siſter of the De- Brother and 
cas d muſt come in before the Grandmother, and the Aunt Y we 8 
before the great Grandmother: And if Adminiſtration were mths. wad 
granted to the Aunt, and they went about to repeal it be. Aunt nearer 
Jow, in order to grant it to the great Grandmother, it w "rel 
ht to prohibit them; for by the Statute they A! 8 How Nt to 
confine themſelves to Degrees. And there are no Pre dent 
of Diſtribution granted beyond Children of Brothers or 
Siſters; and neither Civil nor Canon Law, as ſuch, are of any 
Authority in Kugland, but what gives them Force, is their 
being received and accuicſced under here. And ſometimes in 
the Eccleſiaſtical C ourts they practice againſt the Civil Law, 
as in Suits againſt Part Tone! S tO repair th E Church; for of 
common Right, and by the Civil Law, the Parſon ouglit 
to do it. 

And now this Term he deliver'd the Opinion of the Eon urt Vide Hov, 
thus: We all hold it clear Law that this Point mult be de- % 


Ni. 210 it or Ad- 


termin'd by the Law of the 1 Um, and not by any Civil minigration 0 


or Canon Law whatſoever. So we ſhall go upon the an- be devrmin'd. 
cient Laws and Cuſtoms of Enzland, and in order to that He's oper gan 
we muſt contider what the ancient Laws and Cuſtoms of nut by Civil or 
Hugland were before, and at the Time of the Conqueſt. Canon Lav. 
And it appears, that by the Law then uſed in 7 noland, ali Þy the old 


Law of En. 


the Deſcendants of a Perſon dying inteſtate had Pee a e 


not only in Perſonal bur alſo in Real Eſtates; for it a Man Chillen, 
had died, having three Sons and a Daughter, they all cqual- whether Ae 


or bem: ile, 


ly inkerited his Real Eſtate ; and this appears in Kd. Tad. equitly inhe 


144, Lamb. Saxon Law 66. Stqnis inteſtat deciſlerit libesi rited. 


ejus hereditatem equaliter dividunto. But after the Con- 
juſt, the Kingdom and Conſtituti on were to be new mo- 
dclld; and this Alteration was made in the Time of IHury J. In H. n, 


imme the . 


oe 
and he n the Daughters were excluded if there were Males, B 
and it Wes by the 26 Law of . Hide F.nimnb, 2025 203. were excl. 
and then the Males did inherit all alike, cipcctally all the ace ee 
common Socage Men. But even then, if one had died 5 


without III ue, and had a Father or Mother, t the Land K 

ſhould not go to any Collateral, but to his Father or Mo- $ Fae: to che : 

ner Ol lo- 

ups d. SIGULS fine [iberts decejjc Tit, Pater aut Mater in Hua 4 

duatem [uccedat, vel Frater aut Soror „ Pater et Mater diſis; 

ſo the Collateral was not to come in but upon Failure of 

Father or Mother. And where 1 It. 1 f. 4. this is take 

Notice of as an exploded Oui but Coke had not fcen t] 10 

Laws of I. 1. then; and the red Book in the Chequer, rk 
105 
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he contradicts, is very ancient, and of great Authority ; I 
C 
Between the But this Law did not continue long, but was alter d be. 
Reigns of H. tween the Reigns of H. 1. & II. 2. and the Father and 
1. and H. 2. 
the Father Mother altogether excluded; and then the Law came tobe 
and Mother adjudged as it is to this Day, that Land ſhould not aſcend 
te pagan to Father or Mother, but rather go to Collaterals; ; and thi; 
Collaterals appears by (r lanwll, th, 7. 1, 2, 3, 4. C. — But this Alters. 
but this Al. tion was only made as to real Eſtates ; and perſonal Eſtate; 
| 28 were left as they were; and Father and Mother, as to that 
Eſtate. have Preference to Brother or Siſter of the Inteſtates, and all 
other Relations whatever, except the Deſcendants of him; 
and it is plain that this remains fo ſtill, for that nothing 
appears in the Books of any Alteration made in this Point: 
So the Law being ſo then, and not being altered fince, but 
only as to Inheritance, it muſt conſequently remain fo ſill, 
and therefore the Father and Mother of the Inteſtate are to 
be preferred before Brother and Siſter; and by ſame Parity 
of Reaſon, the Grandfather and Grandmother are to be 
preferred before Uncle and Aunt. 

Now as to the Awhenticks of Juſtinian, Noe. 112. c. 2, 
that the Brother and Siſter ſhould come in for Diſtribution 
with the Father of the Inteſtate; it is true, ſuch a Law was 
made in the later End of 7Zaftizzion's Reign, and introduced 
and eſtabliſſi d purſuant to the Practice in the Prætorian Court; 
and the Law there is, that if one ſhould die Inteſtate, his E- 
ſtate ſhould go to his Parents, excluding all others, except Bro- 


ther and Siſter ex ztroque parente ; but if there were no ſuch 


Brother or Siſter, then that it ſhould go altogether to the Fa- 


ther or Mother; and by that Law, only Brothers and Siſters 
come in for a Diſtribution; but by the expreſs Words of it all c- 


thers are excluded; and the Grandfather, and all thoſe above, 


ſhould come in before any in the collateral Line. But 1 be- 
lieve it will be hard to maintain that Doctrine now; becauſe 


the Statute of Diſtribution gives it to next a-kin, and the 


Great Grandfather is not ſo near as Uncle ; but ſure the 


Grandfather and Grandmother is nearer, becauſe the Uncle 


and Nephew, or Aunt and Nephew, or Niece, are not other- 


wiſe a-kin, but as they derive their Relation from Grand- 


father and Grandmother; and per quod unumquodgue eft tale, 
ud eft magis tale, and therefore they are not now in equal 


Degrees; and there is ſomething of greater Difference be. 


tween them than the one's being Uncal and the other col- 
lateral. 


It 


ubere it is | de 8 | 
E wghters be his Heir; if there ſhould be no Daughters, 
hs Brothers; if no Brothers, his Father's Brothers; fo one 
ould think the Father is left out on Purpoſe. But in Pact Vide 3 Co 
it was quite otherwiſe ; for notwithſtanding any Omiſtion !“. . 
there, if one bad died having no Iſſue, but had a Brother 
and a Father, the Father thou!d. inherit to his Son; and fo 
is lden dc Sneceſſionibus apud He bros c. 12. And it is true, 

W tre is no Mention in that Law of the Father, but by the 

S tant Practice the Father came in before his Brother, but 


U 


ferm 8. Hill. 13 W. III 1707. 


* 


1 — 


828 


o 
K 


— 


it may be ſaid, that this is againſt the Rule given to 
e [jraclites in the xxvii, Chapter of Numb. v. 8, 9, 10. 


directed, that if a Man dies, having no Son, his 


te Mother by that Law never came in. 3 
And this Caſe is not within the Reaſon of Juſtin Noceli The Novels 
before- mentioned; and vdmit it were, nothing of the Civil of Ji 
Law is admitted or obligatory here in England, quatenns 1 I. 
+ is the Civil Law; but if it be of any Force here, it is not being then 
vecauſe it was antiently received here in Eaglaud; and this found. 
Law could not be received here antiently. "The Books of 
Juſtinian were made between 500 or 600 Years after Chriſt, 
and were received for Laws during forty Years after their 
making, and practiſed in all the Eaſtern Empire; his Pa- 
eig were in Latin, as the Roman Law was, but the Au— 
thenticks were in Greek. And after Juſtiniau the 2. and 
Maurice the Emperor, they were rejected for 200 Years till 
Baſilick the Emperor, who laid them altogether afide, and 
made a new Book of his own, called the Baſilicſt from his 
own Name, which were in Foice till the taking of Cor- 


| fantinople by Mahomet the Great ; fo that till the Year. 


145. they were neglected in the Eaſtern Empire. In the 
Year 11:5. they were found by Lothaire the 2. at the Seige 
of Amalcarr, and till then where not heard of in the Weſtern 


| Empire; nor was it pofl.bl» they could, for it was for all 
that Time over-1un with the Gorbs and Vandals. And pre- 


ſen ly after they were found at Amalcarr, they were ſent to the 
Univerſity of Zorloge to be taught. Fide Seld. 497. and his 
Notes upon F-2-tefcue 11, 12. and Dr. Ducks Uſe of the 
Civil Law, Lil. 1. c. 6. So that Henry the firſt beginning 
bid Reign in /-meland in the Year 1100, and theſe Laws 
being found in the Year 1125. could not be of Force in Eug- 
land in his Time: But this ſeems grounded upon the Zew/h 
Law, tho the ſaid xxvii. of Nwmbers may ſeem fomewhat to 
the contrary ; but in the Caſe there put the Father and 
Grandfather were dead. So that fince there has been ſuck _ 
am old Practice to let in the Father and Grandmother, pre- 
"A © ferablo 


— 2 
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ä 


— 


ferable to Uncle or Aunt; and that this is grounded 1... 
antient Authority, which are more apparent by Books pr... 
ed of late Years; as Sir Roger Teuwiſden's Laws of H. I. FAY 
the Decem Scriptores. It is fit there ſhould be no Dive;cs, 


8 wel} | 
„ 
Print. 


no Mandamus ſhould go. 


Dominus Rex verſus Biſhop. 


On Reverſal 
of Outlawry 


the Lords me- 


1 5 mediate, or then he prayed a Sc. fa againſt all the Lords mediate d 
wh. Attorney Ge-; diate : 1 becauſe tl Ss xs; 

Wl | wa ae immediate; and becauſe the Term was fo far ſpent, that he 
| be had no Could not have it returnable till the next, the Court told 


Lands. him, that if he got the Attorney General to confeſs that be 


te © 5-4 


* — — — 43 U. y 49 * 
— — rang oa ——äͤ— x 2 — —— — 


Crow verſus Maſon. 


of Michaelmas 
Term, Deten- 


Part, that after the laſt Continuance he had paid { 


* laſt Continu- it was adjudged the whole was diſcontinued; for the Plain- 
5 3 8 5 8 | 8 
ul. ance; Plaintiff tiff's Way had been to demur to the Plea, ſo far as it was 


*  _ d it 1 | | A g 2 
1 \ Dicer, Pleaded, as he had Cauſe to do, it being after laſt Conti- 
ance. Nuance, and no Acquittance pleaded or produced, and take 


Judgment by Nil dicit as to the reſt, Per Cur. 


Dominus Rex verſus Clerk. 


Ia Informa. N Information for a publick Nuſance, the Jury found the 
— 8 1 Detendant guilty; yet becauſe it appeared to the Court 
Conſent Jury to be doubtful upon the Evidence, and that the Jury had 
to have View. not had the View, tho very proper in this Caſe, they wiſh d 
the Parties to conſent to let this Jury have the View, and to 
come to Trial again; and it was ſo done by Conſent. And 
this the Court did becauſe it was a Queſtion of Right, an 
this Trial would be peremptory to the Defendant. 
- io: 


| | erfity | 
in this Caſe; & fic annuente reliqua Cur', It was ruled this | 


Ante 544. E. was outlawed for Murder, and having brought . 
Writ of Error, he removed himſelf by Habeas Corpus = 
Scire fas mult from Newgate ; and being asked what he had to ſay why 
20 aint al! Execution ſhould not be awarded againſt him, he prayed am 
diate and im- Allowance of his Writ of Error. and it was allowed; and 


had no Lands, Oc. it would ſuffice; and he was committed 


ee 13: BT upon a Bond, Defendant pleads in Bar as to | 


1 dant pleads much, which the Plainitff accepted; to which the Plain- MW 
1 a 19 00 tiff demurs; and it being a Declaration of Michaelmas Term. 


Domini 


dcontrary to Law, were with Horſes laden with the ſaid Wool, 2 92 an un- 
on their Way towärds the Sça-ſidèe; at twelve of the Clock 


perſons, having a Fuſee ben with Powder and Ball in his 


latendment, For in a ſpecial Verdie : whereby any Man is Fact it ſelf 
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Dominus Rex verſus Plummer. 


Ndictment for Murder and a ſpecial Verdict; Eight Per- Sebtal per 
ſons having a Deſign to tranfport great Quantities of Woo fors1 being met 


) lawful AR, 

one hres a 

at Night, the King's Officers duly appointed, h- aving Notice Gun and kills 
toreof, in order to ſeize the Wool and apprehend the ſaid R 1 
eight Perſons, came and way-laid them in a certain Lane Murder. | 
through which they were to paſs, and kearing them coming 


gave the Word of Seizure ; whereupon one of the ſaid eight 


Hand, fired it off and kills J. S. one of his own Gang, viz. 
one of the ſaid eight Perſons; the Defendant was one of 7 | 
ſaid eight Perſons, "and preſent at the Diſcharging of the 
aid Fuſee; and the Queition was, whether it be Murder in 
bim. And the Chief Juſtice declared, that for as much as 

this Caſe ſeemed of very great Conſequence, it had been 
for two Vacations under the Conſideration of all the Judges 
of England, before whom it had becn ſeveral Times ar- 
eued at Serjeants-Inn in Chancery-lane ; and that upon very 

great Deliberation they had all unanimouſly reſolved, that it 
5 not Murder in him. And now he openly in Court declared 
the Reaſons of their Reſolution, to this Effect: 

Firſt, It is to be conſidered, that it does not appear any where If it had been 
in the Verdict, that the 8 who did ſhoot off the Fuſe found he had 
did ſhoot it againſt any of the King's Officers, for if that eta of 


the King' 5 Of- 
had been found, it had been Mu 1 in them all \ but that ficers, it had 


being not found we cannot intend it; tho upon the Circim- *< Murder: 
ſtances of the Evidence, as it did appear, there was enough 

for the Jury to have found ſuch a Verdict. For fi, they 

were doing an unlawful Act. 24/7, They were armed. 3000 

It was late at Night, and the Fuſce was diſcharged upon the 

Word of Seizing's being given; and it cannot be ealily 

thought that it was diſcharged upon one of their own 

Gang, and not againſt the King's Oſlicers, upon this Evidence, _ 5 

and theſe Circumſtances. But this is Matter of Evidenee 3 
tor a Jury to find the Fact, and not for Judges to intend 
it here upon a ſpecial Verdict; and therefore, tho it might 
be a good Foundation for a Verdict, it cannot be ſo for an 


2c Ta 


— c 
e 


obey report 


to be charged or hurt, or convicted, tho' Jury find Matter Tui be found, 


of Evidence cnough for them to find the Fact, and give © , ens 
| Verdict 5 


e n N — 
1 1 


— 
—_ 
alt. — —_— 


ee ed 
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Verdict againſt him, yet if they do not find the Fact, I lay 
ſuch Matter tho pregnant Evidence, yet it cannot be engygh 
to impower the Judge to intend the Fact, or condemn him 
as guilty of it. And ſo here, though there be great Evi. 
dence to prove that the Fuſee was diſcharged againſt the 
King's Officer; yet becauſe it is poſſible it might be by 
Chance, or other Misfortune, we muft rather intend it +; 
have been fired upon ſome other Occaſion, than againſt the 
King's ert. — 5 
Secondly, So there be two Things to be conſidered in th: 
Caſe. iſt, The Fuſee's not being ſhot off againſt the King 
Officers, but rather upon ſome other Account, what Crime 
is it in him that diſcharged it? 2d/y, If it be Murder in him 
that did ſhoot it, it will be fit to be known what Crime 
it will be in them who were preſent of his Side, and hoy 
far they will be concerned in it? ; 

Noa. if}, It is plain, that he, that did diſcharge it, and all the 
Ya Man telt were ingaged in an unlawful Act and Deſign; and if he, 
= 1:1. in Purſuance of that, diſcharged the Fuſee, tho' he had not 
Man, kills an- kil'd the Perſon intended, but another, the Offence would 
v Bu is be in the ſame Degree as if he had kill'd the Perſon he in- 
e tended to kill. Vide Dy. 128. pl. 16. Crompt. 101. pl. 47.4. 

9 C092; : = 5 **V . 
No then, ſince we cannot take it for granted, that he 
did diſcharge this Fuſce againſt any of the King's Officers, 
or other Perſon, what Offence will this A& be in him tha: 
did it? And, as it does appear, it can be no more than Man- 
{laughter in him. And here it was doubted by ſome, whe- 
ther it might not be intended that he did it by Accident, 
In Indietment But per Holt; That cannot be intended; for tho' in an In- 
of Manſlaugh- dictment of Manſlaughter, it be neceſſary to ſay that it wa; 


ter, it is ne- | 


ceflury $0-lay done voluntarily, yet it is not neceſſary it ſhould be ſo found 
it done volun- in a ſpecial Verdict; for if it be found that he did the Act, 
 tarily; yetif without any more, it muſt be underſtood that he did it v- 
the Act 1 PTY Þ 1 4 a | 

found, it ſhall JUNfarily, as it is laid in the Indictment, if the contrary do 
be intended not appear; for Man is a free Agent, and what he does mult 
3 be intended to be done voluntarily, if the contrary does not ap- 
Man, a free Pear, And in all Caſes where a Man is indicted of Murder or 
Agent. Manſlaughter, if it appear on Evidence, that the Fact was 
done by Misfortune, it muſt be ſo found ſpecially by the 
Jury. And if it be not fo found ſpecially, but that he kill'd 
generally, it muſt be intended that he did it eh hs l. 
And conſequently it muſt be intended that this Act in Que- 
ſtion was done voluntarily, and therefore, as the Caſe is, i: 
mult be Manſlaughter. no 


2 But 


W 
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But ſuppoſe it had been found by the Jury, that the Man 
who diſcharged the Fuſee did it of Malice prepenſe, aud 
thereby one of his one Gang is kill'd, it couid not aftect 
any of the reſt, as this Caſe 1s; for tho they are all ingaged 


in an unlawful Act and Deſign, and that the general Notion , bea. 4 


be, that when two ate ingaged in an unlawful Act, and that hos ng c4 

by the Act of one a Man 1s killed, it will be Murder tin lawful A®, 

the other; tho' he has done nothing, yet his being origi- fh i 2 

nally ingaged in the unlawtul Act, it makes him guilty of the other is 

Murder. And this, it is true, is a general received Opinion, 3 

but it has ſeveral Qualifications and Limitations. e 
Iſt, To make one an Abettor in ſuch a Caſe, it is neceſ- But to make 

| ſary he ſhould know of the malicious Deſign, that is, that ee 

it was unlawful ; for if he be ignorant of the Detign, tho malicious De- 

he be ingaged in the unlawful Act foreign from the Defign, gn ciferent 

he ſhall not be guilty of Murder. For it is potlible, that g Th 

divers Perſons be ingaged in an unlawful Act, that one of it & ua Murs 

them may have a particular Malice againſt another of them, & 

and the reſt know nothing of it; and his taking the Oppor- 

tunity of putting that Malice in Execution, when he and o- 

thers are ingaged in an unlawtul Act, cannot make the reſt guil- 

ty; for it would be extream hard to make any of the reſt an 

Abettor to a collateral Act, to the Malice whereof they 

were no way privy. Vide 14 Zac. Hale Tit. Murder, pl. 101. 

| Cromp.23-. A. has Malice to B. and ingages in a Duel with him, 4 bas Malice 

Ci. a Stranger comes by Chance and fides with J. and A. kills . Cn 


Stanger comes 


B. this is Murder in J. and C. who was preſcnt abetting end in by Chance 


aſſiſting, is only guilty of Manflaughter: Why? Becauſe hg and tides with 
came there of a Sudden, and knew nothing of the premeditated , e uh 
Malice; ſo, tho' it was not warrantable for him to meddle in Murder in C. 
the Quarrel, yet becauſe of his Ignorance of the Malice, he was 
only guilty of the Manſlaughter. If a Company of Thieves If Thieves go 
go upon a Deſign to rob a Houſe, or to rob on the High- to rob, and 
way, and two of them quarrel, and one kills the other, and 479, and. 
that there was no Malice prepenſe, but a ſudden Quarrel, kiird, it is 
it is only Manſlaughter in him, and no Crime at all in his t Murder in 
Companions, tho' they were all ingaged in an unlawful Act.“ m_ 
And he quoted a Caſe which happened on Evidence at the 
Old Baily in December 1664. The Secretary of State made 
his Warrant to apprehend divers ſuſpected Perſons, directed 
to the Meſſengers; the Meſtengers having Notice of their „ 
being in ſuch a Houſe, took feveral Soldiers with them to 
| aliſt them to apprehend the ſaid Perſons, but took no Civil 
| Officer with them, neither did they make any Demand to 
have the Door open, as they ought by Law to do, but broke 

Bo, 7 N 2 l 
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EY 10 open the Door, and when they had broke open the Dor | F 
to ok open ſome of the Soldiers fell a Plundering, and ſtole away ſome 6 
A OOT Witnh- 


” ene Goods; and the Queſtion was, whether this were Felony i 
tome commit them all ? That they were all ingaged in an unlawful a6 
Robuery, is plain, for they could not juſtify breaking a Man's Hyg, 
b l bebe without making Demand firſt; and in that Caſe all thr, 
n did not know who were not privy to the Stealing were acquitted, ny. 
1 de nent. withſtanding their being originally ingaged in one unlauftl 
Act of breaking the Door; and the Reaſon was, becauſe they 
8 knew not of any ſuch Intent, but it was a chance Oppor:y. 
W nity of Stealing, whereupon ſome of them did lay Hand, 


1 The Act orf —2dly, The Act of one, whereby Death doth enſue, muſt be 
_\_ one, whereby in Purſuance of the original unlawful Act. Now in the pri- 
wo Death follows, 


rs Aten per CIPAL Caſe, it does not appear that J. S. was kill'd in Pur 
HH ſuance of the [7zance of the original unlawful Act, but that another tock 
W rs BY this Opportunity to kill him: Divers come to hunt in a Park, 
n= mw and the Keeper comes and commands them to ſtand, and 
'Þ Vide Sav. 67. would arreſt one of them, and they reſiſt, and one of them 
W : in the Scuttle kills the other, it is Murder in them all; be 
7 cauſe they were doing an unlawful Act, and would not 

ſtand but reſiſted, and in Purſuance of that unlawful At x 


1 Man was killd. 2 Rol. Rep. 120. Palm. 30. and the Lord 
* = If feveral go Dacre's Caſe in More. But if divers had come into a Park 
1 aer o to hunt, where they have no Right to hunt, and immediately 
1 ten have no After two of them quarrel, and one of them kills the other, 
Wo Right, and two it is only Manſlaughter in him that kills, and no Offence in 
8 2 . the reſt; becauſe the Killing was not in Purſuance of the un- 
1 | i; only Man- 1awtul Act that they were all ingaged in. And it might be 
np Dan this Caſe, that he that did kill J. S. had a private Grudęe 
3 Killing was to him, and took this Opportunity of putting it in Execution, 
Nt not in Purſu- and there was ſome Evidence, that the Man that kill'd J. ö. 


ance of the un- 


f un here did ſuſpect him to have diſcovered the Deſign, and there- 
awful Deſigu. | 


upon kill'd him, and this perhaps the reſt knew nothing of; and 
it would be very ſevere, that they, who were not privy to 
that Malice, ſhould be guilty, if the Knowledge of this Ma— 
lice lay hid in the Breaſt of him who did the Act. Where— 
Where divers ever divers are concerned in a Riot, or other unlawful Ad, 
Wl are concerned and in carrying it on, one is kill'd, tho' it be by Chance, it 

\ of in a Riot, and : 155 : 
1 one is kilbd, will be Murder in all. Dy. 128. Divers Perſons came to 
WW it will be Mur- force away Goods out of a Man's Houſe, by Colour of an 
| der in all. Authority of the Lord Admiral, and would break into the 
Houſe, and a Woman, who was coming out of the Houle, was 
kill'd by a Stone flung by one of the Aggreſlors at one e 
thoſe that made Oppolition ; and it was Murder in them al, 
by the better Opinion; and we all hold the Law to be iv: 
) Aud 
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1 and in the End of that Caſe this Caſe is put: 4. and C. are 


them, and they continue on for a Time, and will not obcy 
| if they did not know that he was a Conſtable, and that he Conte i 


the Occaſion of his coming, it will be but Manſlaughter in Pury, if he is | 
10 Cn. 2. in one Thomſon's Caſe; he and his Wife fell out, ©: 


Force takes him and flung him upon an Iron Bar that ſtood 


| him, it would be Murder; yet this not being fo, it was only 
| Manſlaughter, becauſe the original Quarrel was ſudden. 
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fehting a Duel, and B. comes to part them, A. kills B. 1: 
is agreed to be Murder in A. and fome held it to be fo in 
C too, tho he did nothing; but the better Opinion is, that 
it is not Murder in C. tho' he was preſent doing an unlaw- 
ful Act, but he did not oppoſe B. as 4. did, and killed P. 
becauſe he would not let him kill another; and yet in that 
Caſe C. had as much a murderous Intent as J. had, tho' 
not to kill B. for A. and C. had a reciprocal Malice againſt 
one another. „ 

The third Qualification to the Rule is, that the unlawful Act The unlaufal 
ought to be deliberate, for if it be done of a ſudden, the Death np * to 
occafion'd by Purſuance of it will not amount to Murder. Leg, 
As ſuppoſe a ſudden Quarrel happens between ſeveral Perſons. 
whereby the Peace 15 broke, and a Conſtable comes to part 


the Conſtable, and the Conſtable is killed in the Fray; yet If ona Fray 


| | : kill'd in Ex- 
came to keep the Peace, ſo that they might take Notice of ecution of his 


not known to 


him that kills, and no Offence in the reſt, And fo it was bea Conſtable, 
rclolved at the Old-Baily, at the Seſſions after Hill. Term. it is not Mur- 


and were fighting, the Landlord where they lodged came 
to part them, and to keep the Peace; Thomſon with great 


in the Chimney, and broke his Rib, whercof he died; and 
it was held to be but Manſlaughter, becauſe, that tho' he 
was doing an unlawful Act, and that the Landlord, or any 
other, had as much Authority to keep the Peace, as if he 


| actually were a Conſtable; and the killing of one who comes 
to command the Peace, tho he be no Conſtable, is as much 


Murder as to kill a Conſtable; and that if he had declared abs Dern 
that he was come to keep the Peace, and commanded them hc, 
to keep the Peace, whereby they might take Notice of the keepthe Peace 


Cauſe of his coming, and notwithſtanding that they had killed be K“ iis 
Y Murder. 


But if it had been a deliberate Riot, whether he knew him If in a delibe- 


to be a Conſtable or not, or that he came to keep the Peace we iet. 
J - Without ſuch 


or not, if he kill any body whatever that reſiſts him, it Declaration, 


will be Murder in him, and all that join with him in the i is Murder * RY 
deliberate Act. 2 Ro: Rep. 460. In an Appeal of Murder by fie“ ve 


Clement againſt Blunt, the Caſe was, 4. and . quarrel 


| about a Dog, which A. had promiſed to B. but after re- 


> fuſe 4 
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fuſed to give him; upon which B. goes home for his Sword 
and comes back to the Place where A. was, and underſtand. 
ing that he was gone home, he follows him home, and de. 
mands the Dog, and would come into his Houſe to ſearch 
for the Dog, and 4. refuſes him Entrance, and the other 

preſſes in, and being oppoſed, in the Scuttle kills A. and j: 
was held here at the Bar to be only Manſlaughter; yet 5. 
was doing an unlawful Act, 7g. entring into a Man's Hoyt; 
againſt his Will, and 4. was killed in purſuance of ſuch yn. 
lawful Act; and the only Reaſon of that Reſolution mut. 
be, becauſe the unlawful Act in which B. was concern' 
was a ſudden one, and without Deliberation. And Hale; 
PI. Cor. 5 1, 57. inſiſts very much upon it, that the unlawfy] 
Act mult be with Deliberation, otherwiſe the Killing cannot 
be Murder. 55 e | 
The delibe- In the fourth Place: As the unlawful Act ought to be 
OTE with Deliberation, ſo it ought to do Hurt to ſomebody, 
Hurt to fome- cither immediately or conſequentially, otherwiſe the Killing 
body. will not be Murder. alt. 218. Br. Cor. 171. Stam. 40. 
Hale 51, 57. That the unlawful Act muſt be deliberate, 
and mediately or immediately tending to hurt ſomebody, 
A Man gocs to ſhoot a Deer in another Man's Park, and 
the Arrow ſtriking againſt a Tree, glances and kills a Man; 
it can be no more than Manſlaughter, tho' 3 Inf. 56, 57. be 
to the contrary, becauſe it is an unlawful Act. 
In the fifth Place: It is fit to be known, in relation to that 
Rule, that it muſt be a deliberate unlawful Act, tending 
mediately or immediately to the Hurt of fome Perſon ; what 
| if it do not tend to hurt any Perſon? yet if it be unlawful 
If it be with it will be Manſlaughter. Again, tho' it be not with Deſign 
an dne, to hurt any Perſon, yet if it be ſuch an unlawful Act as is 
do a felonious | . Fo . 
Act, tho not Felony, or carried on with a felonious Intent, and in Pur- 
againſt a Per- ſuance of ſuch Act a Man is kill'd, ſuch Killing is Murder, 


Nude. not only in him by whoſe Hand the Perſon falls, but alſo 
in all thoſe concern'd in the felonious Intent. As if divers 


agrce to rob a Houſe, and ſome of them are placed in a 


Paſſage leading to the Houſe to watch for the reſt, and the 
others go to rob the Houſe; and a Perſon happens to come 


by, who is ſtopped by thoſe placed in the Paſſage, and in 
the Scuffle is killed by one of them, and no Robbery is com- 
mitted; yet this will be Murder in all thoſe that were by 
then, and likewiſe in all thoſe that went to rob the Houle, 
and were not actually preſent. 3 Inſt. 56. A Man goes to 
Moot another Man's Hen, and chances to kill a Man, it is 
Murder ſays the Book, but that muſt be intended that he 


; . ſhot 
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hot the Hen with Intent to ſteal it; and then becauſe a - 
felonious Intent was at Bottom it will be Murder, otherwif.: 

that Caſe cannot be Law, 


So firſt we all agree, that tho' the Perſon, that ſhot off this 


Fuſee, did it with Intent to kill J. S. out of a premeditated 
Malice he had againſt him; yet ſuch as did not know of ſuch 
Delign, tho preſent at the Time, and engaged in an un- 


lawful Act with him that did diſcharge the Fuſce, cannot 
de guilty of Murder. 2dly, We all agrce, that if it were 
found that the Fuſee had been diſcharged in Oppoſition to, 
or againſt any of the King's Officers, and thereby the ſaid J. F. 
is killed, it would be Murder in them all; ſo that being not 
found, we cannot intend it: Therefore the Priſoner muſt be 
acquitted, Py 


Pariſh of Godſtone againſt that of Eaft-Grinflone 


A N Order of two Juſtices for the Removal of a poor Seflions quaſh 


V Perſon was quaſh'd at the Quarter-Seſſions, and before an Order of 


5 Jay ame 1 | 5 Juſtices, and 
the poor Perſon came back, the Pariſh, whoſe Order was jt 50 


quaſh'd, makes a new Order to fix him in another Place, Peron comes 
And per Cur, it cannot be good, becauſe a new Order ought ey Juttices 
not to be made till the Party were come back; and if that Gras wi. 
Order had been confirm 'd here, it would not make it gocd, void. 
becauſe it was mecrly void. N 


Mard moved to bring fo much Money into Court, to Money 
have it ſtruck out of the Declaration, Now the Courſe is, brought inte 
upon bringing Money into Court to pay Coſts ſo far, if the , 


Plaintiff will take it out; but if it be ſuch an Action in 


which the Defendant may plead Tender in Bar of Coſts, 
and that the Plaintiff to ouſt him of that Benefit would 
reply a ſpecial Capias u teſt. of a Term antecedent to the 
Principal; all this may be open'd and ſettled on Motion; 


5 


per Cure 


Clifton verſus Vella. 


Ction for theſe Words, Thon art a pocky hore, and words. 

. A carrieſt the Pox along with you. And to maintain it Tore 
theſe Caſes were urged, 1 Sid. 224. 2 Sid. 5. 2 Cr0- 430. actionable, * 
i Ro. Ab, 67. per totam pas Dalton 150. Holt C. J. 
„ 3 No 


4 


_ . pea 4 | | $5 F 
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No Difference between theſe Words, and thoſe others 77 

has got the Pox by a yellow hair d Mench in Moor- Fields k and 
ſure to ſay that a Woman is a Pocky W hore, is that the ; 
Pocky, quatenus ſhe is a Whore; and to ſay that ſhe carrie 
the Pox along with her, makes it ſtronger; and Actions '2 
Words are to be encouraged, for it is a great means to re- 
ſerve the Peace, and any one will underſtand theſe Words 
to be meant of the French Pox. Jud. pro Our” | 


) 


[ 


7ones verſus Sectapple. 


bag of F mon Pleas, and the Error aſſign'd was, That it was a 
a Bond taken £ l 


for Appear. Bond for Appearance taken by the Plaintiff co/ore Officui ; 
ance, tat it and it was no where ſaid that the Plaintiff was a Sheriff, but 
bbs eee” only that he took the Bond per nomen Vicecom'. lot. 
Views, for Ihen you ſhould have pleaded the Statute, and that Mat- 
might have ter; and now yOu are too late; and Judgment was at- 


for cannot L Rror of a Judgment in Debt upon a Bond in the Com: 


pleaded the x | | | 
FOR Hed, 


Dominus Rex verſus Croſſe. 
A Fat made A N Indictment was for a Miſdemeanor for buying ſtolen 
a $6 2 I goods, knowing them to be ſtolen: And after Verdict 
dictable as a for the King, it was moved in Arreſt of Judgment that the 
Wüdemcarer Offence was Felony by a late Statute made in the Time of 
the King and Queen, and therefore it was not puniſhable as 
a Miſdemeanor. And per Cur, before that Statute, buying 
of ſtolen Goods, knowing them to be ſtolen, was only Evi- 
dence of the Party's being acceſſary before; but by this Sta- 
tute ſuch Buying is made Felony. But Note; This Statute 


provides only to make ſuch as are Acceſſaries after guilty of 


Felony. And ſuppoſe one ſets another to be robb'd, ſo that 
he is acceflary before, yet he is not to be made a Felon till 


Conviction of the Principal; and if the Principal be ad- 
mitted to his Clergy, he ſhall be diſcharged, that is, ſuch 


Acceſſary ſhall. But Note; This is now remedied by an 


arreſted. 


Act of Parliament of hi Queens: And Judgment was 


Tpſffs are Per Cur It was agrecd that the Tipſtaffs are the Mar- 
iel O= ſhal's Officers, and he ought to have the putting of them 
ahi in; and the Cuſtody of tie J ipſtaff is the Cuſtody of the 


— — 14 4 


NM 
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W And it is abſolutely neceſſiry to charge the Mar- Ante p. BY 
nal in Debt for Eſcape, that he have Notice of the Party's 
being charged in Execution. 


Debt upon an Award: The Defendant ſets forth a void Verdict on a 
— : . 3 1 « R 14 / : 
Award, and pleads Performance; the Plaintiff joins Iflue pee 
upon the Performance; Verdict for Plaintiff ; and moved this reed. 


in Arreſt of Judgment; and Judgment thereupon arreſted. 


No ſcoell verſus Pyior. 


N Caſe for the Continuance of a Nuſance by Leſſee for Salle. 760. 
Years againſt Defendant, who had been alſo a Leſlce for des 8 
Years of the Place where the Nuſance ſtood. Upon a ſpe- Vous eres a 
cial Verdict the Caſe was, the Defendant being peſſeſ'd for Nutmce, Ur 
| f Diet 7 Gr d adioinine a 2 15 which Jima» 
Years of a Piece or Ground adjoining to an ancient Met- ges ate cso. 

ſuage, with ancient Lights, whereof the Plaintiff was poſ- vered, the 
{fd for Years, did crect a Houſe thereupon, whereby the dune 3s 
Plaintiff's ſaid Lights were ſtopp'd, tor which the Plaintiff the Lands of 
brought a former Action, and recoverd Damages ; after 7e ac 
Sy | | 3 00 4 ction for th 
which the Defendant grants over the Ground with the Nu- (4,7 0 ts 


{ance to another; and after the Plaintiff brings this Action of it may be 


againſt the Defendant for the Continuance of that Nuſance; t either, 


and whether it lay was the Queſtion, which was often argued. 


1. By Northey for the Plaintiff, and Brotherich for the De- 


fendant. 2dly, By Darncl, Serjeant for the Plaintiff, and 
Sir B. Showers for the Defendant. And Jae, by J/liams 
for the Plaintiff, and Melli for the Defendant. 

And for the Plaintiff it was urged, 1ſt, "There can be no 
Remedy by Aſſize or 9od permittat againſt the Dofendant 
or his Aſſignee, becauſe they have but an Intereſt for Years, 
and the Plaintiff has a Wrong done him, and ought to 
have ſome Remedy, and that only can be by an Action 
upon his Caſe, and againſt whom ſhall he have it? Sure 
here it is material who erected the Nuſance, for that is the 


Original 'Tort, and Ground of the Action for caufa coniy 


eſt cauſa cauſati; and by the Erection he is become liable to 
the Plaintiff for all the conſequential Damages happening to 


him by mcans of ſuch tortious Erection; and his granting 


it over to another, is ſo far from exculing him, that it 
ſeems to aggravate againſt him, for thereby he ſcems to 
- perpetuate the Wrong, for he puts it out of his own Power 


to abate it, and likewiſe raiſes himſelf a Profit from it by 


inhanſing his Rent, and putting it by Contract into the 
| x | Hands 
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ker's Cale. 


Hands of another, who cannot juſtify to abate it, without 
committing Waſte, And the Erector by this Act of hi, 
would be anſwerable clearly for all conſequential Damages 
if he had not aſſign d over; and it were moſt unreaſona1. 
; Co. Wal- that it ſhould be in his Power to do wrong, and a continuine 
Wrong, and have it in his Power to chooſe Perſons againf 
whom tne Party wronged ſhall have Remedy, and therch. 
clear himſclf, If one is Exccutor of his own Wrong, an; 
after take out Adminiſtration, he ſhall not thereby 10 
purge the Wrong, fo as to deprive a Creditor of the !! 
berty of charging him as Exccutor of his own Wrong 
ergo a fortiori here. In 5 Co. 101. a. Peuruddoch's Cafe, x 
Aud per. Viind permittat lies againſt the Erector of a Nuſance with— 
mittat ies I out any Requeſt made, but not againſt Alienee without 


rector ofa Nu- Requeſt, 2 (0. 373. in Point, that an Action lies againſt 


face without the Leflor for a Nufince continued by his Leſſee, it beine 
Requeſt, but 


in . crceted bY him. Fade 3 Cro. 191. He that is hurt by a Nu- 
5 Aga NK. AA 


hence Requeſt (nc, tho” long after the doing the Act that occaſions it, 
is ncceffary. ſhall have his Action againſt him that does ſuch Act. 2 Ry, 
Ab. 137. 2 Leo. 153. 3 Leo. 174. The Plaintiff's Remedy is 


x Vent 48. of Neceflry againſt the Defendant or his Aﬀtgnee, it will not 


1 Mod. 27. Jie againſt the Aſſignee without Notice and Requeſt, and 


that muſt be perſonal ; and that will ill be more abſurd to 


favour a Wrong-doer, ſo far as to diſcharge himſelf of a 
Remedy againſt him for a Wrong, by putting a farther Dit- 
ficulty upon him to whom he has done the Wrong: Beſides, 


it 15 Coubttul whether the Action would lie againſt the Under 


Liflee, and if it does not, ſure it will lie againſt the Leſlor; 

for it will not be faid, that by the Grant over the Plaintifi 

ſhail be deprivd of all Remedy. Hide 3 Cro. 520. That the 

Action would not lie againſt the Aſſignee of Land whercon 

Nuſance con- there is a Nuſance. 1 Ro. Rep. 3 20. And as to that the Di 


aun a6 verſity was remembred, when the Continuance occaſions a 
ance, . or all 


| it once dil. new Nuſance, as in Caſe of a Pent-houſe, where every new 


ferent, dropping of the Rain is a new Nuſance; and where the 
| Nuſunce at firſt Daſh has done all the Miſchicf it can; in the 

firſt Caſe Action will lie againſt the Aſſignee, but not in the 

other. 2 Cro. 373, 555. And. the Caſe in 11 Co. 51. was 
ſtrongly urg'd; Diticifor makes a Feoffment over, Dilleitce 

re- enters, he ſhall recover Damages for the mean Prohts 

againſt the Difleifor, tho' the Feoffee took them; and ſo 

is Hob. 98. and that was ſaid to be a ſtronger Caſe than the 

principal Calc now in Queſtion. 


Of the other Side it was ſaid, that this Action either lay 


againſt Aſſignee alone, or at leaſt it ought to be brought againſt 
| 5 | | | him 
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and the Aſſignor jointly ; for it being for the Continuance 
only, and that after Aſſignment over; and to make the AC 


; ſignor anſwer Damages in ſuch Caſe, were to charge him | 
| for a Nuſance in a Place which is not his: And as the AL Is 


ſignee has the ſole Advantage of the Continuing, fo he 
ought to be charged with the Diſadvantages likewiſe ; and 
for this were quoted 2 Cro. 555. F. N. B. 124. H. I. | 
Before W. 2. c. 24. Aſſize of Nuſance lay not againſt E. Before W. — 
rector of a Nuſance after Granting over the Frechold; and eee 1 
the only Remedy was by Ozod permittar, and that lay only net againd . | 1 
againſt the Alienee. 2 It. 405. And the Alience alone eee of Nu 
dought to anſwer for Damages in an Action on the Cafe, as ness 
he ſhould in a Oi permittar, or at leaſt it ought to be 
brought againſt them both; as if two Coparceners commit 
a Nuſance, and one of them dies, the Aſſize or Hub pr ;- 
- mittat muſt be brought againſt the ſurviving Aunt, and the 
| Heir of the other. 2 Tnft. 06. 
The Reaſon of a Remedy for a Nuſance, is becauſe of 
the Maxim Sc utere tio, ut alteri non noceus; and here the 
Thing which occaſions the Wrong is not the Defendant's, all 
that the Defendant did was to erect, and for that Damages 
have already been recovered againſt him, and ſince he has 
done no Nuſance; for the Erection cannot be ſaid a Con- 7 
tinumce, no more than the Continuance to-day can be a I 
Continuance to Morrow, 5 
This were to puniſh one for what he cannot redreſs; for 
he cannot juſtity the Abating this Nuſance. And this Cafe 
was put by them; If a Man does falſly impriſon another, 
and after the Impriſonment is continued at other People's 
Contrivance, the firſt Wrong-doer ſhall not anſwer for that 
in Damages, cujus contrarium verum eſt, if he were not diſ- 
charged of the firſt Impriſonment. 8 : 
He ought to anſwer Damages for the Continuance, who 
ought to abate it; and at Common Law the Alience in 
Caſe of Freehold ought to abate, for the OCD permittat 
lies againſt him alone; ergo he alone ought to anſwer Da- 
mages upon an Action upon the Caſe ; and the fame Reaſon. 
holds in Caſe of T.caſe for Years. The Continuance is the 
Wrong complained of, and the ſole Foundation of the 
Action ; and the only material Queſtion is, by whom it is 
continued? and ſure that muſt be the Occupier. And Da- 
mages ought to be recovered againſt him for whoſe Benefit 
it ſtands, and that is the Occupier. And as the Writ of 
a Demandant is altcred by an Alicnation, ſo may his Remedy 
for Damages. It one throw a Log over a private Way 
7 2 e which 


wy.” 


'n 
j 
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which 4. has over his Land, and after alien, will an Ac. 
tion lic againſt him for the Continuance of this Log a-thwart 
the Way in the Hand of the Alience ? Or if a Man builq , 
Cottage, without allotting ſo many Acres of Ground toit 
and then grants it over, will Action lie for the Continuance 
of it? 

Erecting and Continuance are ſeveral Offences, and eye; 
Day's Continuance of the Nuſance is a new Nuſance; for it 
is the Poſſeſſion and Uſage of this Nuſance, to the Damage 
of another, is the Cauſe of the Action, and that is done 5 
the Aſhgnee. And if Defendant be anſwerable for this Ny. 
ſance, by the ſame Reaſon his Heir would, if this were » 
Leaſe out of the Inheritance; for he might abate it as well 
as the Defendant, and he would be advantaged by it, by 
Increaſe of the Rent. | N 

There is a Diverſity between an Act, that is in it ſelf a di 
rect Wrong to another, and an Act in it ſelf lawful, but con— 
ſequentially injurious to another; the Cafe of Diſſciſin be- 
fore put is of the firſt Sort, and therefore the Diſſeiſor by 
making a Feoftmcnt over, is not quit of anſwering the mean 
Profits; for otherwiſe the Difleiſce would be without Re- 
medy, for he has none againſt the Feoftee who is in by Title, 


and has done no Wrong to him. But the doing a Thing on 
one's own Soil, is primarily and directly no Wrong to ano- 
ther, but may be fo conſcquentially by the Effects of it; 


and for this oide 1 Rol. Rep. 393. One ſet up Poles in his 
own Ground in order to build a Houſe, which when erected 
would be a Nuſance to another, he cannot abate them to pre- 


vent the Nuſance; and if a Treſpaſſer builds a Nuſance upon 


my Soil, and I never uſe it, quæse whether the other has any 
other Remedy than by abating it. And here the Plaintiff 
has his Remedy againſt the Aſſignee for the Continuance, 
ſo there is no Neceſſity to give him one againſt the Aſſignor; 
and the Neceſſity is the Reaſon of the Caſe of the Difleilin 

ſo much inſiſted on. OE 
It is true, one ſhall not transfer his Wrong over to an- 
other, ſo as to diſcharge himſelf; and that is alſo a Reaton 
of the Caſe of Diſſeiſin before put. But here the Erecting 
the Houſe is not in it ſelf a tortious Act, but becomes fo 
only ab effeftu. And here is a Recovery againſt the Defen— 
dant already for the Tort ariſing from the Erecting, and 
thereby the Erecting is altogether become lawful ; for the 
Recovery is a Recompence for the Wrong, and gives the 
Wrong-Doer a Right to that which before was wrongful, As 
if A. takes away the Horſe of B. for which he recovers Da- 
5 ey mages 
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mages, the property of the Horſe is the telly veſted 155 4 
And if in this Cafe the Aſſignee had aſſigned over „Would an 
Action lie againſt him for the Continuance after? If it would 
not, there is no Reaſon it ſhould in this Caſe, for the original 
Tort is here purged by the Recovery. 
Per Cur: A uod permittat muſt be brought againſt the A 2nd = 


Alienec, becauſe in its Nature it muſt be brought againſt 5dr can on 


U 
* be by: 00 0 — 


him that is Tenant of the Freehold. An Aflize of Nu! ance againſt the * 
muſt be againſt the Alienor and Alience; but if the Alience lence, as be- 


dies, the Party muſt have { Writ of Entry 10 tho Per, and ing Tenancof 


cle Frecho! my 
not an Aſſize. And ſure this Action is well brought againſt 4 on ne 


the Erector, for before his Aſſigument over he was liable for brought a io 
all conſequential Damages; and it ſhall not be in his Power Laut the K 
to diſcharge himſelf by granting it over; and more efpcci- het being 
ally here, where he orants over, tefarving: Rent, whereby be liable for all 
agrees with the Grantec that the Nuſance ſhould continuc, Bae 
and has a Recompence, z. the Rent for the ſame; for wich hc on. 
ſure when one erects a Nuſance, and grants it over in that not purge by 
Manner, he is a Continuor with a Witneſs 5. And ſuppoſe in this . 9 ment 
Caſe, the Leflor or Aftgnor had been ſeiſed in Fee, and had 

erected this Nuſance, and then infeoffed another over, he had 


conveyed this as a Nuſance and Cauſa cauſe eff cauſa caniatt. 


And if a Wrong-Doer conveys his Wrong over to another, 


whereby he puts it out of his Power to redreſs it, he ough, t 
to anfwer for it. And where it is objected, that the Port of 
Erecting is purged by the Recovery for the Erecting, that 
is not fo, for then the Erector might lawfully continue the 


Nuſince ; but if the Nuſance continue after Re covery for Action will lie | 


— 


the Erection, ſuch Continuance will be {ich a Nufance as fer Cor ſing: 
ee * 
a new Action will lie for: And the putting it out of ONE'S e 


Power to abate a Nufance, is as great a Jort as not to a- Vide 2 Cre. 
bate it when it is in your Power to do it. And it is a ““ 


fundamental Principal in Law and Reaſon, that he that He who does 


tha: k 
does the firſt Wrong ſhall anſwer tor 411 conſequential ee 


Damages; and here the original Erection docs influence ase for 


the Continuance, and it remains a Continuance from the OPEN! 
very Erection, and by the Erection, till it be abated. And > 
the Caſe of the Diſſeiſor and Diſſciſce is full in the Point; 


for what makes the Difleiſor liable for Damages when the 


Lands were in the Hands of his Feoftee, but the original 
Tort. And in caſe of Diſſeiſin, Treſpaſs does not lic for the 


Profits till Re-cntry ; and by the Re: entry, tho it be upon the 
fourth or fifth Feotice, the Diſſeiſin is purged, and whoever 


continues in after is a new T reſpaſſer; and for continuing in 


after ſuch Entry, Damages ſhal! be recovered againſt the 
| | * ecfico 3 
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11 Feoflee ; for the Diſſeiſin by his Re-entry was purged, an, 
1 | the T itle by which the Feoffee was in is defeated, and the 
BH Feoffee continuing in after is a Treſpaſler, or Difleiflor, as 1), 
1 Difleiſce pleaſes. And the Diſtinction, that the Building 15 not 
1 meerly a Nufance, is very metaphyſical: It is true, if yay ab. 
| Ul {tract the Building from the Hurt that it occaſions 70 the Ne igh. 
1 bour, it is no Nuſance; but ſure the Building a Houſe, which 
1 is a Nuſance, is a Malum 171 ſe ; ; for one muſt uſe his Own 
1 fo as not to hurt another; and theſe Lights being antient, 
1 the Plaintiff has as much Right to them as the Pefend. ant 
1 has to the Land; and his Uſer of the Land is reſtrained |; 
1 the Intereſt the Plaintiff has in his Lights. Note; It was 
1 farther ſaid by the Court, that if one takes another Priſoner 
1 by Wrong, and then turns him over to another Officer, why 
W detains him, the firſt Taker ſhall anſwer for all the conf 
1 quential Damages. But if this Action here were brought 
11 by an Alienee of the Land, to which the Nuſance w as. 

Wt | gainſt the Erector, and Erection had been before any Eflat 
'F in the Alienec, tne Queſtion would be greater; becauſe the 
W | Vrector never did any Wrong to the Alience.“ But here e they 
W | agreed to give Judement tor the Plaintiff, 

1 Note ; Ill: C ]. ſaid in the Debate of this Caſe, that he 
1 was not ſatisfied with the Caſe of RG and Bowls, 2 Cro, 
1 Go. 373. 1ſt, That it would be Waſte in the Leſſce to abate 
1 i the Nuſance. 24h, In caſe it were, that therefore an Ac- 
bl | be Wale in A- TION would not lic againſt him for the Continuance of it; 
* | lience.toa- for it was the Leciſce's Fault to contract for an Intereſt in 
M MO Land on which there is a Nuſance. But the Action lying 
Wu ——— ___ againſt the Leflee is no Reaſon why it ſhould not lie againſt 
bw N the Leſlor, for the Party ſhall have but one Satisfaction ; 
3 either, ſhall for, the Plaintiff having his Election againſt which of them 
1 ow 0 bring it, by commencing it againſt one has determined 
3 haus Election; as if one may bring Trover againſt two jointly 
1 or ſeverally, and he brings it againſt one, and has Damages 
1 once aſcertained, he is for ever barred againſt the other 
MN and ſo it is in Battery. 

vn Finch verſus Harris. 

1 Ante 5 420, 3 ion was moved for to ſtay a Suit in the Spirit 
1 Court, againit a Clerk in Orders, for Preaching without 
"bY EN ho”. Dona- 

Ty nook we: d Liege pon Suggeſtion, that there is a Chapel Donative 
a empt from the e ſach à Pariſh, four NM iles diſtant from the Mother 
I FFC 3 
5 Clerk of it is not, who 1 mas be puniſhed by Ecclenaſtick Cenſures, but not to Deprivation, 


— ——— — — 1 
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3 
Church, and that i it is conlecratc d; _ 785 his Fut Helm 


is for Pre "aching there, ſo the O. n nary has nothine tg 45 


with it; and the D. fien of this Lib: 1 18 to bring in (Viet 
wbetber this be a Don: tive or a Cha qd of Rafe. Bi 
615 None can preach without Licence of the Outing: v. 
whoſe Cure it is to prevent Hereſies and Schiſins in his 15; 
oceſe; and there is a Canon againſt P n, Mithtein C3: 
cence, and that binas all the Cie rey. And a C 55 
cannot be even in the Dioceſe whereof LG Sandi 
whole Diocel: in he is ord: uned, without Licences: th Gh | 
would think the very Ordination would amount to a License! 
to preach within that Dioceſe, And tho' it be trio, that G 
din? ry cannot puniſh him by De ge ation of this Prpoto 
it being a Donative, yet he may cenfure hum others 
otherwiſe the Inconvenicnce would be moe. Eat 
ſhould be in the Power of a Man, by 1 utting ma Cle 
into ſuch Donative, to exempt him from the 0 0 
the Oi 125 and Subotdination to the Eccleſiaſtical };: 
And per Holt: It is againſt the Law Eeclietiaftical to i I 
in a ace not contecr ate d; and it Would i to Tet Lit 
vet 40 Indeed one may pray in his own. Hou! LE TY 
ne cannot preach there; and this Clerk, without Que 


: 
N — a * 
ftion, 15 vilitable by the Or. mary; tho ho has no: [urifdicion 


4 
"hs 


[IE 
— * 

— 

— 

— 
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„„ . 55 | 
Ger Thing, {0 AS-:TO deprive, as In Caſe O A ien. 
And here they at laſt moved for a Fro pion. arnd: the 


Reading of Prayers ; but it was denied. 


FN 


Her CAL : One committ ed 10 Marſhal OY t& the ,Ourt; mav One 
be brought up by Rule of Court; but one committed by, 


7 


— 


"%y 


{iib-as Corpus, to which a Return may be made. - brough 


Strechpoint verſus Savage. 


INE rr upon the Statute of 5 1'liz. for uling the Trade Computation 
1 i 4 or. making C/ A 2 Fn Anzlir 8 plil pi ug A. . 85 1 Me 


— 
9 


rom the 23d of Fe bud, till the 3 of TAU following, He 


- 
ww » 


Per duodecia ments 24 ras, not bay 1 g ferved his 


4 ime for ſeven Years. After Verdi | 
oft of judgmen it, that I Con iputatio OY 15 by Calendat 


j Pas 
Month. wllereas by tlie Statute item ult- 02 by Lin,, NORTE; 
and for this was quoted the Caſe of the Kinz v. Hetb bfg, 


N 


— 
* 
* 


1 G A And it ene ſhould He conſtrubd., that it! 
led it for tho Time m. tioned hbete, he mult have uſed it 


© A | . * 


a Jutge in his Chamber cannot bo brou? 5 up without a ber, mitt be 


— N — — 8 — — — - — 
" - TC rr 5 3 — - == 8 *; 
—* I wha; - . 


— 


ö erm. S. Hill. 13 W. III. _ 


) "WI 


for eleven Ta Months of Nerellity, t hen it will be 
certain when they will begin the Computation; and i 


I 7\ 
(iH 
— 


Defendant may be again charged for Part of the Time 0 
which this Recovery now is, and cannot plead this Re, 
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very in Bar; and the right Way had been to fay, that om m 
ſuch a Day per nudecim menſes prox ſequent he uſed it. 
The ſecond Exception was, that Charte Pi ctæ were Painted 
Cards, and not playing Cards, for tne Tati for Playi 
Cards is Charte Inforic. But per Cur: The Romany 3 
oh playing Cards, and CHartæ luſoriæ may as well 2 
Light as any Thing elſe; but the other would be fatal. h. 
is help'd by the Verdia's finding him Banne of two Mont). 


Lundr next after the 23d of Hbf nary. And if a Man 
a ''rade fourteen Days in one Month, and then coals, 41 
uſes again fourteen Days in the next Menth, he is not ut 


nifhable by the Statute. 


Colt verſus Criſt, 


N an Appeal of. Murder by Colt againſt S. for Doath of 


Appeal. 
If the Indict- 1 his Brother, a Convictio n of M anflaugh ter, and Clergy 
mentonwhich allowed, Was plead aded in Bar, and allowed to be good; but 


tlie Conviction. 
was, Wers bi. it Was alſo agreed, that) if the Indictment, on which the Con. 


11] Plc aded, 
mit plead to 


was not ſet forth, /7de 4 Co. 40 & 42. But wor allocatur 
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aſcertaincd; ; and the Reaſon why ſuch Curiouſeſs is rogui- 


Lu it was mortal ; and both thefe Ends are anſwered | 
© Difcriptio n of the Wound, as it is in the Indictme 
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might be as to the Abettors, yet it con! 1 not be an Excep 


Burning g in the 


be convicted ok Manfla Ee upon an Ap ppeal, the Kine 


2 


tious, or Plea viction Was, Were vitious, or if this Plea were ill pleaded, the 
Defendant muſt plead to Iſſue. And therefore it was c 
Ie. cCepted to: the Indictment, that tne Latitude of the Wound 


For the Depth of the W Sd and the Place where it was we ro 


lite is, that it may appear to be the ſame in Identity, ard 


11 
. 


Another Exception was, that the Indictment did {et forth, 
that two other were preſent and abetting, but not faid in 
Wh at Cou: ity they Were, Sed TIO allscar ; 1 oo HOW: wer tha N. 


tion for him, who was charged as Pr. ncipal, tor it was "i 
Benefit of Where he was. And here, ak „Vo the Bonetit of the Clergy, 
Clergy, and and Burning in the Hand, is no Judgment. And if a Man 
Hand, is no be convict ted of Mar {11 11s ghter, and no Judgment of Death 
Judgment. given, Anterfoits convict will not De a good DAT of an Ap- 
| peal, but Conviction and Benefit of ' Clergy i: And if on? 


may pardon the Burning in the II and, vhs ich ſhews it 1 


2 f 190 
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Ilolt C. J. delivered the Judgment of the Court : 
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. 
111 > Tudg: ment, for then could not the King pa don it: And 
the Statute of JI. 7 has taken aw. iy the Judgment of de- 
3 over to the Clergy, but orders a Mark to be put on 


Croſſe 8 5 Smith. 


8 


IL i. ee, 936. lh 11, 


Rror of a Judgment in the Court of Fly, in an Action 
for Words; the Error aſſigned was, that After the Plaint 


levied, and before Ilue tried. a Certivr ari iflued out of the 


C NR. to remove the Proceedings into that Court, which 
Writ was duly ſerved upon the Judge, before the Jury ſworn, 


try the Cauſe, and 0 gave Judgment, which was void, as 
being coram hon Juudlice. To this the Defend: int pleaded the 
Charters of Creation of the Franchiſe of Conufance of Pleas 
to the Predeceſſors of the Biſhop of Ely, and an Allowance 
thercof in the Courts of VHſtmiuſter Hall: And on Demut 


G, J 
Sal ls. 148. 


3 . 
Far. 21 


Certigrari to 
th E Con LE ot 
* {\ 


Polt. in: this 


rer the Caſe was argued ſeveral Times at the Bar. And now 


Cert? orar; be well penned, it is 4 Snperfedeas of all Pro- 
ecedings below; and the Counſel cannot. be in Earn. {i 


When they prete; nd to make the Franchiſe of Fi! in oqu: al 


Degree with that of a County Palatine. And CT the Char 
ter had been to hold Plea of all Matters ariling within that 
precinct; can any Man think that by this all the King's Sub- 
jets aa loſe the Benefit of the King's Courts, which arc 


Part of the Conltitution of the Government, "and Part of 


every Man's Birth-right to fue and be ſued in. And it would 
be very inconvenient if it were fo; for ſuppoſe a Man gocs 
to Market within this Juriſdiction, there he is arreſted, 
and if ke has not Bail living within their Jurifdiction, he 
mult go to Gaol; for Bail out of the Juriſdiction will not 
do, becauſe their Proceſs cannot reach ſuch Bail; and be- 
ſides, he ſhall have his Cauſe tried by Strangers to him, a: d 


Acquaintance of the Plaintiff's living within the Juriſdiction : 


And ſure it never was in the Power "of the Crown to deprive 
the Subjects of their Birth-right, as to make ſuch a Grant 
5 upon them. 2495 The Grant is, that the Biſhop 
ſhould have Conufance of Pleas; what is that? That one 
living within that Juriſdiction ſhould implead another in the 


biſhop's Court, for a Cauſe of Action ariting within that Ju- 


riſdiction; ald who is to claim this, if the Action ſhould be 


commenced above ? not the Defendant, for he cannot plead | 
DOTS it 


Sure if the FheFr 


* | 7 * 
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* i% 7 
County Pala- 


tine ot ui e- 


qual Degre?, 


Bail out of tho 


urifdiction 


not 8000 


Conuſance ot 


* 2 1 J 
Pleas is, that 


one withmetle 


Juriſdistion 
may implead 
one within it 
for 4: Can 
riſing there: 


Perm, Tapler 


and allowed by him; that notwithſtanding he proceeded to : 
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for eleven Tamar h Months of Neeeſſity, then it will he 0 
certain when they will begin the Computation; and th. 
Defendant may be again charged for Part of the Time gh 
which this Recovery now is, and cannot plead this Ree. 
very in Bar; and the right Way had been to fay, that from 
ſuch a Day per nndecin menſes prox ſequent he uſed jt 
The ſecond Exception was, that Chartæ pictæ were Painted 
Cards, and not playing Cards, for the T,atin for pl: wing 
Cards is Charte luſoric. But per Cur: The Romany ha 
not playing Cards, and Charte liſoriæ my as well b 
Kight as any Thing clſe ; but the other would be fatal. 
is help'd by the Verdict finding him guilty of two Month 
Lund next after the 23d of Fel UP HAT. And it a Nan uſe 
a 'I'rade fourteen Days in one Month, and then ccaſcs, a 
uſes again fourteen Days in the next Month, he is not. 
niſhable by. the Statutc. 


Colt verſus Swift. 


Appeal N an Appeal of Murder by Colt againſt F. for Death dt 
If the Indict- & his Brother, a Conviction of Manflaughter, and Clerg 
Aa en, allowed, Was plea ied in Bar, and allowed to be good; but 
was, were vi. it Was allo agreed, that if the Indictment, on which the Cn 
tious, or Plea viction Was, were vitious, or if this Plea were ill pleaded, the 
| a e Defendant muſt plead to Iſſue. And therefore it was ex- 
Ie. copted to the Indictment, that the Latitude of the Wound 
was not ſet forth, Fide 4 Co. 40 & 42. But 707 loc 
For the Depth of the W ond and the Place where it was were 
aſcertained ; and the Reaſon why ſuch Curiouſnefs is requi 
lite is, that it may appear to be the ſame in Identity, nd 
that it was mortal; and both theſe Ends are anſwers 8) by 
the Diſcription of the Wound, as it is in the Indie! 
Another Exception was, that the Indictment did fot forth, 
that two other were preſe nt and abetting, but not ſaid in 
what County they were. Sed nom allocat; For however that 
might be as to the Abe ttors, yet 1t could not be an Exe. P- 
tion for him, who was cha rged as Principal, for it was Lud 
| Benefit of Where he was. And here, per Hol, the Benelit of the Clergy 
e eee and Burning in the Hand, is no Judgment. And if a 50 
E convicted of Manſhughter, and no Judgment of Death 
Judgment. given, Arnterfoits convict will not be a good Bar of an Ap— 
_ peal. but Conviction and Benefit of " Clerzy is: And it one 
be convicted of Mantizughter upon an Appcal, tho King 
may pardon the Burning in the Hand, which ſhews it “ 
5 & | ny 
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no judgment, for then could not the King pardon it: And 
the Statute of JI. 7. has taken away the Judgment of de- 
livering over to the Clergy, but orders a Mark to be put on 
the Party. 


Croſſe verſus Smith _ 
my 2. Reagan £36. Ante. 140, 


Rror of a Judgment in the Court of Fly, in an Action 
for Words; the Error aſſigned was, that after the Plaint 
levied, and before Iflue tried, a Certiorari iflucd out of the 
C. B. to remove the Proceedings into that Court, which 
Writ was duly ferved upon the Judge, before the Jury ſworn, 
and allowed by him; that notwithſtanding he proceeded to 
try the Cauſe, and fo gave Judgment, which was void, as 
being coram non Fiidice. To this the Defendant pleaded the 
Charters of Creation of the Franchiſe of Conuſance of Pleas 
to the Predeceſſors of the Biſhop of Ely, and an Allowance 
thereof in the Courts of Vſtmiuſter Hall: And on Demur- 
rer the Caſe was argued ſeveral Times at the Bar. And now 
Holt C. J. delivered the Judgment of the Court: Sure if the 
Certiorart be well penned, it is a Syperſedeas of all Pro- 


ceedings below; and the Counſel cannot be in Earncfl, 
when they pretend to make the Franchiſe of Jh in equal 


Degree with that of a County Palatine. And admit the Char- 
ter had been to hold Plea of all Matters ariſing within tha 

Precinct; can any Man think that by this all the King's Sub— 
js ſhould loſe the Benefit of the King's Courts, which arc 
Part of the Conſtitution of the Government, and Part of 
every Man's Birth-right to ſue and be ſued in. And it would 


Salk. 148, 
Far. 138. 
Certinrari to 
the Court of 
Fly. | 
Pott, in this 
Term, Tayler 
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The Franchiſe 
of E ty and 

County Paia- 
tine not in e- 


qual Degree, 


be very inconvenient if it were ſo; for ſuppoſe a Man gocs 


to Market within this Juriſdiction, there he is arreſted, 


and it he has not Bail living within their Juriſdiction, he 


mult go to Gaol; for Bail out of the Juriſdiction will not 
do, becauſe their Proceſs cannot reach ſuch Bail ; and be- 
lives, he ſhall have his Cauſe tried by Strangers to him, a: d 


Acquaintance of the Plaintift's living within the Juriſdiction : 


And ſure it never was in the Power of the Crown to deprive 


Bail out of che 
Jurifdichon 
not good. 


the Subjects of their Birth-right, as to make ſuch a Grant 


binding upon them. 24%, The Grant is, that the Biſhop 


mould have Conuſance of Pleas: what is that? That one 


living within that Juriſdiction ſhould implead another in the 
Biſhops Court, for a Cauſe of Action ariſing within that Ju- 
riſdiction; and who is to claim this, if the Action ſhouid be 
commenced above 2 not the Defendant, for he cannot plead 
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1 Vent, 156. it to the Juriſdiction of the Superior Court; but the Court: 
is for the Lord of the Franchiſe, by himſelf, his Bailis - 
Which mut Attorney, to come into the Superior Court, and produce 51 
We ane Charter of Conuſance; or if it be very antient, to ſhew BD 
of the Pran. Allowance of it in that Court, and pray Conufance. And 
chiſe. upon Ailowance of his Claim, the Court above appoigt; 
bim a Day to hold this Court on, and directs the Par 
to go down on that Day, and if Juſtice be not done Helen. 


5 
Deo W, 


—— 


the Record remaineth here above; and the Court has » CON. 


tiff may come up and ſhew this Matter to the Court. ane 
ther-upon a Re-ſummons thall go upon the Record here 

5 : i 6 85 
and the Court ſhall proceed to do Juſtice here; fo that 
2 7 nit. IA be alle Cd a f "Bell | 1 : cy 
tho. Conutance be allowed according to the Grant, yet 
the Matter ſhall be brought back hither, if Right be not 
done below; and all this was for the Benefit of the Lord 


of tne Franchiſe; and even this was hard cnough upon 


— 


the Subject. And there was great Reaſon for this Courſo 
in fo: mer Days, when great Mea did abet end maintain Par 


ties, and theſe great Franchiles generally obtained by Ab- 


bots and Churchmen, who then had three Parts of the Land: 


of the Kingdom in their Poſteſſion; and they received Legiti. 


macy more from Length of Time than from anv Reaſen 


„I. 8. c. 24. that there was for them. And fo is the Statute of H. 8. con- 


cerning Relumption of Liberties, that all theſe Juriſdictions 
are detrimental to the King and his Prerogative ; and for 


that Reaſon their Power of Pardoning in County Palatines, 


and making of Juſtices, is taken away. And there have been 


- 3 | 3 , - 5 | 
always Certiorar; to correct Abuſes in theſe Juriſdictions.“ 


Exempt Jurit- Dem pt } 


xempt urifdietion is this, and was granted to Cities or 
diction is, that ft : 


Fowns Corporate for Benctit of Trade; it was a Grant to 
impleaded out the Frecmen of ſuch a City or Town, that they ſhould not 


ey fot 5 9 7 e 1 „„ TP; | 
of Juriſdiction, he impleaded out of their City or Town, and this Grant 
there were a Court in the City or Town to. 


* ” - = * 444 © 
Which he may G 
Py 


1n{;tt on, or Was good, 1 k | - 1 N | 
wave. hold Plea of the Matter. And if fuch Inhabitant, in that 
Cale, be impleaded in any other Court, he ſhall plead this 
Franciife to the Juriſdiction ; and if he were ſued below, 


. 1 ; . F 8 * 1 TT 
he might have a Certtorari and remove it up; for the Pri- 


vilege of being tucd no where ele, being for his Advantaze, 
he may wave. it: Sh there is no Court can ſtand againtt a 


Certiorari. In London they have a Way of procceding by 


foreign Attachment; yet it is very Day's Practice to remove 


1 
J | | the 


FA 4 
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the Cauſe up hither by Certiorari, and thereby all the Pro- 
ceedings below upon the Attachment are diſſolved. 

A third Sort of Franchiſe is teuere placita, that i, Power Franchiſe to 
to hold Plea of Matters within ſuch a Precin&, but does not 3 
exclude any other Juriſdiction, nor intitle the Lord to claim fach a Pre. 
Conuſance. 9 H. 6. 59. Caſes are removable out of infe- cet. ou ug 
rior baſe Courts, by Recordare or Pore, as the Caſe ſhall ger ſuril, 
require; but to remove out of a Court of Record, it muſt diftion, | 
be by Certiorari. And to fay ſuch a Writ is not found in oof} pg” 


the Regiſter; ergo it does not lie, is no Argument, for Half baſe Courts by 
the Writs uſed in Veſtiuiuſter-Hlall are not in the Re- Recordore or 


iſter 5 Pone, but out 
g | | 3 of Courts of 
The Statute of 43 El. means Certiorari by the Words Record by 


(other Writs) and it is remarkable, that the Thing complain'd C⁹⁹¾ 
of there is, not that the Writs were uſed, when in Truth 

they did not lie, but that an Abuſe was made of them, =. 

that they were brought after Trial; and therefore it pro- 

vides that no Certiorari or Hab. Corp. ſhall be brought or al- 

Jow'd, unleſs it be deliverd before the Jury ſworn. And 

again, The Statute of 21 7a. c. 23. takes Notice of Certic- 

rari, and only complains of the oppreſſive Manner of uling 

them, 91iz. after Party had proceeded a conſiderable Wa 

below, and likewiſe removing Cauſes of ſmall Value; and 


therefore the Courts below are allow'd to detain Cauſes 


under five Pounds; and likewiſe where the Certiorari or Hub, 
Corp. is not deliver d before Iflue join'd, fo that it be not 
join'd within ſix Weeks after, 657. both which Statutes ſhew 
this Writ was lawful, but abuſed, and the Abuſes are only 
cured; and if the Writ were not legal, the Parliament would 
have condemned it, as well as the Abuſe of it. = 
And the King's Courts are for his Subjects and People, as 
well as for himſelf; and as when it is granted to a Corpo- 
ration to hold a Seſſion of the Peace within their Burrough, 
before ſuch and ſuch Juſtices, that are Freemen of the 
Town, tho ſuch a Grant is a Franchiſe to them, and it is as 
much their Right to hold Seſſions and take Conuſance of 
Matters proper for their Juriſdiction, as it is the Biſhop of 
Eh's Right in this Caſe; yet by daily Practice Certiorart's 
go to them to remove Indictments from before them to this 
Court; ſo by the ſame Reaſon it will lie here; and it is 
more juſt and honourable for the Subject to receive Juſtice 
in the King's immediate Courts, and trom Judges appointed 
by himſelf, than from Judges named by his Fellow Sub- 
ject; and there is as much Difference between the King's 
C 8 B Courts 
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Courts and thoſe that are held by Franchiſes, as there i; 
between the People he governs by himſelf, and thoſe he 
governs by his Vice-Roys in his Plantations. And he quoted 
a Caſe in 2 Ro. Ab. 493. Jonſon v. Ellis; An Action was 
brought in the Court of Maidſtone, and an Hab. Co- i 
brought and ſerved in due Time, and notwithſtanding Judg- 
ment given below; and this Judgment was for this Error 
reverſed. So here if the Certiorari be good in the Form and 
Frame of it, that is, if it deſeribes the Record right, with. 
out doubt the Judgment is erroneous. And Holt ſaid he 
Tt is better to wonder'd the People did not bring a Hab. Corp. and not a 
1 N Certiorari; for the Defendant may well ſay, I will not he 
een IE ſucd in this Inferior Court, but will be ſued above, and 
there I will put you in ſuch Bail as the Court above will 
reach, tho' your Proceſs cannot come at them, and that | 
cannot give you ſuch Bail as you can reach; and ſo he ma 
well remove the Cauſe by Hab. Corp. And in ſuch Cafe 
if he do not put in ſuch Bail above as the Action would 
If by tte require below, a Procedendo ſhould be granted; for if b 
ere, 3 the Courſe below there ovght to be Special Bail, tho Com- 
pecial Bail be ; : „ | 1 
required, Spe. mon Bail would do if it had commenced above originally, 
cial Bail mult yet Special Bail muſt be given above, or a Procedemdo ſhall 
ede , go. And if one Action require Special Bail, and another 
ſhall go. not, and that do not appear to be done fraudulently to hold 
to Special Bail, there we will hold it to Special Bail, or grant 
a Procedendo; but if Fraud appear we will retain it. And 
tho' the principal Caſe be between two Perſons dwelling 
within the Je of Ely, yet that makes no Difference. And he 
ſaid he had known Inferior Courts held to harder Play than 
this, for he had known in the Common Pleas, that in E- 
ſcape out of Execution upon a Judgment in an Inferior 
Court, the Officer was let in to alledge that the original 
Cauſe of Action was not within their Juriſdiction, tho it 
were laid to have been within it, admitted by the Party ſo 
to be: But I think that hard, becauſe it is a Court having 
| Juriſdiction ; and ſince they have ſhewed the Matter within 
that Juriſdiction, and that has been admitted on Record, 
1 hold the Party himſelf would be after concluded to fay 
that it was not within, and by Conſequence the Officer is {0 
too. And it has been held that Falſe Impriſonment would 
lic againſt an Officer for the Arreſt, if the Cauſe had not - 
riſen within their Jurifdiction, tho' it had been alledged by 
the Plaintiff to have ariſen within it, and fo confeſs'd by 
the Defendant ; but that was hard, But the beſt Way is 8 
5 | | | mi 0 
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make right Uſe of their Juriſdiction, and not to pretend to 
hinder the Subject of his Right of uſing the King's Courts: 
And Property is much larger now than formerly; for the: 
there were many Villains, but now we are all Freemen, 80 


rer Cur, It is apparent Error, but then an Exception was 
taken to the Writ of Certiorari. 


Thomſon verſus Southzel! 


T NEclaration was generally of Eaſter Term; and the ee a 
* * . 1 - * * QUT! VV Ita of 8 
Cauſe of Action laid in ſuch a Day in April, which 


Notice whit 


Day in Fact was within the Term. And 1ſt, It was agreed Day of the 


the Court would judicially take Notice of the firſt Day of ann Term 
that Term, 21g. what Day of the Month it was, and con- 
{equently that the Cauſe of Action accrued after it. 2d!y, DE 
That a Declaration generally of ſuch a Term, without any Pechatien 0+ 
. | _—_— 4 : ſuch a [erm 
ſpecial Memorandum, refers to firſt Day of Term; other- refer; to the | 
wiſe, if there were a ſpecial Memorandum of the Time of our Day, if 
there be ho | 


filing the Bill, or of giving Bail; ſo if it be made ont in! 


Special Ale + 


Fact to have been at a Day after the Day of Cauſe of A- e. 
RG . 9 . . iS * i 
ction mention d, it may be ſet right, But upon Examina- | 
. . 5 - ; , 1 
tion, it appear d the Declaration was accepted by Conſent. 


(which Holt ſaid was a filing of Common Bail of Courſe) 
but there was no Writ or Proceſs returnable; and thereupon 
Holt declared, if there were a Proceſs returnable at a Day 
certain, and it had appear'd when Bail had been put in, 
that would be a Ground for Amendment; but it being only 
found that Common Bail was filed, that muſt refer to firſt 
Day of Term; and Judgment was arreſted, Fide 2 Lev. 
12, 13, 176. 3 Keb. 112,124, 693. 1 Vent. 135. Hob. Jo. 


Dominus Rex verſus Cranmer. 


A N Indictment was for Perjury; the Defendant enter'd Nw P 
into a Recognizance to try it, and was deſirous to car- . 2 


ry it down to try, but the Proſecutor entred a Mo Prof. de. 


a *. 


Per Cur: It was an ancient but illegal Practice, that if an 


Indictment had lay ſtill for a long Time, to enter a Now 
Prof. upon it. But that ought not to be without Leave of 
the Attorney General, not even at the Requeſt of the Pro- 
ſecutor; for it would be of intolerable Miſchief, that it 
ſhould be at the Diſcretion of Proſecutor to make an End 


of the King's Suit, and alſo to get a Bill for an infamous 


be- 
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Crime found of Record againſt one, and by ſuch Entry of 
Non Prof. deprive him of the Means of clearing himſelf by 
Trial. And for theſe Reaſons the Court did ſet it afide 
and if the Indictment be vitious, an Acquittal in it will be 
no Bar to a new one. 


Venue not . | . 
changed in Venue 1S ACVCErY changed in Covenant. 


Covenant. 


Riot may be Per Cnr: If one goes to aſſert his Right with Force and 
oy zfertins a Violence, he may be guilty of a Riot. 4. has Right of Com- 

ight with | 8 
Force. mon in ſuch a Cloſe, which belongs to B. who, after the 
Corn taken away, ſows Peaſe in it; he cannot by ſuch a 


Trick deprive A. of the Benefit of his Common. 


Couriney verſus Hornigold. 


Ante p. 33. INE BT upon a Bond for Performance of an Award; Ny 
ons e Acard pleaded; Replication ſets forth an Award of 
yer of A- at. k 888 | 
ward, if ii ſuch and ſuch Things of one Side, and ſuch Things to be 
contains more perform'd of the other Side, all well awarded, aſſigns Breach, 


Natter th: | ; : CO | 
Ping and brings the Award into Court; Defendant prays Oyer 


out, he cannot thereof, and has it; whereby it appeared that it did contain 


recover. more Matter than the Plaintiff did ſhew in his Replication, 
and demurs for the Variance. And it was urged, that if 
Iſſue had been taken upon the Replication, and the Award, 
whercot Oycr was given, had been produced in Evidence, 
the Plaintift muſt have been nonſuited, for they were quite 
different Awards. And the Award is intire, and ought to 
be altogether ſet out, for there may be that in the Award, 
which if ſet out might make it all void, or at leaſt ſhew 
that the Plaintiff had no Cauſe of Action; for ſuppoſe here 
they had concluded by declaring that they had made no 
Award, or had awarded that the Plaintiff ſhould deliver to 
the Defendant twenty Pounds and a Horſe, and that there- 


upon the Defendant ſhould deliver a certain Deed to the 


Plaintiff; can it be ſaid, if the Plaintiff had brought Debt 
upon a Bond for the Performance of that Award, and upon 
Nul 4ward pleaded ſhould reply, and ſet forth an Award 
that the Plaintiff was to deliver the Defendant a Horſe, 
whereupon the Defendant ſhould give him up the Deed, 
that upon Iſſue thereupon the Award made would maintain 
the Iſſue? Beſides, the Submiſſion is with an Ta quod de pra- 
zui ſſis, and the Award ſet out in Replication is not ſo, It 

1 Was 


2 


130 


1 and 
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ſp agreed, that perhaps in Debt upon the Award this Way 


would do; but this being a collateral Thing, viz. a Bond 


with a Penalty, it will nct do. 

To which it was anſwerd, That true it is, if the De— 
endant had come to excuſe himſelf of the Forfeiture of his 
Bond, he ought to ſet out the whole Award; but when one 
s only to ſhew Cauſe of Action, it will ſuſtice to ſhew 
enough that a. Cauſe of Action may appear to the Court; 
wide [Woodman and Mantle's Caſe in Plocod. and Hammond 
Caſe in Brown. If a Man be bound to B. to 
ay him ſuch a Sum, provided he makes a Feoffment upon 
Condition to C. in an Action brought upon this Bond, the 
Defendant ſhall not crave Oyer of the Decd of Feoft- 
ment, and alledge that it is not according to the Condition 
of the Bond. 


Holt, C. J. The Award muſt be reciprocal, or elſe it is 
rot good; and you have omitted Part of what is to be done 
ck one Side, and therefore a Part of the Award to be done 
of your Side, which was traverſable by the Defendant; and 
if it would be againſt you on Verdict, it will be ſo too 
on Demurrer upon Oyer. And tho' your Declaration upon 


the Bond, and the Breach alledg'd be well, yet if that which 


you ſhew upon Oyer does not maintain it, you arc 
gone, where it is neceſlary to ſet out a collateral Matter to 
make the Declaration good. And he adviſed them to diſ- 
continue, and pay Colts, and ſo they did. 


Stamford verſus Sims. 


* Replevin, the Defendant avow'd the Taking iz guodam Avoury. 


ne ſſuagio vocat” the D. in ſuch a Pariſh. Note; The 
Replevin was for Goods taken 372 quodam mefſuagio vocat' B. 
and the Avowry, that pradictum mefjuag', in quo the Taking 


was, was called D. abſque hoc, that the Taking was in B. 
and upon Demurrer Jud. pro Quer per Cur, for the Way 


had been to ſay that the /ocrs, in quo the Taking was, was 
call'd D. abſque hoc, that it was in the ſaid Meſſuage coc 
2. and pro returno habendo to make Title to the Diſtreſs. 


| Vide 2 Lev. 92. 1 Vent 129. ant. 67. 
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Trade. 


Double Error 


„„ 
— 1 


” * 


Smith verſus Oxbring. 


Bal hall EBT upon a Recognizance Bail. Holt : This is much 


Bars if fl practiſed of late to ouſt the Bail of the Benefit of 16. 


Term, after dering the Principal, as he may do on a Sci. Fa. and fine; 

Return ol fro there is Reaſon the Bail ſhould have equal Indulgence h 

b Pema both Caſes, let the Rule be that the Bail have eight Dar. 

the, Principal, APY CIS Days 

o render. in full Term after Return of Proceſs againſt the Princip; 
to render him. So if for the Purpoſe Proceſs be returned 
only within four Days of the End of the Term, the Bal 
ſhall have four Days in the next Term to render, and upon 
their bringing in the Principal in the mean Time they ſhaj 
be diſcharged; and till that Time be paſt, the Court wil 
grant an Imparlance. 


Jackſon verſus Bridge. 


Covenant by | NEfendant did covenant to ſerve the Plaintiffs 'Teſtate: 
Executor and his Aſſigns for eight Years; and the Queſtion was 


aink a Per- PO, elt 
non * Co. Whether the Plaintiff as Executor was an Aſſignée in Lau! 


venant to ſerve for by the Agreement it is not fix d to the Perſon of th. 
AE u Teſtator; for if it were, the Exccutor ſhould have it, an! 
ing that he it would be Aſſets in his Hands, vide Plowd. 287. P. 288. 7. 
uſcd thefame And it was ſaid, that if the Executor did ſet up ſuch + 
Trade as the Servant was to be employ'd in by the Cove- 
nant, it ought not to determine by Death of Covenantee. . 
cus it were hard to transfer the Servant to another Service, 
and fo it was ſaid it would be in Caſe of an Apprentice; and 
here it being aver'd that the Plaintift uſed the ſame Trade 
in which the Defendant had covenanted to ſerve, he had 
Judgment. | i 


_ Gibbs verſus Walkley. 
Double Error in Fact was aſſign d. And per Felt, th: 


in Fact aſhgn- 
ed is ill. 8 | | 5 
pPlwKwicity for Cauſe to affirm the Judgment, vide 1 Ro. A, 


hut if there be 763. But if apparent Error appear on the Record, not. 


Errocapparent withſtanding the ill aſhgning of the Error in Fact by Reaſor 
ſhallbereverſ of the Duplicity ; yet J udgment ought to be reverſed tot 
__— I - a 
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Way is to plead i nullo eft erratum, and ſhew the Du- 


ſuch 


444. IS LOnegr agen 


4 -— hand — —— 


plicity of the Error in Fat. Per Cur. 


Z Per Car , Since it is ſaid that ſuch 4 Day Conce{ſit le tenert, it | 


\* 
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uch apparent Error; but here no ſuch Error appearing on ö 
tue Record, the Judgment was afhrm'd, becauſe of the Du- | 


Lane verſus Green. 


ber 1689, per ſcriptum ſuum obligatorium conceſſit ſe 


1s When it s 
| | deliver 4. | ] 
tenert, Gc. to the Plaintiff; and upon Oyer the Bond bore | | 
Date the eighth of Seprembsy 1699, and for the Variance a 
Demurrer. And it was urged, that ſince the Plaintiff varied 
the Lien from the Date of the Bond, he onght to fhew 
when it was firſt deliverd; and the right way had buen to 
declare upon the Bond with the Date it bore, and then to 
fay primo deliberat at ſuch a Time, and at this Rate one | 
might declare upon a Bond after the Action brought. But | 1 


„ well, for that could not be without it were then deliver- [i 
ed; it is well enough. Jud. pro Uner. i! 


Gree verſus Rolle. 


L Jof dont againſt two, who enter into the common Rule Salk: 456. 
of confeſſing Leaſe, Entry and Ouſter; at the Trial be- 12 Ejetment 
a Retrax:t 
Was enter d as 


fore a Judge of Ni prius, one of them refuſes to confefs 


Leaſe, Entry and Ouſter; and the Plaintiff enters a Retrdxit to one at N En '| 


againſt him, which the Judge of Ni prius records, and Z, and 


>. 1 | | : . Trial againit 
goes on to Trial againſt the other, and Verdict for the the others, and 


Plaintif, And it was moved in Arreſt of Judgment, 1ſt, That held well 
a Judge of Niſi prius cannot record a Retrax:t, for before 
the Statute of Pork 12 Fd. 2. he could not record a Non- Pefore 12 Ed. 


Judge 


ſuit, and a Nonſuit againſt one would make an End againſt 5 Nik 


7775 


both; and yet a Retraxit, as here contended for, would not could not e- = 


make an End as to both, but would ſever the Pleas of the £219 Non: 
Partics againſt their own Conſent ; it is true, if they had ſe- 
verd in pleading, a Retraxit againſt one would not diſcharge 
the Suit againft them both, for there the one Defendant is 
not concern'd with the other. 1 Sid. 76. Covenant againſt 
two to build a Houſe artificially, and one of them lets Judg- 
ment go againſt him by Default; the other pleads that he 
did build the Houſe artificially, and a Verdict for him; and 


held he that ſuffer'd Judgment by Default ſhould be dif- m— "I 
charged too, for now it appears there was not ſuch Cauſe 


of 


\ _ 
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Fu 


Cale. 


of Action againſt both, as the Plaintiff declared on. 1 Fid. 376 
Action againſt two Executors, one of them confeſſes a {1 
Quantity of Aſſets, and Plaintiff replies Aſſets tra; vide the 
Book at large, which Holt denied to be Law, and quoted 
Long quinto Fd. 4. 108. Bro. Funds. 77. And it was further 
urged, that the Entry of a Retraxit did not diſcharge the 
Detendant, againſt whom it was entered, from being Party 
to the Iflue, till there is Judgment given quod eat inde fu. 
die; and that cannot be done by a Judge of Nift prins 
but muſt be done above after the Return of the Pore. 
and the Eſtoppel begins from that Judgment; and a e 
iaxit mult be enter'd in Court, and 77 proprid end, and 
cannot be by Attorney according to the Rule of ZBeecher' 


dl, It was ſaid, that after a Retraxit againſt one, the 
Judge could not try the Cauſe againſt the other, for his 
Commiſſion was to try an Action againſt two; the Parti. 
themſelves might have ſever'd in Pleading, but the Fudge ct 
Nj ſi pri ius has only Power to try the Action. This is not 
like a Protection, which the Judge of Aſſize may receive and 
record, and yet may proceed and try the Cauſe; for if the 
Protection lies not, or lies, and is not well caſt, the Trial 
ſhall ſtand ; but if it lies and is well caſt, the Trial fhall 
go for nothing; but after a Retraxit well entered againſt | 
one, the Judge of Aſſize has no more Power to try the Cau{: 
than he has upon a Plea Puig darrein continuance; and ther: 


all he can do is to record the Plea, and bring it up, and then 


the other Party may reply, take Iſſue, or demur, and the 
Matter thall be determined above; quod Holt conceſſit. And 


ik the Judge of Niſt prius cannot diſcharge the Defendant, 


he ſtil] remains Party to the Iſſue before him; and the 


Judge's Commiſſion being only to try that Iſſue to which he 


is Party and Privy, he can try no other; and he ſaid, a Judgc 
of Nift prius could not plead an Excommunication in the 
Pl. Puis darrein continuance, tho" that be a legal Diſabi- 
lity, and the Defendant had no other Opportunity of 
pleading it; and that is much a ſtronger Caſe than the pre- 
ſent, and more deſerving of the Equity of the Statute of | 
York, 12 Ed. 2. c. 4. and 18 Ed. 3. 38. and 2 Rol. Ab. 630. 

arc expreſs, that a Judge of Nife prins cannot take a Plea 
of Excommunication ; but he may do whatever is necella- 
rily incident to the Trial, as to take a Challenge to the Ar- 
ray or Juror, Witneſs, Gc. and it is by ſubſequent Acts of Par 


liament that they have Power to give Judgments in ſome 


particular Caſes, as Felony, Treaſon, Cart impedit, C.. 
i) . 914. 
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eide Hard. 112. Style 104. and the Statute of 14 II. 6. JF. 2 
. 3. for, as Judges of Niſi prius, they can do nothing but 
what tends to the 'I rial of the fac, and withour a Judg- 
ment one cannot be ſevered from the Iſſue, and then it can— 
not be tried againſt one without the other. 

To which it was ſaid, that a Judge of Nift prirs may 
go whatever tends to the Aid or Furtherance of the Buſineſ.. 
2 Inf. 425. 17 Ed. 3. 22. He may receive a Protection. Plea Judge of N 
Ps darrein contiudute 15 recorded cvely Day by them: 2 records 
They may likewiſe receive a Challenge, and record a De— ee 
murrer to it. 77/7. 181. And why may he not as well re- a. 
ceive and enter a Retraxit, which is no More than an A- , Bebo ably i, 
greement on Record, that he will not proſecute againſt that only an agice- 


Party ; and a Hetraxit is not a Confelhon of the Want of went not to 
proceed, and 


Cauſe of Action, but an Agreement not to proceed. And no a Confet 


therefore if Treſpaſs be brought againſt two, one may enter fion of having 
a Retraxit againſt one, and proceed againſt the other, for by oro My 
the Retraxit the Wiit dovs not abate; and yet if he had _ 
confeſled, that he had no Cauſe of Action againſt one of 

them, the Writ would have abated, and he could not pro- 

ceed againſt the other; for ſuch Confeſhon fallities his Writ, 

which a Retraxzz does not; and in Ejectment againſt two, x ungen 
and a joint Plea, and Veuire, and before Day of Ni. privy be ag iaſt tuo, 
one of them dies, the Plaintiff may ſuggeſt the Death of one dies, Sug- 


geſtion may 


one of them at the Trial, and upon Entry thereof pro- Ie ef it, and 


cced againſt the other; and A Defendant may. at a Day of proceed a- : 
Niſi prins relicta ocrificatione cognovit affionen, and that Nun the 
may be entered by a Judge of Nt prius; and why may x 
not he as well enter a Retraxit ; for all the Parties are de- , may 
mandable at the Day of Nt privs, and an Entry of their be entered at 
Appearance is always on the Poſtea, and the Plaintiff is de- Mi Prius. 
mandable before the Jury give their Verdict; and ſure the 
Judge may as well record a Retraxit, whereby the Plaintiff 

agrees to ceaſe his Proſecution for ever, as a Cognovit actio- 

em of the Dofendant's Side, or a Nonſuit of the Plaintiffs", 

Vide Co. Ent. 172. as to recording of Relifia geri ficatioue 
coonovit attionecm. And it was alſo ſaid, and indeed not 

denied, that if there be two Defendants in Treſpaſs, and they 

plead Not guilty, and at the Trial one of them religta ve— 

i ſcatione comnouit action, that the Judge muſt record it, 

and proceed againſt the other; which was faid by Gold Ju- 

itice to be the ſame in Effect with this Caſc. 

And then as to his Power of trying the Iſſue againſt the 

other, was quoted 2 Rol. Ab. 630. pl. 13. Two Coparceners 

in a real Action; and one of them is nonſuited at the Aſ— 


8 D 3 ſue, 
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ſize, the Judge of Aſſize may record the Nonſuit, and try g. 
gainſt the other; and if the Defendant had ſevered in Pes 
the Plaintiff might be nonſuited againſt one, and proceed g. 
gainſt the other; and ſo is the Caſe in 1 Cro. 243. And 0 
1e may enter a Retraxir againſt one, and proceed again 
Non prof. does the other; for a Non prof. does not amount to a Reler. 
RE Ibidem. And it was ſaid, that this was only an Action or 
__*Frefpaſs, which was in its Nature ſeveral; and therefore th 
the Defendant did jointly plead Not guilty, yet that Pha 
would be taken, as the Nature of the Action, diſtributive; 
as much as if each Defendant had pleaded Not guilty, in 
which Caſe, a Netraxit might well be againſt one, and pro. 
cceding againſt the other. ide 11 H. 7.6. 1 Co. 243. is a. 
gainſt Hob. 180. that No prof. before Judgment is no Re- 

leaſe, and is Law, ozide 3 Keb. 136. acc to Cro. a. _ 
Jlolt C. J. agrecd the Caſe in 1 Cyo. 243. to be Law; 
but ſaid there was great Difference between a ſeveral Plea 
Where ſeveral and a joint one; for where many join in a Plea, there goes 
3 4 but one Fcuire fac', but if they ſever, there ſhall be ſevera] 
one Jenin; F/enire fac; or if there be but one, it muſt be ſpecial, and 
if ſever, there jt muſt be mentioned to be for the Trial of ſeveral Iſſucs. 
© And it is true, in Treſpaſs againſt many, and Not guilty 
pleaded by all, it is fo far a ſeveral Iſſue, that the Jury may 
find ſome guilty, and acquit the reſt, tho' all join in the Plea, 
for the Words are, Veninnt & dicunt quod non ſunt inde 
 culpabiles. If a Judge of Niſi prius allow or difallow a Chal- 
lenge, it is all /zb modo; for if he allows it, when it ought. 
not to be, or vice verſa, and that appears on the Poſten, 
the Trial ſhall go for nothing; but as to Things of Neceſ- 
ſity, he is to allow them; as of Pleas Puts darrein contin: 
ance, as Relcaſe between Day of Ni prius and Day in 
Bank ; becauſe the Defendant has no other 'Time to plead 
Day of V% it than at Ni. prius, for that the Day of Niſi prins and 
endow Day Day in Bank, as to Pleading, arc the ſame; and in ſuch Caſe, 
to Pleading, All he has to do, is to receive the Plea, and return it 
are the fame. upon the Poſtea, for the Judges of Courts above to judge 
of. And after the Statute of Nift prizs, and till the Statute 
of York, a Judge of Niſi prias could not record a Nonfuit ; 
and therefore during all that Time none could be nonſuited 
at Niſi prius; and if that Statute does not enable him to 
record a Retraxit, how can he do it; and ſure this Entry 
of a Retraxit is not a Matter of Neceſſity ; for in this Caſe 
now before us, the Jury might acquit him that would not 
confeſs Leaſe, Entry and Ouſter, and give a Verdict againſt 
the other, and that had been the true Way. And Pens 
2 TY the 
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the Party might have entered his Retraxit above, and there— 
fore likewiſe it was no Matter of Neceſſity to have it done 
at Nift pris; and he faid this was a Maggot that could not 
crawl. And he ſaid, that he was not ſatisfied with the Caſe 
before put, that one could not plead Excommunication in 
the Pl. Pats darrein continuance, at Niſi prins. And he 
agreed, that a Retraxit was not a Confeſhon of Want of 
Cauſe of Action, but only an Agreement on Record to ceaſe 
proceedings againſt that Detendant; and yet in that Caſe; 
if he may proceed againſt the other Defendant, as he may 
in ſome Caſes, he ſhall recover his Poſſeſſion and Damages 
againſt him; and it, by Virtue thereof, he would moleſt 
the Poſſeſſion of him, againſt whom the Rerraxir is enter'd, 
he ſhall therefore maintain "Treſpaſs againſt him; and be- 
ſides, if it be done by Fraud, the Court upon Motion will 
ſet it aſide. And whereas the Cauſe in 2 Yet. 195. was 


quoted, where in Ejectment againſt two, one of them would 


not confeſs Leaſe, Entry and Ouſter, or does not appear, tho 
Plaintiff was nonſuited againſt both, and had Coſts taxed a- 
gainſt him; and it is ſaid, that he that would not appear 
had an Intereſt in the Coſts, and might releafe them. Holt 
ſaid, if there be two Defendants in Ejectment, and they enter 
into the common Rule, and at the Trial they will not con- 
feſs Leaſe, Entry and Ouſter, the Plaintiff ſhall be nonſuited, 
but ſhall have Judgment againft the caſual Ejector; but if 
one of them only does refuſe to confeſs it, he ſhall be ac- 
quitted, and the Plaintiff, if he ſhew Title, ſhall recover the 
whole againſt the other. And if Judgment be againſt the 
caſual Ejector, and it be made appear that no Declaration 


was rightiy ſerved, the Court will ſet it aſide. And if at 
Common Law an Ejectment had been againſt one that had 
nothing in the Land, and upon Judgment againſt him an- 


other is turned out of Poſſeſſion, there was no Remedy for 
the right Owner but 'Freſpaſs, or a Writ of Deceit; and this 
{till is all the Certainty any Man has of his Poſſeſſion; and 
now all we can do is to ſet ſuch Recovery afide, and to pu- 
niſh the Offender, And he confeſſed the Caſe of the Defen- 
dant's Relicta oerificatione cognovit actionem, that by the 
Judge of Nife prius it may be recorded; but he ſaid, that 


was becauſe there it would be in Vain to try the Iflue ; but 
it was never attempted, that where there were two De- 


tendints and Non prof. entered againſt one of them, that 
the Plaintiff could proceed againſt the other, but where they 
I-v-red in Pleas And he remember'd Hob: 70, 180. 1 Cro. 
al v. Biſhop ; and the fame in 1 Pulſtrode, and a Cale 

in 
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3 2 . 2 3 
in the Year 1650. Ejectment againſt two, one confeſſed th. 

Action, and the other pleaded Not guilty, and it was gut. 
ſtioned, whether the Plaintiff might enter a Now Pro! = 

gainſt one of them, and have Judgment againſt the other. 

and then it was held he could not; and a Difference was a 

ken between Treſpaſs and Ejectment, but he ſaid he dig IN 

take that to be Law; or that the Writ ſhould abate by a 1, 

Droſ. againſt one; or that there was any Difference betwey 

Treſpaſs and Ejectment, in that Point. /ide Raft. Ent. C 

72. Aſſize againſt two, the one is found guilty, and the other 
acquitted, and Judgment and Damages againſt him that was 
acquitted, and for the other; and the Precedent in 3 Cy, 50. 

Sir George Brown's Cale is in Point, fo in Caſe of Fje&men:, 


In Fjefment and why may not it be ſo in this Caſe? He agreed, in P. 


cannot be non. ject ment they could not be nonſuited againſt one, and pro- 
ſuited again | . ke off en | 

e > pres. OO againſt the other; but if there be two Defendants, and 
ceed againſt one of them will not appear, or will not confeſs Leaſe, En- 


the other. try and Ouſter, he may be acquitted, and the Plaintiff pro- 


If one Defen- cced againſt the other; and he who is acquitted is a Party 


dant will not to the Record, and if he cannot have a Writ of Error, it | 
appear, or x | | | ing | 
i Leaſe, is becauſe he is not hurt by the Judgment; and if there 


Ec. he may could be a Verdict againſt him, he ſhould have a Writ of 
be acquited, | 


e acquited, Error; and if there had been an actual Ouſter, as formerly 
and Plaintiff. | s ” . 7 7 
proceed aa he ſhould have a Writ of Error. If one confeſs Leaſe, En. 
gainlt the o try and Ouſter for as much of the Premiſſes as are in his 
or. Poſſeſſion, the Jury ſhall inquire againſt him alone for ſo 
As to him who much; and if the other will not appear, or not confeſs, Ge. 


will not ap- there ſhall be Judgment for ſo much of the Premiſſes as 


3 1 are in his Poſſeſſion, Judgment againſt the caſual Zjector. 


againlt the ca- And where one will not confeſs Leaſe, Entry and Ouſter, he 
© ſhall be acquitted; and that will be as well for the Plain- 
or ſo much | SR 68 5 5 ; 

on the Judge's tiff, for as to him he may have the Judge's Certificate for 


Certificate, Judgment againſt the caſual Ejector. If one be nonſuit for. 


the Defendant's not confeſſing Leaſe, Entry and Ouſter, up- 
on Certificate thereof there muſt be Judgment againſt the 
caſual Ejector; and may not his Certificate of an Acquittal 

for the ſame Cauſe have the like Effect? And if there be 
ſeveral Defendants, and fome confeſs for all in their Poſſoſ- 
ſion, and there be others will not do it, let them that will 
not, be acquitted for that Reaſon, and the Trial go on as 
to the reſt, and Judgment be for ſo much upon the Verdict, 
and for the reſt againſt the caſual Ejector; and that will 
fetch the Poſſeſſion equally well for the Plaintiff, And he 
ſaid in my Lord North's Time, if there were ſeveral Dcfen- 
dants, and one of them would not confeſs Leaſe, Entry and 
A Ouſter, 


9 : i , 
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Ouſter, the Plaintiff was nonſuited againſt all, and had Judg- 
ment for the whole againſt the caſual Ejector; and that he 
ud was hard, to turn one out of Poſſeſſion for the Default 
of another, who was willing to defend his Title. And he 
nid he never knew a Non prof. againſt one when two had 
ind in a Plea enter'd at Niſi prizs, but it might be done 
above, and a Diſtriugas taken out as to the other only. At 
!aſt it was held well by Gould and Powis againſt Holt; and 
Hrror was brought before the Lords, and Judgment af- 
grm'd. oy | 


Craddoc verſus Glin. 


* 


AT againſt an Attorney for Money received to Plain- On Suit 
FA 


r e . 3 | i brought 
tiff's Uſe; the Attorney ſhewed to the Court that he againſt al At- 


had been employ'd as an Attorney for the Plaintiff, and had torney for 


ap ed lome of his Mone towards Paying for his Labou Money receiv- 
| as Y ys 15 ed to the Plain- 


and ſome to a Solicitor in the Cauſe; and moved to have u' 8 


his Bill taxed, and an Allowance of what ſhould then ap- moved to have 
pear due to him. Cr If the Plaintiff had applied by Mo- bis on Bill 


taxed, and an 


tion to have us to compel an Attorney, by Virtue of our Allowance of 

Power over him as our Officer, to pay the Money, there, for what was due. 

as much as that is difcretionary in us, we would not help deren _ 28 
3 f wn FI 1 pole. 

che Plaintiff unleſs he did the fair Thing of his Side; but | 

here when he demands no Favour of us, we cannot deny. 

him the Law, and let the Defendant take his legal Remedy 

againſt the Plaintiff, 5 


| Johnſon verſus Allen. 


DER Cur: If two Tenants in Common be, and one of them One Tenanz 
L does actually ouſt the other, he may maintain an Eject- Common 


may maintain 


ment againſt him, and he ſhall not be admitted a Defend- Ejeciment a- 
ant without confefling Leaſe, Entry and Ouſter ; and in that Sainſt the o- 
| Cond a By . 7+ ther for an 
Caſe the Plaintiff ſhall only recover his Purparty pro indi- agual Ouſter. 
d ſo, and ſhall be put in Poſſeſſion of no more; and in ſuch CES. 
_ Caſe the Sheriff ſhall give the fame Execution as he would do 
of Rent upon Aſſize, and there can be no mean Profits at all In ſuch Caſe 
recovered in Caſe of Tenants in Common. But if one no mean Pro- 
enters only upon another, claiming only as Tenant in Com- 
mon, and the other brings an Ejectment, it will be hard to 
enforce the Defendant, who has done nothing but as Tenant 
in Common, to confeſs Leaſe, Entry and Oulter ; and here it 
was 


covered. 


ts to be Ie: 
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was ruled, that there ſhould be a Confeſſion of Leaſe, Entry 
and Ouſter, in caſe it ſhould appear to be an actual Ouſter 
upon Evidence at the Trial; /ecus not. And it was agreed 
To obſtruet that to obſtruct one to make the utmoſt Profit of his Moicty. 
making we would amount to an Ouſter, but not to conſent to have tis 


of his Moiety Rents raiſed upon the 'Tenants would not. 
is an Ouſter. 


Vaſpor and Edwards. 


Salk. 248. 


If Ditres e- Reſpaſs qrare clauſum fregit, and fed his Graſs with 4 
3 the 1 Dig: Defendant as to all, except the Treſpaſs by the 
erion di- 


n can. Fg pleads not guilty; and as to that, that the Plaintif 

not bring ought not to have his Action, for that he had taken the Pig 

TO w doing the Damage, and impounded it in a common Pound 

Eſcape was At FJ. and there the ſaid Pig ex canſa pred. detinnit ; the 

without his Plaintiff confeſſes the Taking and Impounding, but that after 

Default. the Pig without his Conſent and Will did eſcape out of the 

Pound; and upon this a Demurrer ; this Cafe depended à 

long Time, and was ſeveral Times ſpoke to at the Bar, 

And to maintain the Replication, it was ſaid, that a Diſtreſ; 

is but a Pledge, and if one be defeated of his Pledge, and 

has no Remedy over, he ſhall have Recourſe to his original 

Remedy for the Thing for which the Pledge was taken 

ide 2 Leo. 174. that a Diſtreſs is but a Pledge. If one 

bail Goods as a Pledge for Money, and the Bailee be robb'd 

: Inſt. 89. of them, he ſhall maintain an Action for the Money. And 

2 Cro. 245. here is no Default in the Plaintiff, for he could do no 

more than to impound it; and he could not juſtify the tying 

of it, ſo as to ſecure it from eſcaping; vide 27 Af. pl. 64. 

And the whole Default is in the Defendant; 1ſt, In doing 

Wrong to the Plaintiff; and again, by not tendering Amends, 

whereupon he might have his Hog again; vide 2 Inſt. 341. 

And if the Plaintiff is defeated of his Diſtreſs, through the 

If Difires die Fault of the Defendant, he may diſtrain de 22000 ; as if Di- 

in Pound n ſtreſs die in Pound overt for Want of Food, the Diſtrainer 
of Food, may may diſtrain de aon; vide Dy. 280. b. Hob. 61. 15 Ed. 4. 

diſtrain & 10. Ergo he may alſo bring Treſpaſs if he pleaſe. And 

Weed if Debt be brought for Rent iſſuing out of Land in the 

ſame County, levied per Diſtreſs without more will not 

be a good Plea; but he muſt alſo make a ſpecial Conchr 

ſion Et fic riens arriere, fo that the taking the Diſtreſs and 

detaining thereof is not the material Matter, but the Rents 

not being behind; and where no ſuch Concluſion is, the 

Lands are in another County, and then it would not bc 
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| material to make ſuch ſpecial Concluſion, becauſe the 


Rents being behind cannot be tried by Men of the County 
where the Action is brought. 22 H. 6. 13. pl. 9. 36 UH. 6. 
. 1. 35 H. 6. 10. Raſt. Ent. 175. Co. Ent. 9. 
To this it was ſaid, That in this Caſe the Plaintiff had liis Perſon may 
Choice to diſtrain, or bring Treſpaſs; and when he has made ain or 


| i | bring Treſ- 
lis Election, and taken a Diſtreſs, he ſhall never have Re- pals ut aber 


' any other Remedy till that Remedy p in- has made E- 
courſe to any y y proves in RS 


effectual through the Act of God, or Wrong of the De- bare no whe: 
ſendant, neither of which has happen'd here; and therefore Remedy, un- 
the Caſe of the Diſtreſs's dying in the Pound for Want of 1 
Food, that is in a Pound overt, or dying in any Pound by any the AQ of | 
other Chance, without Default of the Diſtrainer, is not like God, or the 
this: If the Detendant had brought a Replevin here, tho Pre ; 
Sheriff muſt have return'd an Elongatur, and could not re- 

turn the Eſcape; ide 5 H. 7. —— but he may return that 

they eſcaped, and came back to the Owner; «ide Br. tit. 

Return 75. And here it does not appear that the Pig came 

back to the Defendant again, which ſhews the Plaintiff is not 
diſcharged of it, nor we chargeable for the Treſpaſs for 


which he is ſuppoſed to have a Diſtreſs; and for which, if 


a Replevin were brought, and an Elongat had been return'd, 


as it ought to be, a Vithernam would go againſt the Plain- 


tiff of his own Cattle. And if this had been a Caſe of Rent, 


levied per Diſtreſs would be a good Plea; for the Meaning 


of that Plea is not that the Money is actually paid, for 
then Nihil debet or Riens arriere had been the proper Plea, 
but the Meaning of it is, that the Party has taken a Di- 
ſtreſs, and ſtill has it as a Gage for his Rent: And it was ſaid 
the Eſcape here was through the Default of the Diſtrainer, 
for he might have put the Diſtreſs in a ſafe Pound; which if 
it were broke, he had a Remedy by a Parco fracto; or if 
this be the common Pound, and not capable of holding the 


' Diſtreſs, it was his Folly to make uſe of it, when he might 


put it into any other ſafe Place, and make that his Pound; 
ot perhaps he may have Remedy againſt the Lord for not 


maintaining a ſufficient Pound; ſo that ſtill he is at no 
| Prejudice, or at leaſt it is ſuch a one as comes through his 


own Default, and then he may thank himſelf for it; for it 


was alfo denied that the Diſtrainer could not tie the Diſtreſs, 


but it was agreed it will be at his Peril, if through ſuch. 
Tying the Diſtreſs comes to any Hurt, for then he muſt 
anfwer for it; and the Caſe of 27 Af. warrants no more; 
tor the Diſtreſs muſt be in a convenient Pound, and if it be 
not ſuch, and a Diſtreſs is put into it and abuſed, tho if be 
1 1 | what 
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Beaſts taken 
in Wither- 


work'd, be- 


dhe other's. 


Pound is the : ce | a 
pound of the for it. And therefore if a live Beaſt be put into a Place 


Diſtrainer, 
and to anſwer tho it be a publick Pound, the Diſtrainer ſhall anſwer fo 
Miſchief Cat- it, for it is his Pound, and it is he ſhall have a Pq; 


tle ſuffer by facto for the Breach of it, and not the Lord; ide Dot. 
its being a bad 


If Cattle die Covert where he cannot have ſuch Acceſs, If the Cattle 
for want of | 


Pound Overt, Default in either Party, the Loſs is the Owner's, which 
is the ſhews, that if they die through any Defanlt of the Dittrainer 


nam may be 


cauſe are gi- 
ven in Lieu o 
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what is call'd a Common Pound, the Diſtrainer ſhall any, 


in which there are ſharp Spikes, by which the Beaſt is tc) 


Stud. c. 27. And it was ſaid there were but two Sorts ot 
Pounds, 2iz. Overt and Covert; Overt where the Owner 
may come and feed them without being a Treſpaſſer, and 


die in a Pound Overt for Want of Fodder, or without an, 


as for Want of Food in a Pound Covert, it is at his Peril; ſo gt 
other Defaults, as may be reaſonably collected from the fad 
Book of Dott. & Stud. ubi ſupra. And it was ſaid that à 
Pound was not like a common Gaol, or a Hayward like à 
Gaoler, but only a common Servant to all that uſed the 
Pound. To all which Holt, C. J. ſtrongly inclin'd. And 
he added this Diverſity between Rent and Damage-fefant, 
for one may diſtrain any Cattle he finds on the Premilles 
for Rent, but in the other they muſt be actually doing Da- 
mage, and are only diſtrainable for the Damage they are 
then doing, and continuing; for if they have done Damage 
to Day and gone off, and come again at another Time and 
are doing Damage, and are taken for that, and the Owner 
tends Amends for that Damage, the Party cannot juſtify 
Keeping them for the firſt Damage: And he ſaid farther, 
That if ten Head of Cattle are doing Damage, one cannot 
take one of them and keep it till he be ſatisfied for the 
whole Damage, but may bring 'Treſpaſs for the reſt. And 
he ſaid, That if Diſtreſs be ſtole or ſet at large by a Stran- 
ger, he ſhall not be anſwerable for it; but even in that 
Caſe if Replevin be brought, and an Elongatur return d, 
as it muſt be, there ſhall be a Mithernam, and the Diſtrain- 
er liable till he ſhew that Matter, which being no Default 
of his will excuſe him; and the Plaintiff in Replevin may 
work Beaſts taken in Mithernam, becauſe they are deliverd 
to him in Lieu of his own; and when the Matter is de- 
termin'd, if it go for the Plaintiff in Replevin he ſhall have 
Judgment for the Beaſts in Mithernam, if his own be not 


f to be had; but if it be for the Defendant, he ſhall have his 

Beaſts again, and may keep the Diſtreſs till he be ſatishcd. 
And when one diſtrains Damage-feſant, he has an adequate 
Satisfaction for his Damage till he loſe it without Default 


in 


| Term. S. Hill. 13 W. III. 1701. " 


— — 
—— 


in himſelf, for when he has Return irrepleviſab le, he can 


have no other Satisfaction but to keep the Diſtreſs till he 


be ſatisficd. And Damage-feſant is the ſtricteſt Diſtreſs that Diltre& for 


for the ng diſtrained muſt be take . Damage-fe- 
is, for the T hing taken in the very Act; gm le; . 


fr ik they are once off, tho' on freſh Purſuit, you cannot ch very Act. 


giſtrain them. If Tender be made of Damages before the 
Taking, the Taking is unlawful, if after the 'Taking, and 
before Impounding, then the Detainer after is unlawful; but 
Tender comes too late after the Impounding to make either 
the Taking or Detaining unlawful ; but ſtill after the Im- 
pounding the Diſtrainer may take the Amends, and let go 
the Diſtreſs, if he pleaſe. And if a Beaſt has done more Da- 


mage than he is worth, let him not diſtrain, but rather take. 


his Action. And before the Statute of 23 H. 8. c. 15. no 


Damages were given in Avowry for Damage-feſant, but 


only a Return irrepleviſale of the Thing diſtrained. 
And now this Term, after great Conſideration, the Court 


deliver d their Opinions ſeriatim. Could, puiſne Judge: The 


Plea in Bar is bad, and the Replication good. If the Di- 
ſtreſs had died in Pound, tho after Judgment Irrepleviſable, he 


might diſtrain a- ne, or bring his Action; for it is, as Hob. ſays, 
| the Effect of the Agreement of the Parties, or Act in Law, 


Hob. 61. 15 Fd. 4. 10. Dot?. & Stud. c. 27. for the Party 


has the Goods as a Pledge, and as long as that continues 


he ſhall not have any other Remedy; but once it ccaſes to 
be a Pledge, his Action is reſtored to him, and it is in his 


Election whether he will retake his Diſtreſs or bring his 
Action of "Treſpaſs : If the Owner break the Pound, and let 


Diſtreſs go, the Diſtrainer ſhall have a Parco fracto, or 


may retake the Diſtreſs. 1 1z/?. 45. 34 H. 6. 18. If one di- 


ſtrain, and as he is driving to Pound they eſcape, I may pur- 
ſue and retake them, or bring "Treſpaſs, and the Reaſon is 


fte ſame here. If Diſtreſs eſcape out of Pound, the Party 
may retake him, 27 Af]. pl. 64. but he cannot tie, for that 
| would be a Miſuſer, and would amount to a Converſion. 


If the Diſtrainant ſuffer the Diſtreſs to eſcape by his own Con- 


ſent, he diſcharges the 'Treſpaſs; or if the Defendant had 
alledged any Default in him, that perhaps would alter the 
Caſe; ſo that he concluded the Replication was good. And 
the Plea is bad, it is that womine diftrittionis he took and 


impounded, but that is not cnough, for he ſhould have ſaid 


| | farther, that he ſtill does detain the Diſtreſs. If a Sci. Fa. 


de brought upon a Judgment, and the Defcndant pleads 


that he has been taken in Execution, that will not be e- 
enough, without ſaying farther, that he ſtill continues in 


8 F Ex- 


2 
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Execution. Raft. Ent. 175. Where a Diſtreſs for Rent i; f 
| pleaded, and ſhewed to continue, ſo here as long as it is 
ſhewed that the Plaintiff has a Gage or Pledge, fo long it i; 
a Bar, but the Minute that Gage ceaſes againſt the Partys 
Will, the Action revives And in all Caſes where one 
pleads a Plea, which to be good mult be continued, there 
he muſt ſhew the Continuance ; as 12 J. 8. 2. 13 H. 8. Fee 
as if a Man makes Title under TPenant for Life, he muſt 
aver his Life. elo. 223, And he held the Return in Re— 
plevin in this Caſe might be made of the ſpecial Matter, as 
well as if the Deſtreſs had died in Pound, or eſcaped and 
came back to the Owner, which may well be done. ide 

Br. Return of IWrits 125. Dalt. Ret. brew. 104. i, 
It Cattle t- Pocoig, Juſtice: It would be of dangerous Conſequence, if 
| 3 Cattle taken Damage: feſant ſhould eſcape out of Pound 
out ot Pound, Without Default of him who did diſtrain, and that he there- 
without be. by ſhould become remedyleſs; for a Diſtreſs, whether for 
| firainer, he Rent or Damage, is but a Gage. 2 Cro. 148. and they could 
has Remedy. not be fold at Common Law cven in the Cafe of Rent, nor 
now for Damage-feſant ; and the Diſtrainer cannot uſe 
them tho' it be for their Good, and therefore he cannot tan 
green Hides to preſerve them, Cro. El. 783. nor Milch-Cows 
to preſerve their Milk, or ſave them from Hurt, 1 Ro. A. 
673. tho' it be allow'd, 2 (o. 148. that Kine may be milked 
to prevent their being ſpoil'd: But I take Ro. to be Law; 
then if it be a Gage, it is a Gage for Satisfaction; and if 
that be never made, why ſhall the Party have no Remedy 

if there be no Default in him? for it is as true a Rule, that 

one ſhall be ſatisfied once, as that he ſhall not be ſatisfied 
If Cattle di twice. If Cattle diſtrained be put in Pound Overt, the 
monk, Owner at his Peril muſt feed them; and if they die, the 
vert and die, Diſtrainer ſhall bring his Action or Diſtrain again, Dy. 280. 
Action may be x Joſt. 47. Doc. & Stud. 102. and the Reaſon of that is, 
bene ue, becauſe he loſt his Pledge without Fault in him: Another 
| Reaſon why he ought not to loſe his Remedy is, becauſe 
he cannot otherwiſe ſecure them than by Impounding, for 
So if ſtoleout he cannot tie them; oide 27 H. ubi ſup'. So if they be 
bake: | ſtolen out of the Pound Overt he is not liable nor remedy- 
leſs; but if he ſhould put Things into the Pound Overt 
which are not proper to be put there, and they be ſtole, he 

ſhall anſwer for them; but if they be proper for Pound 

Overt, the Owner muſt keep them from Thieves, as from 
Starving. 1 Inſt. 47.b. f 
If Diſtreſs be ſtole out of Pound, and Elongat' be return- 
ed, the Diſtrainer to prevent a Mitheruam m iy ſhew he 
3 5 tncy 


Term. S. Hill. 13 W. III. ror. 663 
they were ſtolen, 32 II. 6. 27. b. Br. Ret. brec. 135. Nut. B. 
74. and ſome Books ſay the Sheriff may return it. If the 
Cattle die in Pound, he may diſtrain in Caſe of Rent, or. 
bring Debt; ergo it they die in Caſe of Damage-feſant he 
may bring Treſpaſs. 15 Ed. 4. 10. Dy. 280. Hob. 61. DoS. 
& Stud. c. 27. f. 112. 

But notwithſtanding all this, the Action will not lie here. 
for Want of this material Word in the Replication, that 
the Diſtreſs eſcaped without Default of him; for it is not 
enough his Gage ſhould be loſt without his Conſent, but it 
maſt be without his Default too, to intitle him to an Action: 
And he held the Plea good, tho' the Words adbuc dotiert 
were wanting, for it is a Plea. in Bar, and good to a com- 
mon Intent. 

Turton, J. The Plea is good; Plaintiff had his Election of 
two Remedies, Treſpaſs or Diſtreſs, and uſing of one is an 
utter Waver of the other. 2 Ch. Sir Rowland Hayward's 
Caſe. 9 Co. 51. and Hb. 59. an Election of one is an im- 
plied Rejection of the other. And Diſtreſs ſufficient to ſa— 
tisfie the Rent is a good Plea in Bar to Debt for the Rent; 
ſo by Parity of Reaſon in Treſpaſs. And he concurr'd with 
Pgis, that the Replication was bad for the Cauſe above 
and here was Defect in the Plaintiff to put the Diſtreſs into 
ſuch a Pound, when he might put it into a ſafer, as every 
body mutt know he might have done; for a common Pound 
of a Manor cannot be look'd upon ſafe for a Pig; ſo he 
concluded againt the Plaintiff, 1 
Holt, C. J. Lalways was of the Opinion that now I am of, 
that Judgment ought to be for the Defendant ; for it is plain 
there was a Lime when the Plaintiff could not have main- 
tained this Action, viz. when the Diſtreſs was taken, then 
the Defendant has pleaded this Matter, which did take 
away the Action; and fo a Matter is pleaded which ſhews 
the Plaintiff had not an Original Cauſe of Action; and if 
the Plaintiff will admit the Truth of that Matter, he ought 
to ſhew ſome ſpecial ſubſequent Matter whereby he is now 
become intitled to that Action, whereof he was originally 
ouſted by the Plaintift's Plea, or remove the Matter that is 
made a Bar to him. And here the taking the Hog Damage- ,. los 26s 
feſant is prima facie a Bar of the Action; and it is agreed, Diltrefs is de- 
that if Diſtreſs is taken Damage-tefant, as long as it is de- <a 8 
taincd it is a good Bar in Treſpaſs. 8 5 
But it is objected, That it is not ſhewn that the Hog is Bar is good ta 
detained ſtill; but ſure a Bar is good to a common rent e 
and it is enough for him that is diſtrained to ſhew a Diſtreſs I 

taken 


* „ —_— * 
* 
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Diſtreſs is not 
obliged to be 
in a com- 
mon Pound, 
but in Pound 
Overt. 


If Pound O- 
vert be broke, 
Parco Fradto 
lies, tho' in 
another's 
Soil. 


taken, and it bchoves the other Side to ſhew how the bo 
ſeſſion of it happen'd to be loſt, and ſince he has loſt Po.! 
ſcihon he knows beſt how; if he had ſhewn that the De. | 
ſendant had taken it out of Pound, it might be ſomewhat. 8 
or even that it eſcaped out of Pound and run home to the = 


Defendant, and that he came upon treſh Purſuit to take it 


and had been hindred by the Defendant. And ſure it is the 
Default of the Defendant that he put it in an ill Pound; ſure 
none will ſay, that if a Hog be put into ſuch a Pound as 1 


cannot keep it, and then it eſcapes, that he can after brin 


'Freſpaſs; and it being a common Pound makes not to the 
Caſe; for be the Pound common or not, it is the Pound of 
him that uſes it for that Time; and the Law does not re- 
quire a Man to put the Diſtreſs in a common Pound, but | 
only that it be put in a Pound Overt, or be fed at Peril of 
the Diſtrainer, and taken care of by him; and common 


Pounds are either by Cuſtom, Tenure, or Agreement a- 
mong the Inhabitants of a Vill or Manor, and not by Com- 
mon Law. But if there be a common Pound, and one will 
uſe it, he muſt take care to keep it; and if it be broke he 
ſhall have a Parco fradto, tho it be another Man's Pound, as 


in another Man's Cloſe, which ſhews it to be the Pound of 


him that uſes it as ſuch: 'Then he ought to keep his Pound, 


or if it be out of Repair, and he put Cattle in it, and they 


eſcape, is it reaſonable he ſhould take Advantage of his Ne- 


glect? ſurc it is not; for the Diſtreſs is for his Benefit, and 


the Law appoints none elſe to take care of it; and tho' ſome 
Pounds have Haywards, who arc Officers in Leets, yet the 
Law takes not any Notice of them. „„ . 

And to ſay that he does not ſhew in the Bar that the 


Plaintiff does detain it yet, it may be he does not detain 
it; for ſuppoſe it be replevied, the Plaintiff's Way would be 


Cauſe, he ſhall have Return; if the Diſtreſs be eloined or : 


to avow, and pray Return for the Damage; and if pending | 


the Matter upon the Replevin this Action were brought, 
would you have it ſet forth in pleading this Matter, that he 
ſtill detains the Hog? that would be falſe in Fact; ſo the 
Plca, prima facie, is good till it be avoided; as levied per 
diſtreſſe, et fic mhil debet ; and tho' the Precedent in Raftall 
be et adhuc detinct, yet that is no Matter triable, but 
the taking the Diſtreſs is what is triable: And ſo it was 
there, for if a Man diſtrain for Rent or Damage-feſant, upon 
Replevin he muſt juſtify the Taking, and not the Detainer; 
and then, if upon the Avowry it appear that he had good 


imbezild, there ſhall go a Vitheruam upon that Matter 


re- 


—— — 
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returned on the Returuo habendo; fo if there might be a Re- 
plevin, whereby the Plaintift would be diſpoſſeſb'd of the 
Diſtreſs till Return, that would diſcharge the Action: And 
when it is pleaded that he diſtrain'd the Cattle, it ſhall be 
intended that he has them ſtill, or that there is a Replevin 
pending; or if it be otherwiſe, it ought to come of the other 
Side; for if the Diſtreſs be taken from him by Replevin, as 


it well might be, that will not revive the Action of 'TreC- 


paſs: If it eſcaped through his own Defect or Neglect, that 
will not revive the Action. And here he once had the Di- 
ſtreſs in his Poſſeſſion, and is beſt able to give an Account 
of what 1s become of it; and if he does not ſhew that he 
has loſt it by fome Means whereby the Action is revived, it 
ſhall be intended to continue diſcharged, And here it does 
not appear how the Eſcape was, but only that it was with- 
out the Conſent and Will of the Plaintiff; and all that 
might be; and yet be through his Neglect; and if fo, the 
Action not revived. And ſuppoſe the Door of the Pound. 
had not been lock'd, whoſe Fault is it? 1s it not the Fault 
of the Plaintiff, who ought to have ſhut it? So the De- 
fendant has ſhewn a Diſtreſs, which is prizua facie a Dil- 
charge of an Action of Treſpaſs ; then thu Plaintiff ought 
to ſhew how it came to be revived. If Cattle die in Pound, 
it is true the Action is revived; why? becaule it is the Act 
of God; ſure then there is a great Difterence between the 
Death of the Diſtreſs in the Pound, without the Default of 
the Diſtrainer, and an Eſcape of them, which muſt happen 
through his Default, and be taken fo till he thew the Con- 


trary. And the Difference between an Eſcape of a Diſtreſs If Ficape ox 
out of Pound, through Neglect or other Default of the Di 
ſtrainer, and without his Default, is fo material, that in one frainers 

Caſe the Action of Treſpaſs, Gc. ſhall be revived, and in the Feuit, Action 


| | | | of '1 refpais 
other not. And I always heard a Bar was good to common ee, e 


of Pound, 


Intent, becauſe it is to excuſe from a Charge; but a Re- no. 
plication muſt have a general Certainty, becauſe it is to de- 
ſtroy the Excuſe of the Defendant, which is always receiy- 


ed favourably. Et fic Jud. pro Def. 


Dominus Rex verſus Villam de Andover. 


FT Heir Charter is, That the Mayor and major Part of Charter of 


1 the Corporation may turn out whom they pleaſe, Adore. 
And per Cur after Argument, There is no Remedy for it, 
their Conſtitution being ſo. | 
PS NPR PIER Per 


without Di— 
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PF 


Attorney, who Pep Jlolt: If one Attorney gives Leave to another tc 


gives another 


Leave to prac Practiſe in his Name, he ſhall anſwer for all the Villanies 
tiſe in his and Practices as he ſhall act in his Name. 


Name, 15 an- * 
ſwerable for what is ſo done. 


- Mulſo moved for a Mandamm to ſwear in a Steward of | 


will not lie to 


car in a @ Copyhold Court. Holt: The true Reaſon of Mandan; 
Steward of a was when Aldermen, Capital Burgeſſes, or ſuch other Officers 
Coels concerning the Adminiſtration of Juſtice, were kept out, to 
e ſwear them into, or at leaſt reſtore them into their Places; 
end we ought not to grant it to ſwear a Regiſtrer for a Bi- 
ſhop, tho' it be an Office of a publick Nature; and he ſaid 
he would not care to do it for the Steward of a Leet, tho 
heretofore it were uſed to ſwear a Phyſician of the Col- 
lege; and it is rare to grant it where one has any other Re- 
medy ; and here it is a private Officer to do Service for thc 
Lord, And it was not granted, | 


Taylor verſus Reignolds. 


Ante p. 643. O a Habeas Corpus to the Stannary Courts it was re- 
Progr 4 3 turn'd, that they have Conuſance of Pleas by the Char- 
Pleas no good ters Of Ed. 1. and another of Ed. 3. and that this Matter 
Return toa might be well return'd were quoted Style 255. 1 Nol. 4, 
Heb Cola. 547, 548. Holt : Conuſance of Pleas, or exempt Juriſdiction, 
were never returned to a Habeas Corpus; for then they 
might return a Falſity to ſupport their Juriſdiction, which 
would not be traverſable, and fo a Subject would be ouſted 
of the Privilege of ſuing, or being ſued, in the King's Supe- 
rior Court, without an Opportunity of controverting the 
Matter; and he quoted the Cafe of Biſhop v. Percival in 
Hard. And as to an exempt Juriſdiction, that always is for 
the Benefit and Eaſe of the Reſiants within ſuch a Vill, Bo- 
rough, Gc. not to be ſued out of their Vill, &c. and then 
ſure they may wave that Benefit, and remove their Cauſes 
I one who is to the Superior Courts. And if one, who is within an ex- 
within an ex empt Juriſdiction, be impleaded out of it, his Way is to 
gon b e plcad it, and the Lord has nothing to do with it; but as to 
out of it, he Conuſance of Pleas, that cannot be pleaded by a Defen- 
mult plead it. 4znt, but muſt be demanded by the Lord of the Franchiſe, 
Conuſance of his Bailiff or Attorney. 


Pleas cannot 


be pleaded, but muſt be demanded by the Lord. 


3 S — Vincent 


Wife. But another Exception was, that there was no Ad- 


r 
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Vincent verſus Preſton. 


5 | . — : | *} » | 
ER Cur: When once a Thing is made a Concilium, Where 2 
one cannot enter Judgment, or make any other Alterg- Thing is made 
tion, without Leave of the Court; and the Caſe of Croſpare\ of 


: | S, judgment can 
and Green was quoted, which was, two Breaches were af{- not be enter 


ſigned in Covenant, and an Anſwer only to one of them, and Without Leave 


; * . py tl Court 
for that a Demurrer ; but before it was put in the Paper, “ 


Judgment was by NV dicit entered upon that, which was 
not anſwered, and well; and all the Difference between that 
and this is, that here it is made a Corcilinm; and yet Judg- 


ment by Ni dicit entered without Leave of the Court. And 


it being again moved by the Attorney General, who ſeem'd 
to ſatisfy the Court, that the Judgment might be well enter'd 
for that Part of the Declaration which was not anſwered 
in the ſame Term, tho' it was pretended to be a Diſconti— 
nuance : Yet becauſe they had entered it up without coming 
to the Secondary, which is irregular, it being a Judgment 
for Want of Plea, the Judgment was ſet aſide. 


Taylor's Cafe. 


"THE Queſtion in a Motion made by Meade was, whe- Declaration, 


ther a Service of a Declaration in Ejectment on u- © be de- 


5 . | MN livered on a 
day were good now upon the Statute of 29 Car. 2. And per Sunday 


Cur”, It is not; for it is a Proceſs, tho' not a judicial one; Ane p. 626. 


for it is compulſive on the Party to appear; and it may as 
well be ſaid, that Service of a Summons in a real Action 
may be good on Sunday. 


Pariſhes of Haiſtead and Melford. 


: \ N Order to remove a Wife and Children to the Place Order to re. 
of the Husband's laſt legal Settlement; and held bad 
as to the Children, for they might have a legal Settlement, to the Settle- 


different from the Husband, but it might ſtand as to the 50 15 


judication that any of them were likely to become charge- 
able to the Pariſh from whence they were removed ; and 
tho' it was ſaid, that they came to ſettle there contrary to 
Law; yet for the laſt Exception the Order was quaſh'd 772 7070. 

 Dominus 


move a Wife 
and Children 


— 
* 
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Dominus Rex verſus Paroch' de Minton. il 
San eu ER Cur: If otic Pariſh make an Order for the Re. 
hrm'd on Ap- moval of a Poor to another Pariſh, and that Order j- 


rom bc: hp confirmed upon an Appeal, that Pariſſi is for ever concluded 
ſo it it be hot Againſt all other Parithes; fo is an Order made, and not ap- 
appeal'd from, pealed from, final. But the Exception was taken, that the 
Appeal, on which an Affirmation is final, ought to be to the 
General Quarter-Seſſions, and here it was ſaid to be at the 
Quarter-Seſſions, without more. But for as much as it did 
appear to be at the Seſſions held on ſuch a Day, which was 
the very Day appointed by the Statute for the Holding of 
the General Quarter-Seſſions, the Court would intend it the 
General Quarter-Seſſions; ultum renitente Holt: For ſince 
the Act gave the Appeal to a particular Juriſdiction, they. | 
that would go upon that Statute ought to purſue it pre- 
ciſely, and expreſly ſhew it, without leaving any Room for 
_ Intendment. — - 


Ee: ood. does. Bt. dns ul. Fa Ls 


Dominus Rex verſus Biſhop. 


Outlawry of LI E came to reverſe an Outlawry of Murder, and upon 
dne - L 1 Confeſſion of the Attorney General that he had no 


Attorney Ge. Lands or Tenements, which Confeſſion recited, that it fo 
neral that had appeared to him on Afidavits; the Outlawry was reverſed 
Os 4 for the common Error, that the Court was not ſaid to have 
545, 626. been held pro Com. So it was reverſed without any Sci 
fac to the Lords immediate and mediate; and he was ſent 
Priſoner to the Old Bailey. „„ 


If one Deſen- Per Holt: In Treſpaſs againſt two, and after Iſſue joined, 

N and Pris darrein continuance, one of them dies; the Plain- 
FP. 2, tiff may at the Trial get his Default recorded, and proceed 
zuance, and at to Trial, and have a Verdict againſt the other; and he may 
Jiang before Judgment come and ſuggeſt the Death of the Defen- 
corded, his dant who died, and have Judgment againſt the other. And 
Death may be taking the Inqueſt againſt one, where there are two Defen- 
13 an” dants, and one of them dies, Puiſ darrein continuance cannot 
2gainſt the o- be Error, if the Default of the other be recorded, and his 

| the, Death be ſuggeſted before Judgment; and one cannot plead 


Death of a Party in Abatement, Puis darrein continuance: 


2 wy 5 Poſt 
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debet, & hoc parat eft verificare, ut liber homo of the City, 
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Poſt Clauſu' hujus Termini apud 


Guild-hall coram Holt, Ward & 
Hatſell. 


Civitas London verſus Wood. ace hn Kongo 
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N an Action brought in the per burt againſt / 5 Ws Ante p 


for 4ool. as a Forfeiture; for that he being duly choſen Pebt 21 5 


Law in the 


Sherift did not ſerve, or otherwiſk diſcharge himſelf by x; 


layor's Court 


fining, Oc. according to the Act of Common Council 7 C. I. tor refuſing to 

| It appeared the Plaint was levicd in the Court of the Movie ſerve as She. 
and Aldermen on the 15th of November, and that the De- 
fendant gave Bail for his Appearance the next Day, vi. the 


Tit}. 


fixteenth, and inſtead of continuing from the fifteenth to 
the ſixteenth, Day is given from the ſaid fifteenth to a certain 
Day in June and then the Entry is, that the Cauſe was re— 


moved by Habeas Corpus to the Common Pleas, and ſent 


down by Procedendo. And then the Defendant pleaded Nil 


and offers to bring {ix Frecmen of the City to be his Com- 


purgators; and a Demurrer to this Plea ; and Judgment a- 


gainſt the Defendant; of which this Error is now brought 


before the ſaid Judges Commiſſioners. And Hatſell, one of 
the Barons of the Exchequer, who argued firſt, divided the 


Caſe into four Points. 1/7, Whether Wager of Law held ix 
the Cafe. 2. Whether there were a Diſcontinuance. 3. In 
caſe there were a Diſcontinuance, whether it was now a- 


mendable by the Record in the Mayor's Court, ſuppoſing 


that to be 81 4. Whether this Action be brought in a 


proper Court, ſcil, that of Mayor and Aldermen, it being 
for a Forfeiture to the City. 

And per buy Wager of Law lies not here; for that ne- wagerof Law 
ver lies but in reſpect of the Weakneſs and Inconſiderable- will not lie. 
neſs of the Plaintifl's Ground or Cauſe of Demand; and 
when the Ground of his Demand is fo ſmall and weak, that- - 
the Defendant's Oath, and that of Compurgators, may be 


look'd upon as of equal Conlideration with it, then a Wa- 


ger of Law may well be; but never where the Founda- 
tion of the Demand is of greater Regard than the Defen— 
dant's Oath, then it never lies. 1 It. 292, It lies not where 


there lies A Specialty or Decd to charge the Detendant ; 


8 1 but 
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but only where the Cauſe of Action is only a bare parol 
Tranſaction, which as it may create a Duty, yet it is ſuch 
a Duty as may be diſcharged in the ſame Manner that it 
is contracted ; and the Reaſon of it is grounded upon the 
Preſumption of Law, that one for no worldly Conſideration 
will forſwear himſelf; and it is an Argument that the Mat- 
ter is of no great Value, that the Plaintiff did not take Care 


to have better Security for it than the ſlippery Memory of 


Man. and the Incertainty of a verbal Contract: So that ſince 


the Lien or Tie was ſo light, it is no Wonder if the Law 
will lightly diſcharge it. Another Reaſon of a Wager of 
Law is laid down in 2 Inf}. 45. b. That the Defendant might 


have Witneſſes of his Diſcharge, who might be dead, as 


none can keep his Witneſſes alive; and ſince nothing ap- 
pears to charge him but a parol Agreement, which might 


have been diſcharged with the like Solemnity, which the 


Defendant might have proved if his Witneſſes were not dead, 
for that Reaſon too, the Law thought convenient to admit 


of a Diſcharge by Wager of Law. Nor is there any Hard- 
ſhip in all this, becauſe the Plaintiff might have prevented 


it by providing a Specialty ; but he held the firſt Reaſon to 
be the only true Reafon, iz. the Feebleneſs and Exility of 
the Ground of the Plaintift's Demand]; and it ſuffices, that 


the Nature of the Defendant's Diſcharge be of equal Vali- 
dity with the Ground of the Plaintiffs Charge. And Wager 


Vide 2 Saund, 


Vide Rol. Ab. 
140. 
8 Co. Beech- 
er's Caſe. 
Mo. 276. 


of Law is allowable in five Caſes. 1. In Debt upon ſimple 
Contract, which is the common Caſe. 2. In Debt upon an 
Award upon a parol Submiſſion. 3. In an Account againſt 


a Receiver for Receipts by his own Hands. 4. In Detinue, I 


tho' the Bailment were by the Hands of another. 5. In 
an Amerciament in a Court-Baron, or other Inferior Courts 
not of Record, And in cvery of theſe Inſtances the Action 


is grounded upon a feeble Foundation, and of ſmall Con- 
ſideration in Law. 


'The Caſe of an Amerciament in Court-Baron is neareſt 
to the preſent Caſe of any, tho' nothing like it, for ſuch A- 
merciaments are generally for private Matters, as incloſing 
or over-charging of Commons, or other private 'Franſgret- 
ſions; but this Offence, for which the Penalty is laid here, is 


of a publick Nature, and concerns the Adminiſtration of Juſtice 
in the Service of Sheriffs of London and Middleſex. And tho 


this Penalty be inflicted by an Act of the Court of Common 
Council, which is no Court of Record; yet it is a Court 


ſo vaſtly different from Courts-Baron, or ſuch other petit 
Courts, that in 4 Zzft. 245. my Lord Coke does not ſtick to 
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compare it to the Court of Parliament, where the Mayor 


and Aldermen repreſent the Upper Houſe, and the Common- 
alty the Houſe of Commons. And what immediately con- 
cerns the good Government of London, does very nearly 
concern the whole Kingdom; of which ↄide 8 Co. 187. 
The King, as Fountain of Juſtice, has the Nomination of 
Sheriffs all over the Kingdom; and ſince he, by his Patent, 
has delegated that Power for London and Middleſex to the 


— 
— 


City of London, as incident thereto, they muſt not only City may com: 
chuſe Sheriffs, but may alſo compel them to ſerve; for o- pet ſerving of 


therwiſe here would be a Failer of Juſtice, and the Conſe- 
quence of that in theſe two Counties would be of extream 


Danger to the whole Kingdom. The Office is of very great 
| Concern, for he has the Cuſtody of the County ; belides, it 
concerns the Publick Revenue, Part whereof he collects; 


and it is given for a Reaſon in $lade's Caſe in 4 Co. that a 
Wager of Law lies not in C minus, becauſe the King's 
Revenue is remotely concerned, upon Suggeſtion, that the 
Plaintiff is indebted to the King, and leſs able to pay him 


by the Defendant's Detainer of his Debt; ergo a pars in 
an Action concerning the Acceptance of an Office relating 


to the King's Revenue, he ought not to be received to his 
Wager of Law. Beſides here is a Contempt in the Defen- 


dant, which he ought not to be allowed to ſwear off. Alſo 
all the Matters that charge him are Facts notoriouſly 


known, in which there never are any Precedents of Wagers 
of Taw. Again, when the Matter of the Charge is preg- 


nant with Matter of Law, there ought to be no Wager of 
Law, for that were to ſwear to the Law; as in Debt againſt 
Husband for Cloaths taken up by the Wife, the Husband 
ſhall not wage his Law); becauſe it is a Point of Law, whe- 
ther he be liable or no, is. whether the Cloaths were for 


neceſlary Apparel of the Wife, without which he is not li- 
able; then the very Cuſtom of London excludes Wager of 
Law in ſome Actions, as in Debt for Diet, 1 Ed. 4. 6. Bro. 
Examination 18. the Statute of 38 Ed. 3. c. 5. before which 


no Wager of Law could be againſt a Londoner. Br. Ley 


Gager 94. Another Reaſon againſt the waging Law here 
is, that by Cuſtom of London the Common Council may 
make By-Laws for the better ordering of the City ; and that 
Cuſtom is confirmed by Magna Charta, and ſundry other 


Acts of Parliament. So that this being a Penalty fo war- 


ranted is of too high a Nature to be avoided by a Wager of 
EW "FT ᷣœò . · TT ÿjX 
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Action cannot But another Error aſſigned is, that this Action is brought 
be brought by by the Mayor and Commonalty of London, in a Court 
Mayor = holden before the Mayor and Aldermen ; and the Record 
ay —_ ſays, that the Mayor and Commonalty of TL. came before 
held before the that Court, that is, the Mayor and Commonalty came be- 
Agor ant fore the Mayor and Aldermen; ſo that the Mayor is both | 
2 Judge and Party, a Thing againſt natural Juſtice. And this 
I hold to be Error; for tho' the Mayor be not ſole Plain- Y 
tiff, nor ſole Judge, yet is he eſſentially Plaintiff and Judge, 
and the Cate of the Bailiff of Norwich in 2 Rol. Ab. 93. 
differs from this; one brings an Action before the Bailiff and 
Steward of the Town, and pending the Action the Bailiff | 
dies, and Plaintiff is made Bailiff, and then Judgment is gi- 
ven for him; that Judgment is not erroneous, becauſe it is 
given by the Court, and not by him alone; for there the 
Action is originally well brought, and the Plaintiff was not 
Bailiff at the Time of the Action brought. But beſides, 1 
do not take the Opinion there to be the Reſolution of the 
Court; vide 3 Cy. 3 20. that it is not Error, except it be ob- 
jected to and over-ruled; but ſure that is a hard Doctrine, 


...... 


for it might ſo happen that he had not an Opportunity of 1 


pleading it below: But my Reaſon for that Judgment is, 
that it did not appear on the Record to be the ſame Per- 
ſon. But here it does appear on the Record to be the ſame 
Perſon; and that baing ſo, tho' the Action were originally 
well commenced, yet I take it to be Error. If one of the 


Aldermen of London ſhould bring an Action before the | 2 


Mayor and Aldermen, and recover, that may be a good 
Judgment, becauſe it may be a Court of Mayor and Alder- 
mien without him; and the Plaintiff would not be an eſſen— 
Maſter and tial Part of the Court; vide 13 H. 8. 12. 14 H. 8. 2. Ma- 
Brethren of ſter and Confrery of an Hoſpital may preſent one of the 
an Holpital Brothers to a Benefice, but they cannot preſent the Maſter, 
| Brother to 2 Or infeoff the Maſter : For to that Purpoſe the Brother 
Beneſice, but who is preſented or infeoffed is ſever'd from the Body; and 
due lee tho” the Maſter have a double Capacity, iz. a natural and | 
a political one, yet in one Capacity he cannot do an Act to 
| himſelf in the other Capacity; but any ſingle Brother may YN 
take from the Head and the Remainder of the Brothers, be- 
cauſe the Head and the Reſt of the Brothers are a perfe& 


Corporation without him; ide 3 H. 6: 43. but the Brothers 


are not a Corporation without the Maſter, who is the Head. 
4 Co. 13. And he quoted Hob. 87. that an Act of Parliament againſt } 
natural Equity, as to make one a Judge in his own Cauſe, | 


would be mecrly void. 


4 | | As 
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As to the laſt Point, he held it a plain Diſcontinuance 


3» Diminution 


and not amendable, for Diminution not to be alledged in not to be ad. 


ſuch an interior Court as this of the Mayor is; that Judg- 


ment ought to be reverſed for the two laſt Reaſons, 


ard, C. Baron: The Errors aſſign'd are three, 1/, That 
the Act or Common Council mentiond, is contrary to the 
Law of England and right Reaſon. 2dly, That the De— 
fendant ought to have been admitted to wage his Law. 3dly. 
The general Error, cis. that Judgment is given for the 


Plaintiff, when it ought to be given for the Defendant. And 


all theſe three fall under five Conſiderations ; 1/t, Whether 
the Act of Common Council be good to maintain this Ac 
tion? 2%, It it be, whether it be brought in the right 
Court? 3diy, Whether Wager of Law lies? 4tbly, If that 


docs not he, whether Judgment ought to be final and pe— 
renprory, or only Al ſReſpondens Ouſter? 5 thly, It all theſe 


Points be againſt the- Plaintiff in Error, whether there ap- 


ledged in an 
Inferiour 
Court. 


pear fuch Error on the Record, for which the Judgment 


ought to bo reverſed? 


As to the firſt, Ihe Act of Common Council is a good 


Ground for this Action, both in Reaſon, and in the legal 
Contideration of it; and that has been ſo adjudged both in 


the Courts of Common Pleas and King's Bench. The ſubject 


Matter of this By-Law is the Power the City of London 
has for chooling Sheriffs for London and Middleſex, which 


- Franchiſe is by Royal Charter granted to London, whereby 


a Truſt is repoſed in the City, that Sheriffs be accordingly 


choſen; and a Failure therein would be ſuch a Breach of 
Truſt, as would be a good Cauſe of Forfeiture of their 


Franchiſe. And as this Office is of great Truſt, ſo likewiſe 
is it an Office of Charge, which makes People unwilling to 
take it upon themſelves; fo that there is an abſolute Neceſ— 
lity there ſhould be a compulſive Power in the City to in- 


| force iome to exerciſe it, for the Preſervation of their Fran- 


chiſe, and Diſcharge of their Truſt, And this By-Law is in 


Purſuance or this Compultive Power, and made by the 
Mayor and Common Council, and by Conſequence by all 
the Freemen, whoſe Conſent is involv'd in that of the Com- 
mon Council; and they that are intruſted to make Laws for 
the better governing of the City, are the beſt judges of the 
Qualifications of Perfons fit to bear this Office, and of the 
Penalty they ſhall incur in caſe of Refuſal. And every 
Corporation in Euglaud has a Power to make a By-Law for 
the better ordering and Government of the Corporation, as 


incident to their Being: And he quoted the Caſe of Yanacre Ante p 269 


$ 1 


9: 145" 


Term 8. HL 13 W. 10 501 


in the King's Bench, and a Judgment upon the Return ot 
a Hab. Corp. in this very Cale in the Common Pleas. 

24 Point, Whether the Action be well brought in the 
Mayor's Court? The Penalty by the By-Law is limited to 
the Mayor, Commonalty, and Citizens of London, and there- 
fore none can ſue for it but the Mayor, Commonalty, and 
Citizens; then it is limited and reſtrained to be ſued in any 
of the King's Courts of Record in London, and there are tuo 
conſiderable Courts of Record in London, gig. the Sherift's 
Court, and the Mayor's Court, and in either of theſe 
Courts, if the Parties had been proper, this Action might 
have been brought, and without doubt it might have been 
brought in the Sheriff's Court. = 

In the Face of the Record it does appear, that this Action 
is brought by the Mayor and Commonalty; fo it appears 


here is a compleat Body, and every Corporation aggregate 


muſt ſue by the Name of the Head and Body, and the 
Head is eſſentially neceſſary. Here the Mayor is the Head, 
and the Corporation the Commonalty or Citizens of Lon— 


don; then who are they that are the conſtituent Parties of 


the Court, and we find they are the Mayor and Aldermen; 


fo we find the fame Men ſac before the ſame Men, that is, 


the Mayor and Commonalty ſuc before the Mayor and Al- 
dermen, ig. the Mayor ſucs before himſelf; and that is it 
which makes the Inconſiſtency, which is fo much the greater, 


that it is without Neceſſity, for they might bring this Action | 


in the Sheriff's Court. 


And this Objection docs not ariſe from Point of Intereſt, but 


from Point of Inconliſtency, for an Objection from the Point of In- 


tereſt would be of no Force; for the Mayor has no greater Share 
of the Penalty to be recover d than even the Party Defendant has. 
Obj. Tho' the Stile of the Court be before the Mayor 


and Aldermen, yet they never are there, but all is done be— 


fore the Recorder, who may or may not be free of the 


City. It is like a Grant of Conuſance of Pleas to a Man, 


tho' he himſelf be Party, which is bad if there be not a I 


Judge appointed; but if another be appointed a Judge, the 
Grant is good, for the King's Patents cannot enable one to 
be Judge and Party. Auſev. This were to take an Aver- 


ment againſt the Record, whereby it appears that the Court 
is held before the Mayor and Aldermen. . _— 
Oj. The ſame Thing was uſed to be in the King's Bench, 

when the King fat there upon Pleas of the Crown, as they 


_ ſtill may do; therefore this is no material Objection. Auſcv. 
By the Conſtitution of Eugland, tho the King fat in that 


1 Court 


© Term. S. Hill, 13 W. II 1701. 


* 
— -- - —% 


675 


Court, yet the Judgment was given by the Judges, and 
not by the King. 4 Ius. 71, 73. and all Judgments are to be, 
per Cur. And if a Criminal be to be puniſhd by Fine at 
the King's Will, it ſhall be done by the ſudges according to 
the Law of England, and not by the King himſelf, and that 
is becauſe that ſuch is the King's Will; and he quoted the 
Caſe of 14 H. 8. 2. Bro. Cor porat 34. before mentioned by 
Hatſcl. the Corporation of London give a Letter of At. 
torney to make Livery, and before it is made the Mavor 
dies, and after Livery is made before another Mayor choſen. 


it is ill. 570. Corporar 63, 64. But if the Mayor hail 


been made, and then a Livery, it had been well, becauſe at 
the Time of the Livery there had been a compleat Corpc- 
ration to all Purpoſes; and an Obligation made by the Com- 
monalty to the Mayor isnot 200d, Pro. ih. 4 Iiſt. 213. 12 Co. 
114. Ro. Fudem 93. That the Chamberlain of Che {ter cannot 
determine a Cauſe in which he himſelf is Party; and here the 


Mayor of London is the chief Plaintiff and the Chief Judge. 
Ihe Death of the Mayor cauſes a Ceſſation of Juriſdiction 
of the Corporation till another Mayor be choſe. Vide Dy. 


220, where a Recognizance enter'd into before Sir N. V. 


Keeper of the Great Scal, acknowledging ſuch a Sum due to 
him and to two more, and held void as to N. J. but good | 


as to the reſt; and a Judge cannot take a Conuſance of a 
Fine to himſelf, Neo. Fudgment 93, 94. Hob. 85. Mo. $71. 2 
Ro. Ab. 279, 280. 2 Ro. Ab. Title Trial. Styl. 107, 130. 
And tho many Precedents be of ſuch Actions, yet they pats'd 


ſub fentio, and therefore cannot maintain ſuch an Incon- 
gruity as here is. And the Caſe of the Bailiff of Necrcaſtle, 
Ro. 89. which is moſt like this, yet it differs from it in this, 


that there it does not appear on Record that the fame Per- 
ſon was Judge, as here it docs. 

3. As to the Wager of Law, it lies not here; tho, gene- 
rally ſpeaking, where the Debt is not grounded upon any 
Specialty, or Matter favouring of the Realty, it will lic. 
And he quoted the Caſe in 1 Vent. 261. in Point, and 2 


Lev. 106. the fame Caſe; but it lies in Debt upon Aſſign- 
ment of Commiſſioners of Bankrupt. 2 Cro. Bradſhaz's Caſe, 


becauſe the Act of the Commiſſion out of Chancery, nor 
the Deed of Aſſignment do not alter the Nature of the Ori— 
2inal Debt, but only transfer it as it is; and therefore if 
the Debtor could have waged his Law againſt the Bankrupt, 
he ſhall ſtill do it againſt the Aſſignee, If a Debt ariſes 
upon a By-Law authorized by Letters Patent, Wager of Law 
will not lie in Debt tor it, And the Office of Sheriffs of 


London 
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Loudom and Middleſex is granted to the LY by the Char arter 
of King 7ohu; and a Power of making By-Laws to intorce 
the Exerciſe of that Office is neceſſarily and incidently grant 
ed by the ſame Letters Patent; fo this By-Law now in 
Queſtion is in ſome reſpect grounded upon Letters Patent. 
And my Lord Coke ſays, that Wager of Law is grounded 
upon the Law of God, which ſays, that if one leaves an 
Ox in the Cuſtody of another. and the Ox dies, Ur is lost. 
that the Bailor thould take the Bailee's Oath of Tack Death 
or Loſs, to diſcharge him. And per ard, there is ſuch a 
Multifariouſneſs of Facts in the Foundation of this Actic n, 

that it were very unſafe for a Man to wage his Law in it, 

and very inconvenient to admit him to; and Judges are to 
uſe a Sort of Diſcretion in admitting People to wage Law. 
Vide 5 II. 4. 

4% The Judgment ought to be final, for it is an Action of 
Debt; and the Picea is N. / il de het, which is in Par, tho the 
Concluſion be impertinent. 

5 hx, It is a plain Diſcontinuance, and no Way to ſet it 
right; ergo Jud. reverſetnr. _ 

Thott, C. J. There are ſeveral Points in this Caſe; and as 
to the firſt Matter in it, which is the Goodneſs of the By- 
Law, I have given my Opinion as to that Point already m 

the Kings Bench, in the Caſe of City of Loudom and Func 

Ante p. 270. and it bad then the Concurrence of all my Brothers; aud 

ſince the ſame Point came in Queſtion in this very Cale in 

the Common Pleas upon a Hab. Corp. and that Court did 

likewiſe concur with us of the King's Bench; fo I wonder 

it ſhould not be left quiet now, it being fo firmly eſtabliſh— 

ed, that it cannot be otherwiſe ſhaken but by the Lords in 
Parliament. 


Where one Then as to the Point, whether Judgment final ought to 


wages Law, in- 

3 be, or an Anſwer over ; ſure it mult be a Judgment final, for 
cluding to the ſince he pleads a Ni debt, and inſtead of concluding to the 
Country, 

Jud bene inal Country he concludes to wage his Law; if he ought not to 


ſhall be. be admitted to that, without doubt he ought to have final 
7 of Judgment; and there i iS no Colour for a Reſpondeas Ouſter, 
9 25 cih for there never is a Judgment to anſwer over, but where 
here there is there is a dilatory Plea pleaded, or to Juriſdiction of the 


| og! 2 Court, or to abate the Writ. 
dition, or in SO in this Caſe there are three ＋ hings obſervable; ft, 
Abatement of Whether upon an Action brought upon this Act of Common 
me Wat. Council for a Penalty incurr'd, or ſuppoſed to be incurrd 
upon it, there ought to be a Wager of Law? 2dly, Whether 
upon this Record, as certified to us, there does appear a 


5 : Dit 


Term. S. Hill. 13 W. III. 170. 657 
Diſcontinuance? 3dly, Whether, upon Certificate that the” mn 
Record below is amended, we may amend the Record be- 
fore us by the Record ſet right below? 4rhly, Whether this 
Action be well, brought by the Mayor, Commonalty and 
Citizens of London, in the Court of the Mayor and Alder- 
men. 

As to the Defendant's Attempt to wage his Law, I hold his 


* 8 


Plea ill concluded, for he ought to conclude to the Country, 


for theſe Reaſons, 1/7, Tho it be a Debt not founded upon 
a Specialty, yet the Foundation of the Action is the Wrong 
of the Defendant; he is guilty of a Wrong in refuſing Obc- 
dience to this act of Common Council, for he has not done 
what the Act required him to do, that is, take an Oath of 


his Inſufficiency, or pay down his Fine, or aſſume the Office 


according to the Act; ſo that his Non-compliance with this 


Law, by which he was bound, is the Wrong which is the 
Foundation of this Action. And whenever a Man is churg- 


ed with a Penalty for an Injury or Wrong done by him, or Whenever's 
Act of Diſobedience done by him, he cannot wage his Law. „ ee pe 


And this is the Reaſon of S$lade's Caſe, which was an Action nalty for a 


for Money for Goods fold and delivered; and this the right OR EN. 
Difference, and not that which is made in the Actions, viz. lies fol. 


that it lies in one Sort of Action and not in another; but 


the true Difference is when it is grounded on the Defendant's 
Wrong, Gc. and when not; for if Debt be brought, and 
that the Foundation of the Action is the Wrong of the De— 


fendant, Wager of Law will not lie. 


The Statute of — R. 2. gives Debt againſt a Sheriff for 
Eſcape of a Priſoner in Execution, and the Words of the 
Statute are, that the Plaintiff ſhall have Debt and recover 


the whole Sum in Judgment, yet upon that Statute Wager 


of Law was never attempted, and the only Reaſon is, be- 


_ cauſe the Debt ariſes from the Wrong of the Defendant, 


who by ſuffering the Eſcape, to the Prejudice of the Plain- 
tiff, brought this Penalty -upon himſelf ; and for that Reaſon 
it being meerly grounded upon the Defendant's Wrong, if Where an A- 


he dies the Action dies with him, and will not lie againſt dien ariſes 


eden -.& | 50 from th 
his Executor, vide Y. 322. pl. 25. So in Debt upon the Wrong 3 


Statute of Ed. 6. for Subſtraction of Tithes, Wager of Law by the De- 


will not lie; and in that Caſe too Debt will not lie againſt Fakt t 


3 . dies with him. 
an Executor, becauſe it is a Penalty ariſing from the Wrong 
of the Party, which dies with him. So if Debt be brought 
againſt an Executor upon a Devaſtavit, no Wager of Law 
lies; and why ſo? becauſe it is an Action brought upon the 
Wrong of the Executor in Waſting, and for that Reaſon it 
| SK = 18 


—— 


is, that it is brought in tne Oæbet ac detinet; and tho' that 
Action lies not againſt an Exccutor, but after a Judgment 
for the original Debt, nor againſt the Sherift till after ſudg— 


. : ; - . '®) 
ment and Execution; yet it is not the Record of the Jud 


. 
ment, but the Wrong of the Executor in Waſtins in one 


Caſe, and of the Sheriff in ſuffering the Eſcape in the other 
ic the Foundation of the other, | ; 
So in this Caſe it is plain he is guilty of a Wrong in not o- 
beying the Act of Common Council, for it is a Law in 
very By London; and every By-Law is a Law, and as obligatory to 
Law ohe all Perſons bound by it, that is, within its Juriſdiction, as 
qual Validity 5 ; + ; x 4 ) 
as an At of any Act of Parliament, only with this Difference, that a By- 
Parliamentto Law is liable to have its Validity brought in Queſtion, but 
eg ee gg an Act of Parliament is not; but when a By-Law 1s once ad- 
tion, judged to be a good and reatonable By-Law, it is to all Intents 
as binding to thoſe that it extends to, as an Act of Parliament 
can be. 2dly, Wager of Law docs not lie here in reſpect of 
the Defendant himſelf, upon two Accounts. 1/7, If he were 
admitted to diſcharge himſelf by Wager of Law of a Debt 
ariſing thus from his own Wrong, it would be a great 
Temptation to corrupt Perjury, and the Law never leads 
Men into Temptation; and I am afraid the Penalty of four 
Hundred Pounds would be too great a Temptation to ſome 
People. 240%, Tho generally Wager of Law be look'd upon 
Originally as a Privilege the Detendant has, but originally it was not 
forms nah only a Privilege of the Defendant to diſcharge himſelf, but 
compel De- 7 C ga 8 . 5 
fendant to one Which the Plaintift had when he had no Witneſs of his 
Wager of Debt, to put the Detendant under a Necellity of giving him 
1 his Oath to diſcharge him; fo it was a Kind of an Equity 
in Law, that the Plaintiff might put him to take his Oath 
that he owed nothing to him, or confeſs the Debt, rather 
than the Plaintiff ſhould loſe his Debt in Caſes where he 
had no Witneſſes of it at all, or had ſome who were then 
dead. Magus Charta, c. 28. makes this very manifeſt ; the 
Words are Nallus ballivus de catero ponat aliquem ad le- 
gem manifeſtam, nec ad juramentum ſlinplici loguela ſua, ane 
teflibus fidelibus ad hoc induittis; where Note the Words 
de catero, which ſhew that before that Time the Law was, 
that if a Man had brought an Action againſt another with- 
out any Witneſs, he might put the Defendant to his Oath, 
whether he owed not the Debt, and that was thought hard; 
and to prevent it this Statute was made; but the Witneſles 
mention d by the Statute are not to be produced after Iſſue 
join'd or to be croſs- examined, but only to give Proof of a 
_ probable Cauſe of Action; that is, ſuch Proof as we now 


1 | re- 
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require of a Modi decimandi, when we grant 2 Prohibition Fes 
to ſtay a Suit for 'Tithes in Spe cie. And upon bringing {ſuck Hine 
convenient Proof by credible Witneſſes, and averrins the Stan!“ 


tute of Magna Charta, a Plaintiff may at this Day com 


% 


pel a De fendant to wa ge his T.aw. In 33 JI. 6. 8. in a Pe Phage Cho 


cipe quod reddat, the 'Venant made De 15 lt, but "pp Paro 3 
on the Return of the great Capras, and pleaded Non-fum- e 
mons, and would conclude to the Country, where the pro— Rs 
er Trial was, by Wager of Law of Non. {um 28 78 - An 8 

the Queſtion there was, if he could wave his Plea of Wager 

of Law, and betake himſe it to Plea concluding TO the Coun- 

try ; and the better Opinion there is, that he could not put 
himfelt upon his Country, and decline 8 * ager of Law. 
And that Cale is plainly out of the Statute of 4qona Chant, 
becauſe it is not Debt, nor ſiinplex log its. but a  Frocel 15 of 
Non- ſummons from which he was to ſave Kine F ther refort 
ſince this Action is grounded upon the Defoidar nt's «Tort: i To 
would be hard to put the Defendant to wage his Law 
for it were too great a [emptation to ſave the Penalty of 
400 J. and the Law of England does abhor Peoples Swe: 

ing, when they are charged with a Crime or Offence ths 
deed when the Popiſh Clergy did prevail, they did nt =. 
duce an Oath «x 0j1/;cio to make People fwear when they 
were charged with a Crime of Eccleſiaſtical Conuſance; 
but that Practice was always look'd upon as an Incroach- 
ment upon the Right of the People. Vide 12 Co. 26. and 
other Authorities mentioned there. 


Another principal Reaſon why a Wager of Low will not 2) 


lie in this Caſe is, becauſe the Act of Common Co uncil, ere is tho 
by which this Duty is created, is notorious and public! ; jt Reaſon of wa: 


ing La and 


is the Law of the City of London, of which every 8245 therefore can: 

within the City muſt take Notice; and the Secrecy of the not be in re- 

Contract which raiſes the Debt, is the Reaſon of the Wa- 79 1 13 

ger of Law; but if the Debt ariſe from a Contract that is melia 

notorious, there ſhall be no Wager of Law; and fo is the 

Reaſon of the Diverſity between theſe two Caſes, of an 

Action of Account brought againſt a Receiver; for if it Wrgerof Lav 

be againſt him as Recciver by the Hands of the Plaintiff, : Pan nb Re 

Wager of Law will lie; but if he be charged for Money re. Giver for A0. 

ecived by the Hands of a third Perſon, no Wager of Law vey receive 

Mall be allowed; becauſe it appears from the Nature of 9? Toes 
the Action that a third Perſon can prove the Reccipt ; and a thirdPerfor 
the Action in our Caſe is brought upon the Act of Common 

_ Counct], and other publick Tranfa&tions, which are publics ie 


ly known; ergo a fortiori Wager of Faw is not recciy 0 0 : 
546 
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But if in Detinue the Bailment be by another Hand than the 


Plaintiff's, yet the Defendant ſhall wage his Law: And the 
Reaſon of the Diverſity is, that in a Declaration in Detinue 
the Bailment is no ncceſſary Ingredient, and the Plaintiff by 
alledging an unneceſſary Thing ſhall not bar the Defendant 
from the Benctit of waging his Law. For if in Detinue 
the Defendant ſhould plead Nihil detinet, and put himſelf 


upon the Country, and upon the Trial it appeared that the 


Defendant found the Goods, inſtead of having them by the 
Bailment of a third Perſon, yet the Plaintift ſhall recover; 
ſo the Gilt of the Action is not the Delivery of the Goods, 
but the Detainer is the only material Part of the Action; 
and the whole Point is, whether he detained the Goods; 
and that is a Matter of Secrecy. | 
The Reaſon And he quoted I Int, 205, that Wager of Law lies in 
725 Wager of Debt upon an Award, if the Submition be by Parol; which 
Award, if Was urgcd to be grounded upon a notorious Tranſaction, and 
Submiſſon be by the Interpoſition of Strangers, But per ly: The A- 


3 ward is not the Ground of the Action there, but the Sub— 


miſſion is the Million, which may be in private; for an Award without a 


8 of the Fubmiſſion would be void, and therefore the Submiſſion is 
. the Ground-work, and what raiſes the Duty: But the prin— 


cipal Caſe here is not like any Cafe in our Books, where a 


Wager of Law is allowed. As to the Caſe of the Corpora- 
tion of Glazicrs, which is relied on as a parallel Caſe, admit 
that Caſe to be Law, (as I ſhall demonſtrate it is not by and 
by.) it is nothing like this Caſe: For the Company of Glazicrs 
brought an Action upon a By-Law made by them, to which 
the Defendant pleaded Nh debet, and put himſelf upon 
his Law, and ſo had Day given him to wage his Law; fo 


it never came before the Court judicially to determine; 


but if that were Law, there would be a vaſt Difference be- 

tween that Caſe and this; for a By-Law by a whole City, 

or other Town Corporate, is what all Pcople that live or 
come within ſuch City or Town are bound to take No— 

tice of, without any more a-do; but a Law made by a 

Vide Say. 74, Particular Fraternity, or Company within a City or Town, 
none but the Members of the ſame are bound to take No- 
tice of. 1 Bulſt. 11. And ſure a By-Law by the Company 

of Glaziers in London, which only binds their own Mem- 


bers, and is only for the better Government of that private 


Society, is not to be compared to a By-Law by the Com- 

mon Council of London, or by any other Corporation of a 

publick Concern. In 18 Car. 2. upon the Act of Common 

Council for reſtraining the Number of Carts in the City ; 
5 85 


and 
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10 an Action pionght Be the Penalty for Bes 5 * . 
Law, the great Objection was, that the Party 99 not No 

tice of the Law, he | being no Member of the Co; poration : 
Ver it being a Law 0! th ( 17 it was ruled, that evo; v ON 
that came into the City was bound to take Notice of 5 And 
this Caſe differs therefore from all the Reaſons and Authorities 


- 


quoted concerning Wagers of Law. Then as to the Caſe 


—_ WD — — 
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of Amerciament in a Court: D aron, Where it is ſaid, that in 


Debt upon a Judgment in ſuch a Court, W. ager of Law wil! 
lie; which my Brother /F{a?{cl} allows to be Law, and alledgcs 
fr Reaſon of it, that they are Matters ot ſinall and private 
Concern, but only for. a trifling Sum of 40 5 and the A- 


merciament is only for ſmall Things „for the Benefit of the 


Lord, and not worth giving the C ountry Trouble to come 
to try them. But I muſt own I am not {ſatished, th at a 
Wager of Law will lie in that Caſe, for two Reaſons, one 
which concerns the Pjaintift, and the other the Bend ant; 
for the Plaintiſt, now after the Recovery, he has ſuſfici at 
Proof to make out his Cauſe of Action; and now it ceaſes 

to be a Matter of Secrecy, being grounded upon a judicial 
Proceeding of a Cour at Song and why then ſhould he be 
pur to loſe his Debt by a a ger of Law of the Defendant ; 

tor now 1* is not 1 of that Se ecrccy that requires A 
Wager of Law. And the Defendant now has a Judgment a- 


57 7 (1 C31 i! ted 

** He *the A W | , 
Ser of. 1. 1. 
would lie on 

Debt on 2 


1errrant C, 
Judgment 10 


Amerciament 


in a Court- 
Baron 


zainlt him, ſuppoſe upon the Oath of Witneſles; and he 


might have wa ged his Law in the original Suit below, and 


that he omitted to do, but let Judgment go by Default 
or otherwiſe ; and ſhall he now by his Oath be admitted to 
falſify that Judgment of a Court that had Juriſdiction ? 
Sure he ſhall not, nor is there any Reaſon for it. 

In many C: ales, where there are no Decds or Specialty, 
no Wager of Law will lic, In Account upon Receipt by the 
Hands of a third Perſon it will not lie; or if it be brought 
againſt tlie Bailifl of a Manor it ſhall not lie; becauſe, ſays 

the Book, that is in the Realty; and what is that to ſay? 

. Becaule it 1s notorious to the Country; becauſe the 
Country takes Notice of his looking after the Manor, and 
they have thereby an Opportunity of knowing that he has 


received his Rents, Gc. So in Debt upon a Contract for a 


7 ; 


In Account a a 
gainſt Bailiff 
of a Manor, 


Wager of Law 


will not le. 


Sum in Groſs, Wager t Law will lie; but if Debt be brought 
for Rent due upon a parol Lealz, it will not lie; and the = 


fon is, becauſe it is in the Realty, and arifes from the taking 
the Profits of the Land, and Occupation of it in the Coun- 
try; and ſo the Notoricty of the Thing excludes the Defen- 
dant from waging his Law; and it is ridiculous to lays 
3 that 
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e 
that Wa, ager of Law will lie in Debt upon a Jug, 

a Court-Baron, becauſe the Money might be Paid | in private; 
for that would be a Reaſon to Wage Law in all the Caſes 
before put; but it is to be confidered, that it is not the 
Privacy of the Sha ts or the Poſſibil ity thereof, that is 
the Occaſion of a Wager of Law, but that the 8 of 
the Action is ſecret; as it Debt be 1 upon a Bond, 
with Condition for the Payment of Money, the Money may 
be paid private ly, and thereby the Bong is dilcharged, it 
Payment could be proved; and yet in Debt upon ſuch Bond 


Wager of Law will not lie, becauſe the Contract was by 


Specialty ; tho the Bond may be diſcharged by Payment, 

and that the Payment; night be Private; 10 it 15 pl. zin ha 
Poſſibility of private Payment will not intitle one my Wager 

of Law. And the Reaſon is the fame here, for be Du 


. 
; th VV 


wr upon a folemn Act made by the City iſe: "mM led in 

their Legiflative Capacity, and that is very notorio pi and 
what then can intitle him to wage his Law, but the Poli- 
bility of Payment in private; yet if tho Foundation of the 
Action be publick and notorions, that ſhall never 
There was a Cale in the King's Beih. 29 Carc 2. Rot. 92. 


where it was held, that if Debt be brought upon a Reco- 


very in a Court- Baron, the Detendant may wage his . 


And that is the only Ca te of any ſuch Judg -mcnt or Au- 
thority that I mect with in the Books; except it be the O- 


Pinion of 49 Ed. 3. 3. which I value very little; the Caſe. 


was Debt upon Account itated before Auditors, upon which 


it appeared that Money was due to the Plaintiff; there it is 


ſaid, that in cafe Money be recoverd in a Court- Baron, and 
Debt be brought upon that Judgment, the Defendant may 
wage his Law; but who lays this? Not the Court, but the 
Counſel at the Bar; and if you confider all that the Coun- 
ſel ſaid, you will no more take it to be Law than to be 
Goſpel ; tor they ſay, that for Debt upon a Recovery in a 
Court-Baron, or in a Franchiſe, a Wager of Law would lie ; 
and what is mcant by Franchiſe is commonly a Court of 
Record; for if the King by Letters Patent grant a Franchiſe 
3 to hold a Court within ſuch a Preciné ct, it will be. intended 
Vide Sav. 83. a Court of Record; for the King cannot grant a Franchiſe 
That Eecle- to hold a Court-Baron in Groſs. And in Truth in that Calc 


fine and im- Debt upon Account ſtated before Auditors, Wager of La Ny 
priſon ; yet 


Hat they ate is therein taken away by the Statute of /. 2. c. 11. where- 


not a (out by Auditors have Power to fine and impriſon, which neceſſa- 


0 Pn. rily makes them a Court 15 Record; and therefore no Wager 
nte P. 3 


5 8 ol 


ment in 


+ > — — 


do it. 
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of Law can be in Debt upon ſuch Jude gment; and by Con- 


ſequence no Streſs to be laid upon the Author v of that Book. 
But 34 14.6. 49. Br. Ley Gager 11. is of great. Authority; it 
Debt be recovered in a Court of Antient Domeſno and an Ac- 
tion be brought upon that Recovery, no Wager Xfaw 


lie againſt it; yet a Court of * Antient Deme [NC is no m 


— — 


25 * 
, 1 ] r* \YY1,214.0 
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Court of Record than a Court Baron is; and no Difference in e court 
this Reſpect can be made | between the two Courts. And th: ores 
fore if Wager of Law mo not lie in one, as the Autho; ity of 
that Caſe is full that it does not, none will lie in the other. 


There are two Caſes ment: oned in Pinchon's Caſe, 9 Co. 


88. concerning Wagers of Law, and the Reaſon thereo!. 


1ſt, If one retain a Painter, or 9 Workman. to ſerve him. 


who after brings 12 bt for his Wa iges, the Maſter ſhall w. 
his Law; but if it be a Retainer upon the St tute of 2 


. ks {1a 1 Ts wage his I.. aw; and the Reaſon gi 
ven by the Book is, becauſe in the Cafe of dhe Statute by 
is compcllabie to ſerve ; but ſurc that can be no Reaſon. 
for tho he be bound to lerve, the other is not DIETS to 
take 7785 but the Reaſon is, becauſe it is hard the Matte: 
Mould be put to wage his Law, but rather that the Plain 
tiff ſhould be put to prove his Raotamer by the Statute. 1 
other an is 28 H. 6. 4. h. ONE: Was a Priſoner in the Tore; 
for High Treaſon, and the Licutenant finds him Meat and 
Drink, and for this brings Debt, and the Defendant was 
denied his Law; and Co. in his 9 Rep. ubi ſubra, gives for 
Reaton, that the Lieutenant was bound to {| find his Prifencr 
with Meat and Drink; but that is not Law, for the Gaoler 
is not bound ſo to do; wide Pl. 68. a. And it is for the Be- 
nefit of the Prifoner that he ſhall not be put upon it, for 
the other muſt make out his Charge, and not put t the De- 
fendant to his Oath. And another Reaſon why he ſhall not 
wage his Law is, becauſe, while the Priſoner is in his Charge, 
the role cannot take any Security for his Victuals from 
himſelf; for a Bond from him in that Caſe would be 2% 
facto 1 ; and ergo, ſince he is diſabled from taking a Se- 
curity from the Priſoner, but barely his Promiſe, it were 
hard to allow the Pri iſoner to clear himſelf by his Oat! h. An- 
other Reaſon why Wager of Law ſhould not be allowed 
Here is, that every By-Law 1s grounded upon Charter or 
Preſcription ; it it be Matter of Record, it leaves no Roon 
for a Wager of Law; and if it be by Preſcription, it is 
Time out of Mind, and no Man living can ſwear that oft, 
or deny a Preſcription upon Oath. It is true, a Preſcription 
is capable of Proof, by ſhewing a Uſage of ſuch a Thing by 
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If Caſe in Ci- 
ty-Courts be 
not continued, 
it is a Diſcon- 
tinuance, and 


not amend- 
able. 
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antient Witneſſes, which is an Evidence only of a Preſcripticy, 
Heut. 261. Wager of Law was denied in Debt for Seavnn 
ariſing by Preſcription. And laſtly, a Wager of Law wit! 
not lie here, becauſe this Act of Common Council does 
not affect the Defendant only, but all the whole Body of th. 
City; and there is no Caſe, where there is a Penalty, to whic! 
all the Men within ſuch a Juriſdiction, Precin&, or City ar 


— 


* 


* * 


OBNOXIOUS, that a Wager of Law was allowed; and this an- 
ſwers all your Caſes of Recoverics and Amerciaments in 
Courts; for there none is affected but one; but this Law is 
made to extend to the whole Community of the City for all 
Generations to come, and for ought I know to. the Day of 
Judgment. Now as to the Caſe of the Company of Glaziers 
before put, it is true ſo far, as it was a Debt for the Reco- 
very of a Penalty inflicted by a By-Law, it is like this Caſe 
and a Precedent for it; but how happened that Matter. 1 f, 
It was allowed by Counſel on both Sides, and the Court never 
heard of it but once upon a Motion, and Admiſſion of the Conn- 
ſel of both Sides; fo it was a Gudgeon ſwallowed, and ſo 
it palled without Obſervation. And the Caſe in Co. Ent. 


0 


118. is very like this; Debt was brought for a Fine ſet upon 


the Defendant by the Homage at the Court-Baron, ground 
ed upon a Cuitom to make Laws tor regulating their Com- 
mon, and inflicting a Penalty on ſuch as did incloſe at in- 


convenient Times; and a Wager of Law was offered there, 


and Judgment is there for the Defendant; for of Common 
Right the Homage has no Right to impoſe a Penalty for 
ſuch private Offences, but it is only by Cuſtom that th 
do it; ©ide 5 Ch. Chamberlain of Londons Caſe. Ao. 276, 

Leon. 203. Phe Caſe indeed is not well reported, but up- 
8 comparing both the Books together it appears the Wa- 
ger of Law was not admitted in that Caſe, = 

2, The ſecond Point conſiderable is whether here be a 
Diſcontinuance, and ſurely it is, for it appears that the De- 
fendant came into Court, and appeared to a Plaint levied 
againſt him the 15th of Aoovember, and his Bail was given 
to appear at the next Court, which was held the Day fol- 
lowing, 1g. the ſixteenth, but there is no Day given to him 
on Record, or to the Plaintifl, to appear on the ſixteenth ; 
but preſently after Bail taken, there is Day given to the 
20th of Zane, and every Caſe ought to be continued from 
Court to Court, as in Veſtiaiuſter-Ilall from Term to Term, 
if it be not a real Action, where long Proceſs is allowed. 
Vide 21 H. 7. 16. Diſcontinuance is Error by the Common 


Law; but by the 32 II. 8. c. —. it would be cured, if it 
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were after Verdict; but this is upon Demidrrer. 80 the. next 
Thing conſidei able is, whether this be amendablez and ſute 
it is not; for it is ſuch a Miſpriſion as is not amendible by 
14 Ed. „ . , r II. 6. c. 12. for theſe Statutes do not 
extend to amend any Record but in Errors, which arc the 
Miſpriſion of Clerks in making their Entries on Record : 
but a Diſcontinuance is a Fault of the Court, and that ne— 
ver was amended by any of theſe Statutes; and m; any Judg- 
ments have been reverſed for it, as in 2 Cro. 211. IF a Court 
once give a Judgment they cannot after amend, 3 Cro. 412. 
Filand's Ca't &, Vl. 169. 2 C0. 260. 3 (ro. 619, And To A 
| Piſcontinuance were amendable by any of theſe Statutes, 
there had been no Need of the Statute of 32 J. 8. — that 
ſupplies the Want of Continuance after Verdict But if the 
Record below be well, why may not we amend by that 
And tho' the Court bel low be not of as high a Nature as 
the Courts of I/o/*ininfter-Hall, the Grand Setfions of I/. 45 
or the County Pala tine, yet it the Record below had been 
originally well, and this Fault had been only a Slip in the 
Clerk in tranſcribing, we ought to amend it, by the Statute 
of 8 V. 6. for the Record being well below, the Omillion 
was in the Clerk; and tho' the cry Record be that which 
we have here, yet if it had appeared to us to have been 
well below, we ought to have amended by it. In the King's 
Bench, in Error of a Judgment of an Inferior Court, upon 
the Record certified it appeared there were but eleven 
Jurors, which was the fatal Error; but the Book of the In- 
terior Court, where the Names of the Jurors were entered, 
was produced, and Oath being made that the twelve there 
entered were ſworn of the Jury, the Record was amended 
by that Book ; but here we find that the Record was origi- 
nally bad below, and amended below as ſoon as the Ex- 
ception was taken here. And in every Dey s Practice, if the 
Record entred on the Roll be ill, yet if the Paper- Book in 


the Office be well, we give them Leave to amend by the 


Book in the Office; but if the Paper-Book be originally ill, 
and clandeſt inely amended, there we never let them amend 
the Recor by it, 

Obj. You bor give Credit to our "PREM as if it were in 
Moſtiniuſter Tall, if the Roll be amended by the Court of 
Common Plcas or King's Bench, when Error is in the Che- 
quer Chamber. Juſio. Thoſe Courts will amend nothing 
but what is am-ndable | by Law, or at leaſt it muſt be pre- 
ſumed they will not do it; 55 ſides, when in thoſe Courts 
they amend the Matter be 5 O, they cone into the King » 

Q M e Bench 
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Pouch and alledge Bimihhutien, and thereupon the [PUP 

is certificd up, and then the Court above can never tel] 

whether they have amended or not; if they certify it up 
No Cri upon Diminution alledged, it will do well enough, and we 
ar lies to the ſhall not ſuppoſe they have done amiſs. But no Certiorari 
Mayor's lies to this Court of the Mayor, and that is the Cafe of 
PO Green and Cole in 2 Sannd. 25 2. 1 Lev. 310. 

3. The third great Point, is the Manner of bringing of 
this Action, to which there were two Exceptions taken; the 
firſt is to the By-Law, that it inflicts a Penalty for the Be- 
nefit of thoſe that make the Law. But that Point has been 
already ſettled, and the By-Law notwithſtanding adjudged 
good ; and the Truth is, that Objection has not Weight e- 

nough in it to require an elaborate Anſwer; for we muſt 
conſider the City of Londor, as all other great Towns are 

to be conlidered, a great Community that have a Legill;- 

tive Power intruſted to them for their better Government 

and can make Laws to bind the Property of thoſe that live 

within that City or Precin&, and alſo of all Strangers what— 

ſocver that come within the Limits of their Ju: iſdiction; 

and it was neceſſary and convenient they ſhould have ſuch 

Power for the Support of their Government; and it is ſo in 
all Countries and Forms of Government whatever, whether 
Monarchy, Ariſtocracy, or Democracy, or whatever Order 
of Government it be; for the Supreme Juriſdiction cannot 
have Leaſure to inf not into the ſmall Matters that concern 
the whole Order and Regulation of Matters within that So— 

cicty or Community, as they that are Members of it ſhall, 

Badia. Vide Banlien de rep. c. 2. ob. 221. ſays that all Corpo- 
1 rations, as ſuch, have Power to TR Laws and Ordinances, - 
have Power and need not ſpecial Words in their Patents to enable them 
bo make By: thercunto, And if they have Power to make Laws, of ne- 
ccllary Conſequence they muſt have a Power to inflict a Pe- 
nalty for the inforcing of that Law; and here in Eugland 
it muſt be a Pecuniary one, for a Corporal one it cannot be 
by the Law of Hugland, it being againſt Magna Charta, with- 
out a ſpecial Cuſtom. And this Pecuniary Penalty muſt be 
levied by Diſtreſs, or Action of Debt; for there can be no 
other Remedy. And ſure it can be no Exception, that this 
Penalty of Penalty goes to the Uſe of the Body Politick, for it is molt 
5 -aſonable it ſhould be fo; for it is in Nature of Damage 
poration. tor an Injury done, and that Injury 1s done to the Body Po- 
Jitick, whoſe Laws are broke and deſpiſed, and ones Bal iE. 

is fit they ſhould have the penalty; and to ſay that one 
who is free of the Corporation ſhould not be Judge, becauſe 
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he is to have Share of the Penalty, is as ridiculous as 
groundleſs: And ſineg this Objection has had ſo little Regard 
with us in the King's Bench, I wonder it ſhould be fo much 
inſiſted on now, eſpecially ſince it has been alſo rejected in 
the Common Pleas. I agree, where the City of London Where Cor- 
claims any Freedom or Franchiſe to itſelf, there none of Putin, 

bY | : claimsa Fran- 
London ſhall be Judge or Jury, for there they claim an In- due, tw 
tereſt to themſelves againſt the reſt of Mankind; but here is vot be Judge 
only an Act of Government to exerciſe a Power which they 5 
have by Law. And it is not to be imagined that the Alder- ir. FE 
men of the City, in Kindneſs to the Body Politick, would 
oppreſs the reſt; and the Freemen, who ſhould try the Fact, 
would be themſelves obnoxious to the like Penalty in Time, 
and in their "Turns; and if there were any Room for a Prc- 
ſumption, it would be that they would favour private Per- 
ſons againſt the Body Politick, in regard of their own private 
Intereſts, which would be concern'd next 'Time. 
But the true great Point is, that the Court is held before 
the Mayor and Aldermen, and the Action. brought in the 
Names of the Mayor and Commonalty; and that very Man, 
who is Head of the City, and without whom the City has 
no Ability or Capacity to fue, is the very Perſon before 
whom the Action is brought; and this cannot be by the 
Ules of any Law whatever, for it is againſt all Laws that x. G 212. 
the f:me Perſon ſhould be Party and Judge in the fame Cauſe, i Int. 141. 
for it is manifeſt Contradiction, for the Party is he that is —_— 
to complain to the Judge, and the Judge is to hear the be both Party | 
Party, the Party endeavours to have his Will, the Judge de- nd Judge. 
termines againſt the Will of the Party, and has Authority 
to inforce him to obey his Sentence: And can any Man act 
againſt his own Will, or inforce himſelf to obey 2 "The Judge 
is Agent, the Party is Patient, and the ſume Perſon cannot 
be both Agent and Patient in the ſame Thing, but it is the Vide 3 Inſt. 
ſame Thing to ſay that the fame Man may be Patient and 28. reward) 
Agent in the ſame Thing, as to ſay that he may be Judge Seer king's 
and Party; and it is manifeſt Contradiction. And what my Houthold 
Lord Coke fays in Dr. Bonhaa's Caſe in his 8 Co. is far from gr orhiring 
any Extravagancy, for it is a very reaſonable and true Say- his own 
ing, That if an Act of Parliament ſhould ordain that the eat. 
ſame Perſon ſhould be Party and Judge, or which is the 
fame Thing, Judge in his own Cauſe, it would be a void 
Act of Parliament; for it is impoikble that one ſhould be 
Judge and Party, for the Judge is to determine between 
Party and Party, or between the Government and the Party; 
and an Act of Parliament can do no Wrong, tho it may 0 

ſevera 
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ſe vera! Thing 8 that look pretty odd; for it may diſcharge 
one from his Allegiance to the Government he lives under, 
and reſtore him to the State of Nature; but it cannot make 
one that lives under a Government judge and Party. An 
Act of Parliament may not make Adultery lawful, that is, it 
1 cannot make it law ful for 4. to lie with the Wife of B. but it 
4 may make the Wife of A. to be the Wike of B. and diſſolve 
l her Marriage with 4. 
O. My Lord Mayor, as he is Head of the Corporation, 
| acts in his Politick Capacity, and judges in his Natural Ca- 
[ pacity. It is true he acts in different Capacities, yet the 
OE Perſon is the ſame, and the Difference of the Capacities in 
| which he acts, does not make a Difference; as the Biſhop of 
1 London has two Capacities, one as Biſhop, the other as J. FS. 
| but he cannot do an Act in one Capacity to inure to him 
ey, in another Capacity; as he cannot make a Leaſe for Years 
as he is Biſhop, to himſelf as he is J. S. nor vice ver{a. 
1 | Oi. It is an inviſible Body Politick : It is true, but tho 
= | Head is vitible as the Biſhop is, and he is the molt con {P1- 
| 


” 


cuous Part of the Corporation, and that without which there 
i 0 would not be a Corporation exiſting; and it is impolliblo to 
= get over the two Judgments in Henry VIIIth's Jime, be- 
fore cited by my Brothers: The Maſter and Confrery of the 
Hoſpital had the Preſentation to a Rectory; they under their 
Common Seal preſent their Maſter, without taking Notice 
that he was their Maſter, and it was held to be a void Pre- 
g ys ſentation, and that Judgment was after affirmed upon Writ 
KB | of Error; and in that Caſe the Difference is taken between 
preſenting one of the Members, and preſenting the Maſter; 
for if they had preſented one of the Members, it had been 
well; for if that Member were ſect aſide, yet ſtill it would 
be a Corporation, And when they preſent a Member, it is 
a Sctting aſide, or an Excluſion of him for that Purpoſe 
from the Corporation; but if the Maſter, who is the Head, 
be ſet aſide, then it ceaſes to be a Corporation, and by Con- 
| ſequence cannot do any Corporate Act, and then their Pre- 
ſentation is void; fo if this Court could be before the Al- 
dermen without the Mayor, then this Action might be well 
brought; but as, if the Chief Juſtice of Common Pleas 
brings an Action in the Common Pleas, as it is his Privilege 
to do; yet there he muſt not be named in the whole Pro- 
_ ceedings but as Plaintiff, and not fo much as the P/acira ſhall 
de ſaid to be before him, for then it would be Error; and 
the Placita ſhall be coram Vd. Newill, Joanne Powel & 
Foarne Blincow; and if he take out the Writ it mull not 
J be 
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be ſo much as teſted in his own Name, but in the Name 
of the next Senior Judge : So here, ſince the Court cannot 
be held without a Mayor, this Action which is brought in 
his Name cannot be brought in that Court, and the Lord 
Mayor is a neccllary Conitituent Part of the City; vide 21 
Ed. 4. I5, 151. 17 Id. 3. 48. A Burpeſs of a Corporation 
had laid out Money for the Uſe of the Corporation, and 
after being Mayor, took the Bond of the Corporation for it 
to him in his natural Capacity, and held void. And he al- 
| lowed the Caſe in 2 Ro. 4b, — before cited, to be good 
Law, but utterly exploded the Reaſon given there; the 
Caſe was, A Member of a Corporation brings an Action in 
the Mayor's Court, and after the Plaintiff was choſen 
Mayor, and then Judgment for him, and a Writ of Error 
brought, and the Judgment affirmed; becauſe, ſays the 
Book, the Judgment was not given by him alone, but by 
the Court; but if he be in the Stile of the Court, he is a 
Judge of the Court, and it cannot be a Court without 
him. And tho my Lord Roll was a very learned Man, 
and that his Abridgment was publiſh'd by my Lord Hale, 
poihaps the greateſt Man of the Law that ever was, yet 11 
this Reafon might be Overlook d by him; however, it is plain Will 
this Reaſon 15 a ſenſeleſs one, but the true Reaſon is to be Wil 
ſeen in 2 H. 4. 40. If 4. fue in the Court of Mayor and 1 1 
pailifis, A. is made Mayor, and it is not faid in the Record "l 
that he was made Mayor, or it do not appear in the Re- - 
cord that he was made Mayor, there if the Defendant do cs it 
not come to the Court below, and plead this Error in Fact, —_— 
he ſhall never after aſſign it for Error; but if he had plead- £ 14 
ed this Error in Fact, and had been over-ruled in it, he 
might have a Writ of Error; for one ſhall never take Ad- es WM. 
vantage of an Error in Fact, where he had an Opportunity = 
of pleading it; that is, if it be ſuch an Error in Fact as does = 
abate the Writ; and if it be ſuch an Error in Fact as does 1 
happen after the Time of Pleading is out, then the Way is ö 

to bring an Auditua querelu; as if after Verdict between the 
Day of Niſi prias the Plaintiff releaſe to the Defendant, 
he cannot plead it in Bank, but muſt have Recourſe to an 
_ Audita querela; and it this Exception had been taken upon 
the Hab. Corp. in Weſtminſter-Hall, it would not have hin- 
dered a Procedendo, becauſe it was an Error in the Proceed— 
ings. And the „ab. Corp. is only to know the Cauſe of 
Detainer of the Party in Cuſtody, and what 1s then to be 
judged of is only the Return of the By-Law ; and if that 
8 N de 
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be good, we muſt remand, for to enter into an Examination 
of the Proceedings, would be to preclude the Plaintig 

before his Time. 1 
The Court 15 Obj. 'Tho' the Mayor be named in the Plea, yet the Re- 
held before corder is Judge, and that we muſt take Notice of as Judges 
the Mayor . : | : = _—_ 
and Alder- by Commiſſion here in the City; where we are as much 
men, tho the bound to take Notice of the Cuſtoms of the City and its 
a Courts, as we ſhould take of the Cuſtoms of the Courts of 
EY IWeſtminſter- Hall when we fit there. Anſw. The Placita 
are virtually held before the Mayor and Aldermen, tho' in 
Fact the Recorder acts, and is as a Deputy ; and the Steward 
of a Court who has a Deputy cannot ſue in the Court before 
his Deputy; and a Deputy acts, and of Right ought to act, 
1 the Name of his Principal, Et per omnes Jud. rever- 

£rU7, | 
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Principal Matters. 


Abatement nf Actions and Coverture may be pleaded in A- 
Crits. | batement generally without a 
Fenue; aliter if in Bar. Page 503 
Iſmomer may be pleaded If Rules of Pleading are not out, 
in Abatement without may plea id in Abatement in a 
aVenne; for as it con- ſubſequent Term. $04; 522. 
cerns the Perſon, mult} _ | 
be id where the Action 15| Abatement of Nuſance, Vide 
brought. age 195 Nuſance. 

Defendant defended gi G Ii ju- 
rium, cannot after plead Miflo Accepca ince. Vide Tender and 
mer, or to the Juriſdiction. 235 Rekulal. 

Miſnomer ſhould not be pleadede 
by Attorney; but if ſuch Plea Account, Vide Merchant. 
by Attorney be received, wil! 
not be Cauſe of Demurrer, 273 If 4. gives a Note to B. to receive. 

Treſpaſs for Battery of Servant, Money from C and C. diſcharges 
Plea, that did not appear he B. of a Debt he owed him, 
was fo when Battery committed, Account lies againft . 509 
and Petit judiciust de Billa, en On General Bailment of Goods 
Plea ought not to be received; Account alone lies; aliter, if on a 
and Ref fond. as on! ge. 399 ſpecial Promite, Calc will lie. 517 

3 | Actions 


The TABLE 


Actions in General. Vide 
CHiine, 


Suit commenced by Latitat for a 
falſe Return of a Member of 
Parliament is a good Com- 
mencement of the Suit within | 
the Year ; per three Judges 

againſt Holt. Page 26 

Adin on a Tort and on a Con- 
tract cannot be join'd. 

Local Action muſt be brought 
where Fact aroſe, unleſs by 
Conſent. 399 

Action for falſe Return is local, 
but may be laid cither where 
the Return was, or where it is 
of Record. : 408 

Action for a falſe Return to a Man- 
damus may be brought either 


where the falſe Retum was, or 
where it appears of Record, at 


the Plaintiff's Election; and be- 
ing a local one mult be brought 
in one or other, F15 
Tranſitory Actions Defendant may 
transfer to the 1 ight County, un- 


leſs Plaintiff will be bound by 


Rule to give material! 36 FRI | 


where the Action is laid. Jhd. 
After Recovery of Damages in 
Aſſault and Battery, no Action 
will lie for conſequential Da- 
mages; for when Damages are 
recovered it is according to the 
Damage iuſtaineq, and to be for 
entire Satisfaction, ” 40 543 


' 


Actions on the Cale. 


Per Holt : Of late it is held that 
Caſe will lic for Proſecution in 
inferior Court, which has no 


Juriſdiction. 5 
TOE 


— 


Caſe lies WY Poſt-Maſicr for 
not delivering a Letter on Re- 
queſt, tho no particular Daniage 
accrued; but if the Letter hag 
been render d, and the Plaintiff 
would not firſt pay Poſtage, he 
1s not bound to deliver it, Page 6 

Pro opere & Labore, not ſaying 
what, good. 50 

Caſe will lic by an Exccutor for a 
falſe Return to a Fieri fncing 
taken out in the Teſtator s Time. 

71 

Caſe lies for negligently keeping 
his Fire, by -Leflee againſt his 
Under-Leſſce, becauſe anſwer— 

able over. 100 

Caſe for negligently keeping his 
Fire in 4 Ficld lies as well as in 
a Houſe. 151, 172 

Caſe for maliciouſly cauſing him 

to be indicted of a Riot, of 
which he was acquitted by Ver- 
iet. 208 

Caſe for lopping his Lights, not 
ſaying it was an ancient Houſe, 
good after Verdict, had been ill 
on Demurrer. . 

Difceit will lic againſt a Man who 
fells Goods, knowing they are 
not his own, if recovered againſt 
the Vendee. 15 245 

Caſe will not lie for arreſting one 
without Cauſe of Action, unlct; 
| he be held to exceſſive Bail. 257 

Caſe for holding him to ſpecial 
Bail without Cauſe, ſhould ſhew 
for how much was arreſted, elſe 
ill. 1 


Caſe for falſe Rete to a Mau- 


damus, need not alledge it be- 
longed to them to do it, for 
by making a Return admit it. 


322 
Caſo 


{he 


TABLE 


Caſe for keeping a Dog ↄalde Fe 
 rocem, that bit the Plaintiff, not 
ſaying /cens, ill. Page 332 
Two cannot bring joint Action for 
falſe Return to a Mandamns. 
349, 37! 
Caſe by Maſter of a Ship againſt 
a Perfon who diſtrained Corn, 
with which the Ship was freight- 
ed, whereby he loſt his Voyage, 
will lie; or he muy have Treſ- 
pats, and declare on his Poſleſ- 
ſion. 38 r, 382 
Action for falſe Return is local, 
but may be either where the 
Return was, or where it is of 
Record. 408 
Caſe againſt the Poſt- Maſter Ge- 


neral Tor Loſs of Bill delivere 


at the Office, and loſt there, will 


not lic, per three Judges againſt 
Holt. 472, 473 
Where a Perſon takes upon him-} 
fit an Office for 
Benefit, he is liable for it; per 
Ilolt. 
lun-kecper is only liable for the 
Goods of a Gueſt. 480 


Action lay againſt Carrier before 


the Law gave him Remedy a- 
gainſi the Hundred. 482, 483 
Action lies againſt a Smith for refu. 
ling to ſhoe a-Horle, 484 
So againſt a Carrier for not carry- 
ing Goods, if he be not loaded. 
Ibid. 

Againſt a Sherifl for reſuling a Writ 
485 

Caſe will lie avcinſt Sheriff for 
not returning good Illues on a 
Diſtr INTUS. 494 | 
In Cafe for malitious Proſecution 
for Felony the Declaration muſt 
agree with the Indictment. 555 


the Publick | 


479, 480 


Wwe. — 


Defendant muſt prove a Felony 
committed, and alfo probable 
Cauſe of Suſpicion, Page 555 

Calc on the Hnhbeas Cot "Ps for not 


giving a Copy of the Commit— 
ment within ſix Hours. Co6 


* 


[Actions on the Cafe on Al⸗ 


Inmpat. 
umpſit for Money due not good, 


unleſs ſhews a Contract, or for 


What. | 16 


General Qndebitatns Afſmpſit will 
not lic tor Money won at Play, 
tho it will againſt the Perſon 
who holds the Stakes. 69 

Aſſumpfit by a Man againſt a Wo- 
man, that in Confideration he 
promiſed to marry her the pro- 
miſed to marry him, lies. 214 


But if the Man is unable to per- 


form it by Reaſon of Con- 
ſanguinity, Oc. {he may diſ- 
charge herſelf of it by giving it 
in Evidence on Non Aljumpſat : 

Per Fholt. Ibid. 


Anm gpiſit in Conſideration that . 
would deliver Goods to C. he 


B. would fee him paid, held a 
good Afjupjit ; but if ſuch Pro- 
miſe made after the Delivery of 
the Goods aliter; per Holt. 250 
General [zdebitatus for Money 
won at Play will not lic, for it 
is no more than uduiu partum z 


there muſt be ſpecial mutual 


Promiſes. 258 
On Indehitatus Af umpſit it 15 no 


Pjea, that had committed an Act 


of Bankruz . 267 
On fpccial Aſ/nmpfit for Money won 
at Play, ſhall be fpecial Bail. 295 


Tndebitatus for Goods, not ſaying 
fold, Well. 308 
| 8 O La- 


The 


TABLE. 


Tndebitates Aunt t by Aſſignee 


of Commiſſioners of Bankruptcy | 


for Goods ſold after Bankruptcy 
committed; and per Holt a ge- 
neral [ndebitatus lies. Page 324 
Tadebitatns will not lie for Money 
received on an uſurious Contract. 


Tbid. 


Tndebitatus lies for Rent reccived| 


from a Pcrſon's Tenants, under 
Pretence of "Title. Ibid. 
Bond is a Diſcharge of Aſumpſit. 
400 

: Statute of Limitations no good 
Plea on Tndebitarus Afſumpſit, 


on Promiſe to pay on Demand; 


aliter if it had been for a colla- 
teral Thing. 444 
In Indebitatus if a Count be for 
Money received to Defendant's 
Uſe, it is ill. 495 
222 t will not lis where a Con- 
tract is varied, but a Onantutmi 
mMeriit. 509 


Tudebitatus for Money received to 


Defendant's Uſe, heid well after 
Verdict. 4 m0 
In Debt a Promiſe is never laid, 
but in A unpſit the Cauſo of 


the Promite muſt be expreſsly | 
ſhewn; for it might be on a 
Specialty, or for Rent where A 


ſumpſit will not lie. 511 


Cale lies on ſpecial Promiſe to Ac- 


count, but on a general Bail- 


ment ot: Goods Account 2277 


7 


lies. 


Indebitatus Aſumpſi by an TE 
Officer for Pay received by ſupe- 


rior Officer, 521 


To Indebitatus Alumpſ f Plea of 
Account not good. 537 


Promiſe before broke may be dif- 
corey by Pare, but Aer can- | 


4 


| 


—— 


not be diſcharged without Deca 

or Satisfaction. Page 538 

See Bills of Erchange 480 
Quantum Meruit. 


Actions fo! T9225, Vide 
(U92ds, 


Actions Popular, 


All opular Actions on Statutes 
made before 2 1 Zac. 1. muſt. 
be in the County where the Fac 
was done. Per ten Judges. 223 

In all Actions on Penal Statutes 
common Pail ſuffices. 231 


Add ditions. Vide Tndictments, 


On Cafe by Bil! Defendant plead. 
ed a e Addition; He pa- 
deas onuſler, for St atute of Addi- 
tions extends only to Proceſs on 
which there is Outlawry, 4 and 
that is not on Suit by Bill. 211 

A Mathematical Maſter is a Gentlc- 
man by his Profeſſion. 249 


Adminiſtrations, &c. 


Bankruptcy of an Fxecutor no 
Cauſe for granting Adminiſtra- 
tion; aliter if there be a natu- 
ral Diſability. 9 

May be granted to the Wife, or 
next a-kin to the Inteſtate, at the 
Election of the Oda, and 
as to Creditors, the Ordinary 
may divide the Adminiltration 
among them. 

Adminiftration pleaded to be grant- 
ed by A. iſtins loct ordinar. Iihi- 
time conftitut. cui adnintbt 
de jure pertinuit, good, without 

ſay⸗ 


71 


The 


— 9 I — 


TABLE 


Taxi ng tunc & guomodo Con- 


Hi tiit. Page 100 
Bill of Exchange is no more then 
a ſimple Contr: act, and therefore 
Aſſoets only where tne Debtor is, 
and Adminiſtration to be accord- 
ingly. 107 
Adexoittratin s granted during the 
Minority of an Executor ceaſes 
at his Age of ſeventèeen; but 
granted during the Minority of 


ene who is intitled to Admini- 
tration, does not ceaſe till the 


Age of twenty-one. 194 
Spiritual Court cannot re fuſe grant- 


Ft 


ing Probate of a Writ to an Ex- 
ecutor becauſe indigent or in- 


ſolvent, nor compel him to give 
Security. 205 
It Feme Covert, being Execcutrix 
and Legatee, dies, Adminiſtra- 


tion de boni non ought to be 
85 


committed to the þ ſubd; 
ſhe be no Legatec, and others 


are, it ought to be to them; if 
8. tO the | 


there are no Legatecs 
next of Kin of the firſt Teſtator. 
306 
If a Perſon u vho has two Houſes in 
different Dioceſes dies in one, 
that intitles the Ordinary ba 
grant Adminiftration, if he ha 
not bona natabilia.. 385 
Where there is Executor under 
Age, if there be reſiduary Le— 
gatee, Adminiſtration darante! 
Alinoritatèe ought to be commit- 
ted to him, and not to the next 
a-kin of the Inteſtate. . 437, 438 
Where Directions of the Statute 
are purſued, Admin cog on can— 
not bo repealed; alter where not. 


4, 0 o - "= es 
Aaminitration comm: ite to 6: 


durante Minoritite of an Px 


ecutor, whether on his dying 1 un- 
der Age it may be repealed, 
and granted to the Reſiduary 
Leg zAtee, or whether the Ordi- 
nary. nas not exccuted his Au- 
| thority 2 Page 436 
Debt as Adminiſtrator, not ſaying 
by whom committed, cured by 
pleading in chief. 443 


of Executor determines at ſeven— 
teen, of one intitled to Admini- 
ſtration at twenty-one. 500 


ui ſiratio de hito modo commiſſa 
Juut, is ill on Demurrer, but cured 
by pleading over. "; $37 
Adminiſtration to be granted to the 


Grandmother preterabl- to the 
Niece. 615 


cor di ing to the Common Law. 


616 
If Admiviftration be granted 8. a 


wrong Perſon by a rightful 
riſdiction, 


f granted by one who has no Ju— 
| rifdiction is void, 
will lie. "617 


Husband to h ave Adminiſtration 


to Wite. | | G18 
as to Adminiſtration. 5 


next of Ke”. O10 


{Aunt not nearer than Grandmo- 
ther, who being in the right 


Line is to be prefer d. Ibid. 
Adminiſtration 1s to be committed 
to Father and Mother preferablſe 
to Brother and Siſter. 622 
[Brother and Siſter nearer than 
Grandmother, and Aunt nearcr 
tnan Great-Grandmother. 623 


Admi⸗ 


Adminiſtration (lis ute Miuboritate 


Debt by Adminiſtrator, cus Admi- 


Proximity of Degrees muſt be ac- 


mult be avoided by 
Appeal. Ibid. 


und 1 rover 


5 and Father in equal Degree 
lbid. 


Reſiduary Legatee preferable to 
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Admiralty and Admiral. Vide 
Maſter. Merchant, 


Where there is a Capture of Goods 


at Sea, the Admiralty has Juril- 
diction; if brought to Land, either 
Admiral or Common Law, at 


the Plaintiff's Election. Page 
16 


Prohibition may go to the Admi— 
ralty at any Time, if on the Pro- 
ccedings it appears have not 
Juriſdiction. 134, 135 


By the Admiral Rule, Property of 


a Ship taken from an Enemy 
without Letters of Mart, veſts 
in the King; and tho ſuch Ship 
be after fold on Land, Suit be 
for it in the Admiralty, for it 
ſhall be conſtrued one continued 
Act. 135 


A Capture without a Condemna- 
tion docs not alter the Property. | 


143 


Libel did not ſhew the Capture was | 


ſuper altum mare, tho the ſub- 
ſequent Proceedings did. Court 
divided whether Prohibition 
ſhould go. 9 Tbid. 


Prohibition denied to go to the Ad- 
miralty, on Refuſal to give Copy 


of the Libel; for 2 H. 5. c. 3: 
extends only to Eccleſiaſtical 
Courts. 244 
If Ship arreſted by the Admiralty 
Proceſs within their Juriſdiction 


be reſcued, may reſeiſe any 


where. ENT 246 
'The Cauſe to bring it within their 
Juriſdiction ſhould appear in their 


- . Proceſs. | „Mid. 
Grant to the Admiral of all 


Wrecks at Sca, and all Profits 
to the {aid Office belonging, will 


4 


not paſs Wreck appurtenant to a 
Manor then in the King's Hands, 
Page 259 

Suit may be in the Admiralty for 
Seamen's Wages, but not for the 
Maſters. 405 
For Money taken up for the Uſe of 
the Ship after has begun Voyage, 
ſuable in Admiralty ; aliter if 
Money was taken up before 
Voyage begun. 406 
If Ship be taken or Joſt in Return, 
ſhall haveall Wages out, but only 
Half of Wages for Time were 
in Harbour abroad. 458, 409 
Mate of a Ship may ſue in Admi- 
ralty for Wages. 440 
If Ship be loſt before arrives at Port 
of Delivery, Wages ere loſt; if 
loſt on Return, only the Wages 
from thence; if run away, all 
Wages are lot, — 442 
Moſter of a Ship may dctain the 
Goods for Freight; but if he 
once parts with them, he cannot 
retake them. _ 511 
Whether Suit may be there for 
Surgeon's Wages. 526 


Advowſon. Vide Quare Im- 
pedit. 


Affidavit. Vide Oaths. 
Ale⸗Houſes. 


A Houſe of Boarders and Lodgat: 
for themſelves and Horſes, not 
an Ale-Houſe; nor can Soldiers be 
billeted on them as ſuch. 254, 


255 
Allegiance. Vide Laws, 


be 


Amends, Vide Tender. 
Amend⸗ 


/he TABLE. 


Mts... th 


Amendment, 


Indictment amended after it was 
in Parchment. Page 39 
Ejectment againſt ſeven, who all 
appear, plead and join Iſſue on 
the Plea-Roll, Zara and Di- 
ftringas againſt the ſeven ; the 
ſuc on the Neft prins Roll was 
join d by five only, Verdict a- 
gainſt five only; the NMiſi privs 
Roll is amendable, the Judge 
having ſuſhcient Authority to try 
--the: Cauſe. = 107 
Indictment wanting the Words 77 
Com not amended; al/zrer on 


Information. 3229 
Writ of Execution 7eſte in Vaca- 
tion, not amended, 247 


Action on a Penai Statute, and the 
Sum miſtaken in the Declara- 


tion amended, _ 3448 


If the Day of Nift prins is after 
the Day in Bank, it is not a- 


mendable, for Judge has no Au- 


thority to try. 2394, 275 
Writ of Error out of C. B. the 


_ Writ was right, but the Judg- 


ment ill entred. B. R. cannot 
mend it, but ſeems good Cauſe 
for C. B. to amend the Judg-— 
ment. 


Judgment amended in the next 


Term, by Conſent of him for 


whoſe Advantage the Miſtake 
Fr LC 
Writ of Error refuſed to be amend- 
ed, tho' Aſhdavit was, that the 
Curſitor's Inſtructions were right, 
it being to deſtroy a Judgment. 369 
Judgment for Damages, miſtaking 
Plaintiff for Defendant, amended 


5 3035 304 
Miſtake of a Clerk's Entry of a 


— 
— 


Judgment amended according to 
the Warrant of Attorney to con- 
feſs it. Page 402 

In Amendment of a Declaration 
Plaintiff has Election to pay 


5 
Cannot amend after Iſſue joined 
and centred; 598 


Amerciaments, Vide Fines, 


Ancient Demeſne, 


Ancient Demeſne Manor is im- 
pleadable at Common Law ; 


Lands held of the Manor in the 


Lords Court only. - 13 
Ancient Demeſne Court is no Court 
of Record. e 


Appeal. Vide Clergp. 


In Appeal the Plaintiff muſt appear 
in Perſon, and not by Attorney. 
If he does not appear at a Day 
on which he is demandable, he 


may be demanded and nonſuited. 


| 1 20, 21 
Appeal, tho' it cannot be altered 
by Common Law, or any Sta- 
tute, yet before it be fil'd it may 
be alter'd according to the Truth. 
21 


on Appeal. 
The Record not being put in on 
Appeal, to be tried at NY. prius; 
neither Nonſuit nor Diſcontinu— 
ance, only Appellant to pay 
Coſts. Appearance of Appel- 
lant's Attorney ſufficient, being 


upon Motion. 384 


in Caſe of a Feme, 65 
8 Þ _ Ap- 


Colts, or grant an Imparlence. 


It was ſaid, that where a Man is 
found guilty by Grand Jury or 
Enqueſt, he is ouſted of Battail 

Ibid. 


* 3 5 0 


be 


TABLE. 


Appeal was lodged againſt a Per-| 
ſon convict of Manſlaughter, but 
not proſecuted; he was bailed 
before Clergy had. Page 1c9| 

A Perſon found guilty of Man- 


ſlaughter may be appealed the | 


fame Seſſions; but if not ready 
the Appeal will be gone. 157 
Neither an Acquittal, nor an At— 
tainder is a Bar to Appeal at 
Common Lau, but the having 
Clergy; which, it dclaycd by | 
Default of the Court, ſhall not 
hurt him. 158 
The Day the Writ is returnable, 
if it be returned, the Appellant 
may be demanded ; and he docs 


not come, the Appellec will be | 


diſcharged. 349| 
Infant ſued out a Writ of Appeal, 
the Sheriff delivered it up to the 
Infant, who cancell'd it ; this is 
a Contempt in the Sheriff 372, 


373] 


151 1 need not have Guardian to 
ſue the Writ, but to proſecute 
it. 374, 375 
The Year veime expired, and the 
Writ deſtroyed, cannot have a 
new Writ of Courſe; and it is 
diſcretionary in the Chancellor | 
to grant one. 375 


If Appellant be nonſuit, yet the 


King may proceed. 374 
On Appeal againſt a Perſon in the| 
Sheriff 's Cuſtody, he muſt not] 
only return Cœ Corpus, but pa- 
rat hahbeo. 416, 417| 
If Writ be ill for want of fifteen | 


Days between "Teſte and Return, 


by Appearance and pleading in 
Chief that Benefit is loſt, Wo 


Appeal ſhould be coturned Non 5 


inventus before Capias. 
2 


554 


N 


— 


* 


— 


If he in amen on Which di 
Conviction was, be vitious, 


0 
the Plea ill pleaded, 15 dane 
muſt plead to Iſſue. Page 642 


Benefit of Clergy and burning in 
the Hand is no Judgment, Bid. 


Appearance 


Does not help a Diſcontinuance, 
but it does a Miſcontinuance. 
8 
Firſt Procefs in Inferior Court was 
a Capias ; it is but a Miſconvey- 
ance of Proceſs, and helped by 
Appearance. 1 
Filing a Writ of Habeas Corprs 
1s no Appearance, but Proceden- 
a may go notwithſtanding. 215 
Per Holt: There is no Difference 
between a voluntary Apprarance 
and on a Ceps Corpus. 404 
Appearance in a Civil Action is to 
the End of the Suit, to an In- 
dictment only of the Term. 448 
Conviction for uſing a Trade one 
Month, on Indictment for uſing 
it three Months, may be pleaded 
in Bar, abſque hoc, that he was 
guilty in any other Month. $61 


Apprentices. Vide Oꝛder of 
Juſtices of Peace. 


The Maſter of an Apprentice in 
Husbandry dies, the Juſtices at 
| the Seffions order his Executors to 
kcep him, and quaſh'd ; ſaid, per- 
haps Covenant would lie 9 
the Executors. 

Apprentices ſhould be diſcharg wu 
under the Hands and 37g of 
four Juſtices; but on Certiorari 
to remove an Order, the Dit- 

charge need not be certified. io; 

Man- 


the 


TABLE, 


AMardamnus to admit a Perſon to 


his Freedom, having ſerved ſeven | 


Years Apprenticeſhip. Page 190 
Holt againſt quaſhing an Indict— 
ment for uling the Trade of a 
Feltmonger, not having ſerved 
ſeven Years. - $11,312 


Order of Sthons diſcharging Ap- | 


prentice from his Maſter, good, 


Awad by Umpire before the Ar- 
bitrators Time is expired, is 
void. Page 120 

If Arbitrators chooſs Umpire con- 
ditionally that he accept it, it 
he refuſe, may chooſe e gain; 
aliter it no Condition be anncx- 


cd, for have exccuted their Au- 
thority. Ibid, 


tho no Complaint hlt made to A Man may undertake as Attorney 


two Juſtices. _ 249 
Trover will lie by Mafter for a 
Ticket or Writing intitling an 
Apprentice to Money carned by 
him; but if never was in his 
Cuſtody, Aſſumppir. 415 
Apprentice cannot be aiign d with- 
out his Conſent. _ 441 
Apprentice is not aſſi enable in Law, 
but if ſerves his Pime under the 
Aſſignment in another Town, 
he gains Settlement there. 553 


Arbitrament. 


Submiſſion of both Parties is a 


mutual Promiſe, whercon Jade— 


bitatus Aſſumpſit will lie; and 


Award without Performance is 
. good Bar. | 

Award for a general Relcaſe to the 
'Time of the Award ; 


good. ; = 
kde of all Mattors to the Time 
of the Award, good; 


miſſion and the Award; and if it 
ſhould award for Matters ſince 


the Submition, it would as to 


them be void; and a Releaſe of 
all Matters to the Time of Sub- 


miſſion, would be a good Per- 


a Releaſe} 
to the Time of the Suben c is} 


for ſhall] 
be intended no new Matter aroſe | 
between the Time of the Sub-“ 


formance of ſuch 1 116,117 | 


that B. thall ſubmit to Award. 
| 125 
Award pleaded to be made ge pre- 


miſſus muſt really appear to be 
fo, elſe ill. id. 


Award of mutual Releaſes only, 


not good. 130 


If a Sum of Money, or other Thing 
is awarded in Satisfaction, it dif- 
charges the old Duty, and raiſes 
a new one, for which Action will 

lie. | Ibid. 

Per Holt: In all Caſes Award 
ſhould be final, and not referring 
to any future Examination, ex- 


cept in Relation to Payment be: 
Colts, which may be to be ſuch as 
the proper Ofhcer ſhall tax. 139 


Award made by Rule of Court of 
Money to be paid on one Side, 
and nothing done on the other; 
Court will not grant Attachment 
till Releaſe be Tender d d. 234 

Before Attachment goes on Non- 


performance of Award, muſt be 


_ perſonal Notice, and Demand of 


the Money; or of Endeavour to 


find and ſerve him. 77 
Before Attachment for Non-per- 
formance of Award, ſhould be 
Affidavit of Award demanded. 

317 


Award of Mutual Releaſes not 


will bear Action. 423 


Sub- 


good; for nothing awarded which 
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Sahne to Award of 4. and B. 
provided they make Award by 
a certain Time; and if cannot 
agree, to Umpirage of ſuch as 
they ſhould choole ; Umpire ſo 
choſen may make Award within 
the Time; for by chooſing an 

Umpire have determin'd their 
Authority. 


named in the Submiſſion, his 
Umpirage within the T. ime 
would be void. 513 

On Motion to make Submiſſion of 
Award, Rule of Court 5 
be Notice. 


23 
If only Part of an Award be "fot 


forth, and Concluſion be with a 
Pr ofert, if Defendant craves 


Oyer, and Demurrer, it is ill for | 


A void Part of an Award need not 


be fot forth; id. 
Award to do a Thing which is out 


of a Perſon's Power, is void. 585 
Award of diſtin& Things may be 
good in Part, and void in Part. 


Tbid. 


If Award exceeds Time of Sub- 


miſſion, nothing ſhall be ſup- 
poſed to have intervened. Tbid, 


Ir the Day of Performance appears 
on the Record, Periormance may | 


be averred, or Breach aſſign d, 
by referring to it with a Pred. 
586 


Tho' Award be void in n Part, if it] 


be mutual for another Part it 


will be good for that. 587 
Where a paiticular Thing is to be 


done on cne Side, as a Condi- 


tion for doing ſeveral others on 


2 


| 


Page 512 
But if the Umpire was exprelsly 


the Variance, — 332 
Award may be good in Part, and 
void in Part. | 534 


— 


————— — 


ths other, if o any are il award- 
ed; it is ill i72 70to. Page 587 
Where a void Thing is awarded as 
a Condition Precedent, the do- 
ing of it muſt be averred. 588 
Where ſeveral Things are awa: rded, 
on Performance Premifſ. the o- 
ther is to releaſe, Averment of 
Performance of what is well a- 
warded is ſufficient. Ibid. 
Releaſe to the Time of SubmiC. 
ſion, good Performance of A- 
ward of Releaſe to the Time of 
Award. 589 
Sed per Trevor; That is only when 
general Releaſe is awarded, not 
where it is expreſsly ſaid to be 
to the Time of the Award. Ibid, 
Per Trevor: If it appears that a 
void Part of Award was intend— 
cd as a Conſideration of doing a 
Thing on the other Side, it muſt 
be averred. i "$00; 591 
Debt on Award, Defendant ſets 
forth a void Award, Verdict for 
Plaintiff; Judgment arreſted, 635 


Arreſt of Judgment, 


If on a Declaration where Part is 
good, and Part ill, a Writ of En- 
quiry be executed for the whole, 
or entire Damages given, Judg- 
ment may be ſtay d. 5 


Aſſault, Vide Treſpaſs, 


Aſſemblies unlawful, Vid: 
Riots. 


Alrets, Vide Occupant. 


Executor takes Bond from Dcbtor 
of Teſtator, this is Aſſets. 346 


Ex- 


-M he 


TABLE. 


Executor not giving in an . 
tory, is Preſumption of Aſſets. 
Page 346 

If Wife continues Suit begun by her 
and her Husband for a Debt due to 
her, when recovered it ſhall not 


be Aﬀlcts. Thid.' 
Bond given | in Truſt is not Aſlets. 
5 YOL 


In pleading Want of Aﬀers the 
Time mult be ſet forth. 611 


Alignment, 


Leſſee aſhgns the Term to a Per- 
ſon, who aſſigns it over to A. 
without Notice to the Leflor ; 
Leſſor cannot have Covenant 

_ againſt his Leſſee for Arrears of 
Rent due after the Alignment 
to A. 12 


| 
Aſſumpſir. Vide Actions on the 
Care and Beach. 


Attachment. 


Per Holt: An Attachment in 
Chancery. on an Alias & Pluries| 
is returnable in B. R. and is not 
meerly for the Contempt, but | 
an Action on which ſhall reco- 
ver Damages for the Delay in 
executing the Writ, It is a Con- 

tempt not to return the firſt Man- 
Ham, 164 

There arc two Sorts of Attach- 
ments on a Mandatory Writ, 
the one intitles the Party to Da- 
mages, and that mult be on the 
Pur is, and the other puniſhes. 
the Contempt, which may be on 

the Alias. 

On Reſcous returned, irravhmmem | 
mall go without Motion, 247 


348 If Attorney 


Muſt be perſonal Notice before 
Court will grant Attachment for 
not performing an Award, Pagé 

257 

If Interrogatories be not exhibited 
in a Week, the Recogni.ance 
entred into is diſcharged ot 
Courte.: 310 


And the Party has four juridical 


Days to anſwer them whenever 
filed ; and, if they are not an- 
{wered in that Time, he is com- 
mitted on Motion. in 


Motion for Attachment on Affida- 


vit that he kept out of the Way, 
and could not be ſerved with 
peremptory Mandamus. 312 
Before Attachment on Award, 
ſhould be Affidavit that Award 
was demanded. 317 
A Miſdemeanor in an Officer of an 


Inferior Court is a a Contempt of 
B. R. 374 


Sheriff delivered up a Writ of Ap- 


peal to the Appellant, an 3 
held a Contempt, and fined for 


it. 37% 375 
If Coſts tax'd by a Maſter are not 


paid, Attachment goes. 493 
If Interrogatories are impertinent 


or improper, may be demurred 
to. TY 
Certiorari mult be delivered before 
can be in Contempt. Ibid. 
If one brought in, in Contempt, de- 
nies upon Oath. he is diicharged ; 


but if he be forſworn, he may 


be proſecuted for Perjury, 511 


Attozney and Soltcitsz, Vide 
Pzibilege. 


on Motion has his 
Name ſtruck out of Roll, he 
i ſhall 


Attorney of B. R. ſucd for Fees in 


Attorney on Record cannot be 
changed without Leave of the 


The TABL E. 


| ſhall not after be admitted to 
act as one. Page 247 
Attorney having promiſed to accept 
a Declaration, obliged to do it. 
251 


the Sherift's Court, obliged to 
refer them to a Maſter, for he is 
under the Power of the Court. 


45 1, 252 
Attorney Exccutor not intitled to 
Privilege. 316 


Court, and when he is ſo changed 
the Record ought to mention it 
was done by Leave of the Court. 
3 440 
After Judgment the Attorney on 
Record may receive and acknow- 
ledge Satisfactiovn. Did. 


Attorney may be ordered to deliver 
up Papers to the Owner. 516 
But not without Agreement to pay 


his reaſonable Demands. 554 


A Perſon, who could get no At- 


torney to appear for him, had one 
appointed by the Court. 583 
Action againſt Attorney for Money 
received; the Attorney moved 
to have his own Bill taxed, and 
Allowance of what was due: 
Court will not interpoſe. 657 
Attorney, who gives another Leave 
to practice in his Name, is an- 
ſwerable for what he does in his 
Name. 1 666 


Audita Querela. 


Audita Ouerela is not a Superſedeas, 
and Execution ſhall not be ſtay'd 
without a ſpecial Srperſedeas ; 

and that ſhall not be granted 


| 


Qnerela be proved by two Wit 
neſſes. Page 105 
When one is relieved on Audita 
Querela, he is reſtored to what- 
ſoever he loſt by the firſt Judg- 
ment. 598 
If has Releaſe which be had not 
Opportunity of proving, and 
brings reaſonable Proof of it, 
Court will relieve on Motion, 
and ſuperſede Execution. Jbid, 


Averment. Vide Treſpaſs. 


In Treſpaſs, Aſſault and Battery, 
if Defendant varies as to the 
Time, muſt aver que eſt eadem 
tramſgreſſio; but where he agrees 
in the Time, need not. 48 

Where foreign Coin is demanded, 
it is always in the Detiuet, with 
Averment that Defendant has 

neither rendred it or the Value. 

| 5 81 

Averring Lands are deficient, puts 

the Proof on the Pleader. 5 26 


Avowzy. Vide Replevin. 
| Authozity, Vide Copphold. 


A Perſon who is a Deputy Steward 
_ appoints a Perſon to take a Sur- 
render, it is good. 466 
Deputy has all the Power of the 
Principal, and if abridged by 

| Proviſo, the Prodi ſo is void. 467 


Deputy Sheriff muſt do Acts in the 


Name of the High Sheriff, bo- 


cauſe the Writs are directed to 


bim. 468 
Deputy Steward of a Manor may 
do it in his own Name. id. 
Where a Perſon, having a Power, 


till the Matter of the Audita 
1 . 


| docs an Act without reciting his 
Þ Power, 


The T AB LE. 
Power, which would not be| his Office ſequeſtred till the Debt |} 
good, but under the Power, it| be paid. —When a Cauſe is re- ol 
ſhall be taken to be done by the | moved out of London into B. R. 1 
Power.. Page 469 the Bail and Clerk below are || 
A Steward de fatto having an] diſcharged. Page 249 

Appearance of Authority does In Action againſt Maſter of a Ship 
Acts, his Acts are good. 470| for imbeziling Goods, ſhall be 
So Lord de fatto may receive Sur-| ſpecial Bail; but on negligent 
renders, and make Admittances, Keeping common Bail. 251 
and are good; but to make volun- On ſpecial Afſumpſit for Money 
tary Grants muſt have a Right.| won at Play, ſhall be ſpecial 

| „„ - Yu 8 295 

Authority may be given by Parol| Whether additional Bail be of the 
to endorſe his Name on a Bill] Term in which it was put in, or of 

of Exchange. 564| the Term in which the Original 

5 | Bail was put in. Nac 318 

Award. Vide Arbitrament. Bail in Error cannot diſcharge him- 

ſelf by Surrender of the Princi- 
— ——ũ — — pal. 5 319 

JI Common Bail being regularly fil d, 
Bail⸗Bond. Vide Sheriff, | ſhall not after make Oath of 
the Debt, being above ten Pounds. 

Bail in Civil Caſes, 


* 
3 N In Debt againſt Bail, Principal Das 
"TW © Actions were againſt the] be ſurrendred, as in Caſe of Scire 
IF fame Perſon, and the ſame] facins, and two Nihils returned. 
Perſons Bail in both; a Reddidit „% ot 


LY 
— 


„ b 31 
ſe in one Action is a Diſcharge of After Exception to Bail 3 be 
Bail in the other. 99 juſtified, or cannot proceed to 
Scire facias againſt Bail, who come] Trial. 5 385 
in and plead Payment before the Special Bail ſometimes granted in 
Return of the ſecond Sire fa-| Scandalum Magnatum. 420 
cia, ill; for the Recognizance If Priſoner renders himſelf in Diſ- 


is broke before the iſſuing the] charge of Bail in a Judge's 
firſt Scire facias. 112] Chamber, the Entry ſigned of 
Where there is Surrender in Diſ-] it by the Judge is the Record of 
charge of Bail before Forfeiture] it, and ſhould be filed in the 
of Recognizance, need not give] Office, 3 Re 2 
Notice; aliter where it is for-|On Exception taken to Bail Notice 
feited, and a Capia gone, and] ſhould be to the Defendant's At- 
| Non eft indent returned. 236| torney 435 
Bail is not excepted againſt in Zoz-|Plaintift may refuſe Aſſignment of 
don, but a proper Officer takes| Bail taken by the Sheriff, and 
it; which if inſufficient, he will] proceed againſt him by Amerce- 
be liable to have the Profits of | ments. 1 447 
. Bai 


2 . . r — — » 
BBP . . — —— 


{4 
4 
17 
1 
18 
1 
1 
th 
ff 
1 
it 
is 
ts 
in 
Is. 
1 
{Fs 
it 
9 
th 
{v8 
* 
\1 3 
* 
N. 
4.5 
8 
3 
15 
+5 
ts 
'Þ 
18 
is 
244 
44 
0 4 
i IR 
5-4 
44 
1 - 
147 
i" -4 
is * 
; + TY 
UE -1 
(| 
. . 
19 
14 
. 
(1 * 
. 
„ 
'' By 
i} # 
1 
17 
F 
F 
. 
o Is 
= 
if 
is 
% A 
a 
oy 
« 4 
F [2 
* 
++} 
* iy 
11 
# 
+7 
48 
19 
1 
U 
! 
„ 
. 


ET IE = EP SRO = —__ — = 
——— —— . ⏑—«˖—‚ ß ot onrnnr— — 
- es 


— 
N 


= 
a= JESS pa — JN 


—— — —ũ— 


—— ——ñͤ—— oC 
ow - — — * — — 
342 -_ 5 a 3 
2 eee — — 2 — 
= MS IRT 2 — 
"my * * = 


— . —— 
— d = S Sg 322. . . — 
— * * * * 8 — 5 9 — _ — — LEES . 4 PE 7 5 * » * — 4 7 4 2 * rn Tye I A "EW * — p " * wa a * > 

r 7 r IS —_ a ng. OR — c 5 — ED —. — > — —— — — . ˙ ] ART =; n= al <a”, - - x — — gia. ih — — * 5 

_ — — — : . — 27 — = — — — — — Or n 182898 A — . 2 r n - Es * — _ 6 — — = ER OO nA A rs yu * N — TIDY ea. — 5 * * . 4 - — : £ - ** ** * : = 
8 == 2 "I _ — — * 2 —_ = = » >=; — SE 2 3 N * bs 2 2 2 2 2 8 1 1 2 = oy — — N 4 8 3” = — p - — —2 1 4 — 6 2 - - A IX LI = — — + —— iy , G - We : 3 7 
- — —O < 2 — * * - TOTP _ * * g Li r g - r. — * * * . 3 * a —_—— — yy ** DA 3 4 - BE EEE — * pi 2 — ” — * —— _ — — 2 * v * * 5 uy Ly he ons < 2 — 99 — — Ce = 2 — cies — 7 ac. * — yy - — * 4 * 8 
> x E — * 7 — - - 7 2 * * 4 7 * . 5 g N a 1 I a "on 22 8 * TI; F 1 - = 
- — by * 2 — 4 — » o ” b 
” — 4 — - * - ” 4 wy ” * 1 e 


| WY af us 8 IS A 


The TABLE. 


Bail to the Action may plead Uſu- 
rious Contract. Page 493 
Heir ſued as ſuch, not to be held 
to ſpecial Bail no more than Ex- 
ecutor. : >" SE1 
Bail can never ſurrender, or Party 
ſurrender himſelf in Diſcharge of 
Bail, but on Return of Proceſs, or 
when in Court by Bail. 525 


On common Bail filed, if Declara- 
tion be not delivered before the 


End of two Terms, ſhall be 
nonſuit. 5 26 


If good Cauſe of Action be not 
made out before a Judge, com- 
mon Bail ſhall be ordered; and 


if Plaintiff does not give Notice 
that he will move the Court, the 
Order is final. bid. 


Several Cauſes of Action cannot 


be joined to inforce ſpecial Bail. 


127 


To reverſe Outlawry for Error in 
Law, ſpecial Bail need not be 


to the Original Action, as it mult | 


for want of Proclamations. 545 
Special Bail to reverſe the Out- 
lawry, is to anſwer the Con- 
demnation; other ſpecial Bail is, 


or to render the Body to Prifon.| 


| | | J345, 546 
Render of Principal in Diſcharge 
of Bail is not a Committitur till 
entred. 15 559 


After Capras returned againſt the 


Principal, Plaintiff may proceed 
againſt Bail notwithſtanding a 
Writ of Error. 567 

On a Reddidit ſe of the Principal 
before a Judge, the Bail is dif 
charged, but the Marſhal is not 
liable for Eſcape till Notice of 

Committiture 1383 

Principal died before Return of the 
ſecond Scire facias a gainſt Bail, 

3 


yet cannot diſcharge them. Death 
of the Party before Return of 
the Capins, a good Plea to the 
Scire facias. Page 60:1, 
602 
Proceedings on Bail-bond cannot 
be ſtayd till other Bail put iy, 
TN” 1 614 

If ſpecial Bail be required in inte. 
rior Court, and the Cauſe be 
removed, ſpecial Bail ſhall be 
put in above, elfe Procedends 
ſhall go. 646 
Bail to have eight Days in full 
Term after Return of Proceſs a- 
gainſt the Principal to render 
him. 650 


Bail in Criminal Caſes, 
A Perſon indicted above two Terms 
for Treaſon, is afreſh indicted for 
the ſame Species of Treaſon dit- 
ferently laid; Court inclin'd 
might be bail'd, but gave no O- 
pinion, but did it by Virtue of 
their diſcretionary Power. 66 
So oe 417 
Bail not allow'd in Manſlaughter 
till Clergy. 102, 108 
Appeal was lodged againſt a Man 
convicted of Manſlaughter, but 
not proſecuted; he was bailed 
before Clergy had. 109 
A Perſon indicted for Murder ſeldom 
bajled without very extraordi- 
nary Reaſons, tho' it be in the 
Power of the Court, 309 
One of ill Fame not bailable by 
W.2. 5 431 
Perſon charged with Buggery not 


Bailiff 


/he TABLE. 


Bailif, 
If one is found Bailiff generally, 


he ſhall account for all in the 
Declaration. Page 420 


Bankrupts. 
A Term was aſſigned by the Com- 


miſſioners to a Creditor, who | 


before Inrollment of the Aſſign- 
ment made a Leaſe, and then 


inrolled the Aſſignment; ſuch | 
Leſſee cannot maintain Eject- 
ment, for till the Inrollment it 


is no Sale by the Commiſſioners. 


Commiſſion of Bankruptcy may be| 


taken out againſt a Perſon who 


had left off Trade for a Fact 

committed while in Trade. 159 

Infant cannot be a Bankrupt; for- 
tho' the Debts of an Infant are 
only voidable at his Election, 


yet no one can be a Bankrupt 


for Debts he is not obliged to 


es 243 
Chancery may refuſe to grant a 


Commiſhon without Petition; 


burt if do, ſhall not vitiate. 306, 


„ 30 
Indebitatus Aſſumpſit by the Aſ- 


ſignee of Commiſſioner of Bank- 
ruptcy for Goods ſold after Bank- 
ruptcy committed, lies, or may 
bring Trover, but not both. 3 24 
By Bankruptcy the Property is in 


the Creditors, and Aſſignee is to 


have the ſame Remedy as Bank- 
rupt would have had. Ibid. 
Per Holt: General Iudebitatus lies. 
Lid. 


_— 
** 


If one of the joint Traders is Bank- 
rupt, his Proportion is only aſ- 
ſignable. Page 446 

If Creditor obtains Judgment, ſub- 

ſequent to Act of Bankruptcy, 

on Commiſſion taken out the 


Judgment is avoided. id. 


Barons, Vide Peers. 


Baron and Feme. 


There is no Difference in the Caſe 


two Perſons, where one of them 
is found guilty in 'Treſpaſs. 19 
Husband may releaſe Coſts decreed 
to the Wife in the Spiritual 
Court, it there be no Divorce; 


for if there be, ſhe is intitled to 


Alimony, and out of that the 
Coſts are ſuppoſed to proceed, 
which cannot therefore releaſe; 


ing to him. 89 
Promiſe made to a Man for Pay- 
ment of a Debt due to his Wife 

as Executrix; Action for this 
Promiſe muſt be brought by the 

J 207 
If a Wife parts from her Husband 


her Allowance, after ſuch Sepa- 
ration, if it be notorious, he is 
not chargeable for Neceſſaries. 


244, 245 


Perſonal Knowledge of ſuch Agree- 


ment is not neceſſary, if notorious. 


Es 245 
But if the Debt be contracted with- 
in ſo ſhort a Time, as the Separa- 
tion could not be ſuppoſed noto- 
rious, he ſhall. Toid. 


$R——— If 


of Baron and Feme, and any other 


but a Legacy he may, as belong- 


by Agreement, and he makes 


-— + TABLE 


If goes away without Conſent, ſhe 
muſt find her own Credit, with- 
out Charge to the Husband. 


Page 245 
And general Notice not to truſt 
her is ſufficient. Ibid. 


Treſpaſs againſt Baron and Feme, 
Baron dies, yet well, for Wife 
may commit 'Treſpaſs along 
with her Husband. 246, 247 


In Perſonal Actions Ne #ungne ac- 


couple in Matrimony no Plea, 
as it is in real Actions. 276 
Marriage is a Releaſe of all Bonds 
which may become due during 
the Coverture, 290 


If Executrix marries the Debtor, 


it is no Releaſe, for that would 
be a Devaſtavit. „ 


Any Thing that by Poſſibility may 
accrue to the Wife during Co- 
verture, Husband may releaſe; 
but what cannot, he cannot re- 


1 294 


Covenant or Promiſe by a Stranger 


to leave the Wife ſo much, if The 
ſurvived, Husband cannot releaſe. 


Bond made to a Woman before her 


Marriage, to leave her worth ſo 


much if ſhe ſurvived, is not extin- 
guiſh'd by the Marriage. Per 
Holt. „ 
If Wife continues a Suit begun by 


her and her Husband, for Debt 


due to her, when recovered it 
ſhall not be-Aﬀets. 346 


Husband may bring an Action alone 
for Money promiſed him as his 


Wife's Portion ; but if not reco- 
vered during Coverture, the Wife 
ſhall have it to her own Uſe. id. 
Cohabiting with a Woman, and 


owning her as his Wife, good 


— —— 


Evidence to charge the Man. 
Page 372 
Feme gave Letter of Attorney to 
confeſs Judgment, and marries ; 
Holt inclined it ſhould be entred 
in the Woman's Name as Sole. 
FE 38 
Whether Fines and Fe by 
Feme Covert under Age may 
be vacated, Purchaſers being 
concern d. 444 
The old Way was to bring Error, 
but as the Husband would not 
join, doing it by Motion was in- 
troduc'd. a0 
If Feme Covert be outlaw'd, the 
Feme may now be diſcharg'd 
on Motion. 444, 445 
It Coverture be pleaded in Abate- 
ment, needs no Fenuue, only the 
Husband's Name ſhould be 
 ſhewn; but if in Bar, muſt be laid 
at a certain Time and Place, 503 
Diſcourſe of a Feme given in Evi- 
dence for the Defendant, on A- 
ction brought by Baron for Debt 
due to the Wite as a ſeparate 
Dealer. 368 
Separate Trader cannot be ſued for 
a Debt contracted by her in the _ 
Way of Trade, if her Husband 

be living. 603 
Feme may plead nor eft factum, 
and give Coverture in Evidence. 
| 15 609 


Barretry. Vide Uſury, 


Feme. Pzohibition, 


Bill of Exceptions, Vide Trial, 


Es Bills 


F 


W 


TABLE. 


Bills ok Exchange, Merchants 
Notes, &c. 


Bill of Exchange payable to A. or 


Bearer, not aſſignable. Page 36 


But if indorfed, is a good Bill be- 
tween Indorſor and Indorſee, for 
in Nature of a new Bill. Tbid. 

Tho' a Bill be drawn by a Perſon 
who is no Merchant, yet the 
drawing the Bill makes him a 


Trader within the Cuſtom of 


Merchants. 36, 37 
General Indebitatus Afſumpſut will 
not lie on a Bill of Exchange, 
but a ſpecial Action on the Caſe 
and Cuſtom of Merchants, or an 
Indebitatus for Money received 
to his Uſe. a 37 
Bill of Exchange, tho' in Writing, 


is no more chan a ſimple Con- 


e eee 3 8 
Name endorſed on a Bill of Ex- 
change may be uſed as an Aſ— 
ſignment, or for a Diſcharge 

when paid; and by the Indorſe- 
ment only the e is not 
aſſign d. = „193 


4. the Day of Payment of a a Bill“ 
of Exchange being paſsd, pro- 


miſed to pay ſecundum tenorem, 
Gc. good; and ſhall be paid 
preſently. 211% 2121 
Part of a Bill of Exchange cannot| 
be aſſign'd fo as to intitle the In- 
dorſee to an Action. 213 
Bill of Exchange payable to A. or 
Bearer, is paid as Money with- 
out Indorſement; if the Princi— 
pal fails, ſhall not reſort to 4. 


aliter if indorſed. 241 


Payment of a Bill of Exchange 
muſt be demanded of the Draw- 


er before Indorſce liable. 244 


Indorſment creates a Contract be- 


tween Indorſor and Indorſce, in 
caſe Drawer do not pay. Page 
244 

If Indorſce Jas not demand the 
Money of the Drawer in a con- 
venient Time, the Indorſor is not 


liable. | Lid. 
On Action brought againſt the In- 


dorſor, not neceſſary to prove 


the Hand of the Drawer, for tho 


forged the Indorſor is liable. bid. 


Proteſt of a Foreign Bill of Ex- 


change makes the Drawer liable, 
of which he ſhould have Notice 
in convenient Time. Inland Bills 
require no Proteſt. 309, 310 


Indebitatus Aſſumpſit by Indorſor 


againſt the Drawer of a Bill of 
Exchange. 345 


Nor other Proof of a Proteſt re- 
quiſite but Atteſtation of Notary 


-Publick.”-- — Tbid. 
Per Holt: Bill of Exchange may 
be accepted by Parol. Ibid. 


A. Servant has Power to draw 
Bills of Exchange in his Maſter's 
Name, draws them ſo ſoon after 
he is diſcharged out of his Place, 


tice of it, ſhall bind the Maſter. 


346 


Note to pay the Barer not Bill of 
Exchange, 


Money lent; and declaring en 


the Cuſtom of Merchants will 


not make it Bill of Exchange. 


380 
Bill on Goldſmith given at the Time 


of buying Goods, good Evidence 


that was taken in Payment; 
aliter if given after. And if the 
Party on whom drawn becomes 
inſolvent, in Action againſt the 
Buyer, on the Bill, he ſhall be 


bar- 


that World could not take No- 


only Evidence of 
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| barred; but may recover againſt 
him on the original Contract. 
Page 408 
Acceptance of a Bill of Exchange 
is an actual Promiſe to pay; and 
Acceptance after the Bill is pay- 
able, binds the Acceptor or In- 
dorſor, tho perhaps not the 
Drawer. ̃ 410 
Bill of Exchange taken in Payment 
for Goods, is good Payment, un- 
leſs Vendee knew it was a bad 
one. „ 517 
A Goldſmith's Note does not diſ- 
charge the Debt till the Money 
be paid, if there be no Default 
that it was not received, or if 
Diſcharge of the Debt be not 
given at the Time. 521 


Authority may be given by Parol 
to indorſe his Name on a Bill of 


Exchange. 


Biſhops and Archbiſhops. 


Archbiſhops may cite a Suffragan to 
appear before him any where in 
his Province. 


Beach in Covenant, Debt, 
70 1 1 Caſe, &c. | f | 


Covenant to pay 100 J. upon Aſ- 
ſignment of Stock; and that he 


vVould accept the ſame on No- 


tice on or before a certain Day; 
in Covenant, P. alledges Notice 
that he would be ready at the 


Time to make Transfer, but that 


D. did not come to accept, and 


Non- payment of Money aſſign'd 


; for Breach 5 it Is ill, for Tender of 


. 


564 
Bonds. Vide Obligations, | 


Corporation has a Power to make 
| By-Laws for the better Govern- 


237 


— 


— 


a Transfer ſhould have been 
aſſign d for Breach. Page 248, 
2 

Covenant to grind all his Com 
which he ſhould uſe in his Houſe 
at Plaintiff's Mill; Breach aſ- 
ſign'd that there were 500 Barrels 
of Wheat ground and uſed in 
Defendant's Houſe, which he did 
not grind at Plaintiff's Mill; ill, 
it not being ſaid it was his Corn, 
3 


Bꝛidges. Vide Highways. 


By-Laws. See Cozpozation 
and London, 


Cuſtom to make By-Laws to oblige 
a Perſon to take an Office under 
a Penalty, good. 269 
Of Common Right every Corpo- 
ration may make a By-Law con- 
cerning a Franchiſe granted to 
them. CC 


ment of the Place.  Tbid. 
If Charter obliges them to appoint 
an Officer, have a Power to com- 
pel the Acceptance of it. 271 
General Cuſtoms may extend to 
new Things which are within 
the Reaſon of thoſe Cuſtoms. 
1 id. 

Tho' by Statute might be liable to 


fice, may alſo incur the Penalty 
of the By-La w. Did. 
As in making By-Law, and Elec- 
tion, all are virtually preſent, a 
Perſon will incur the Penalty 
without Notice. 277, 273 


If 


be indicted for refuſing the Of- 


yore 


The TABLE. 


If what comes after the Scilicet 
be repugnant, it ſhall be reject- 
ed. Page 579, 580 

Debt will not lie for Mayor and 
Commonalty on Breach of a By- 


Law in the Mayor's Court, as 


being Parties. 669, 670 
All Corporations as ſuch, without 
particular Power given them, 
may make By-Laws. 686 
Penalty for Breach of a By-Law 
may go to the Corporation, and 
be conſidered as Damages. 686, 


687 


Canon Law. Vide Laws. 


Capias Utlagatum, Vide Out- B. 
| of it by Mandamus, and remove 
their Proceedings by Certiorari. 


| ne FY 43 
Two being indicted, one of them 


law2y. 
Carrier. 


Ction lies againſt a common 


Carrier for refuſing to carry 
Money, unleſs aſſigus a particular 


Nesſen. 8 
Carrier chargeable before Law 


gave him Remedy againſt the 


Hundred. Em 482, 483 


If refuſes to carry Goods, not be- 


ing loaden, Action lies. 484 
Certioꝛari. Recozdari. 
Certiorari, to remove an Indictment 
out of Weſtmorland, for uling a 
Trade, not being Apprentice. 
. 188 
Certiorari lies at the Deſire of the 
Party, if the Court ſees fit. 197 


Indictment in London for printing 


a Libel, in which the Recorder 
was aſperſed, was removed by 


— a 


Certiorari ; which being into 8 
foreign County muſt be fifteen 
Days between the Teſte and Re- 
turn. Page 250 
Certiorari goes if the Record cer- 


317 


ings are void after the Teſte, but 
Perſons not in Contempt till 
Service. 384 
Error will not lie to a new created 
Jurdiſdiction, which Proceeds by 


mon Law; but Certiorari lies to 
ſee they have not exceeded their 
Juriſdiction. ©: "290 
Where a particular Juriſdiction is 
erected by Act of Parliament, 
B. R. may command Execution 


removed it by Certiorari; the 
Record is removed quoad both. 
. 601 


3 Per Holt - The Certiorari is al- 


ways endorſed at whoſe Requeſt 


it is granted, id. 
Certiorari to the Court of Fly. 
3 i 6 


Cauſes are removed out of baſe 
Courts by Recordare or Pone, 


Certiorari. 645 


It is better to remove the Cauſe 
by Habeas Corpus. 646 
If ſpecial Bail be required below, 
it ſhall be ſo above; elſe Pro- 


cedendo goes. Wid. 
Certiorari lies not to Mayor's 
Court. 686 


88. Chal 


tified out of C. B. be faulty. 


After Certiorari goes, all Proceed- 


" S — 
—— —j—ä4— — 
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Methods different from Com- 


out of Courts of Record by 


The 


TABLE. 


Challenge, 
Challenge of the Array, for that 


the 75 ſhould have come from | 


a different County, is no good 
Cauſe of Challenge. Page 337 
Want of proper Venue no Cauſe 
of Challlenge of the Array; 
but being a-kin, intereſted, or 
not qualified, is. 


| Chancery, 


Chancery cannot relieve in Con- 
ditions precedent, for cannot put 

a Value on them; but in Caſe 
of Conditions ſubſequent will. 
182, 183 

Portion deviſed out of Lands pay- 
able at a future Day, if the 
Perſon to whom payable dies 
before the Day, it is ſunk for the 
Benefit of the Heir; but if it 
had been charged on a Term for 
Years, it ſhall go to the Execu- 
. 276 
Before Bill of Review granted, the 
Decree ſhould be executed. 343 
If a Man covenants to purchaſe 
Lands to ſuch Uſes, and Money 
be lodged in T ruſtees Hands; 
tho' Covenantor dies, Court will 
compel a Purchaſe to be Rep 
to the Uſes. . 
But if the firſt Eſtate be 5 be a 
Tail with Remainder over, will 


not compel a Purchaſe for the 


Sake of the Remainder, as Te— 
nant in Tail might deſtroy it as 
ſoon as created. 522 
If one covenants to purchaſe for 
him and the Heirs of his Body, 
Remainder to his own right 
Heirs, and he dies without Iſluc, 


«+ 
7 
- 


335} 


1 522 


ö 


| 


— 


his Executor ſhall not be obli- 
ged to purchaſe for the Benefit of 
the Heir. Page 522 
In Bill brought by Legatee againſt 
Executor for Diſcovery of Aſlcts, 
the other Legatecs need not bc 
Parties. Ibid. 
If one under pretence of being in- 
ſolvent, when he is not ſo, gets 
an Abatement of Debt, it will 
be conſidered as a Fraud in Equi- 


ty. 558 


If one owes Money by Mortgage. 


and alſo by Bond, ſhall redeem. 
without regard to Bond, Orere. 
229 
If Money is owed by Bond, and 
alſo by ſimple Contract, and Pay- 
ment be gencrally made, it ſhall 
be on the Bond, as being moſt 
penal to him. Lid. 
Truſtees not anſwerable for each 
other. 560 
Truſtees not to pay Coſts. Tbid. 
Truſtees having Power to appoint 
Agents, not anſwerable for their 
Inſolvency, if ſolvent at Time 
of the Appointment ; aliter it 
had no ſuch Power. Thid. 
If a Bill be diſmiſſed with Coſts. 
it is a good Plea in Bar to 3" 
ther Bill for the ſame Cauſe, . 
Counſel's Hand be to it. Fo 
Will not help defective Conveyance, 
without Conſideration. 603 
If a Sum of Money is made a co]- 
lateral Security of a Term, the 
Court will diſcharge it in a rea- 
ſonable Time, if there be not 
probable Cauſe of Fear of Evic- 
tion, and by whom, unleſs it be 
expreſsly ordered to continue du- 
ring the Term. 614 
t If Money is to be raiſed out ot 
Lands, and no Time mentioned 
in 
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in which it ſhould be done; if 
the Perſon, tor whoſe Uſe it is, be 
ſo young as not to require it im- 
mediately, and might be raiſed 
out of the Profits without Sale, 
Court will not compel a Sale. 
Page 614 

But if a Time is fix'd for the raiſ- 
ing it, it muſt be done. bid. 


Charitable and Superſtitiou 


Superſtitious Uſes by 23 II. 8. void; 
and given to the King by 1 Fd. 
6, but that does not extend to 
future Uſes. 31 


Churches, Chapels, Church- 


CUardens, &c. _ 


The Accounts of Money laid out 
by Churchwardens for the Re- 
pair of the Church, &c. ſhall be 


allow'd in the Spiritual Court ;| 


but if there is any Thing that 
depends on the Agreement of 
the Pariſhioners, the ſucceeding 
Churchwardens may have Ac- 


count. | 91 


A Churchwarden, choſen by Cu— 
ſtom, cannot be refuſed; and 
being appointed by the Parith, 
that is anſwerable tor him. 116 


Church of England, and Scats 
in ii. Keligion, Dillenters, 
&. 1 


Diſlenters cannot excuſe themſelves}. 


from executing Offices on Ac- 
count of not having taken the 
Sacrament. — 
By Union of Churches, at Common 
Law they were diſtinct; alter 


on the Statute in reſpect of the 
Fire of London. Page 82 
Parſon to repair the Chancel, Pa- 
riſhioners the Church ; of Right 
Parſon ſhould repair both, but 
Cuſtom of Eugland obliges no 
more than the Chancel. 83 
Diſpoſal of Seats in the Church 
belongs to the Ordinary; and if 
it has Baptifterium G Sepultu- 
ram, it is a Church. 228 
Where preſcribe for a Scat in the 


Ulage to repair muſt be ſhewn ; 
but in Action on the Caſe for 
Diſturbance, Poſſeſſion is ſuffici- 
ent. 8 233 


If a Perſon purchaſes a Seat in a 


Church, his Right ceaſes by 
ceaſing to be a Pariſhioner. 554 


Elergy. 


before Clergy had. 109 


abſolute Diſcharge of all Of- 
By 25 Ed. 3. c. 5. it is enacted, that 


\ Clergy preſently; which, per 
Holt, muſt be intended the ſame 
Sefhons or Alizee. Wia. 

3 H.7. c. 1. provides, that Auter- 

foits convitt ſhall be no Bar in 

Appeal, unleſs Clergy had. id. 

Before 18 Eljz. if a Man was in- 

- dicted of two Felonies, and he 

was indicted of one, and had his 
Clergy before he was arraigned 

EE for 


Church againſt the Ordinary, an 


Appeal was lodged againſt a Man 
convicted of Manſlaughter, but 
not proſecuted; he was bailed - 


Before 23 H. 8. Clergy was allow'd 
in all Caſes except Treaſon: If 
a Man had Clergy, it was an 


fences before. 110 


all Clerks ſhould have their 
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charged. Page 110 of which muſt be averr'd to 
Clerk ſhall not be burnt in the] maintain an Action. Page 455, 
Hand; and if he ſhews his Ordi- 462 


nation he need not have the But if a Time is appointed for Re- 
Book, for it is preſumed he can leafe, which will happen before 
read. | 452| the Time of Payment, it is not MY 
Benefit of Clergy and Burning in| a Condition precedent; but are 
the Hand is no Judgment. 642,643 to be mutual Remedies. 461 
8 Where the Promiſe is executory, it 
Clerk of Aſſize, Vide Offices. is a Condition precedent. 460 
Ts Ik! one is to do a Thing, for which 
Collation and Lapſe. Vide Ad-| another Thing is to be done; it 
vowſon. Biſhops, | is a Condition precedent. 1bid. 
b 5 „A. agrees to give B. ſo much for 
Commiſlion, Vide Authozitp. the Uſe of a Coach for a Year, 
and B. agrees to keep it in Re- 
Commitment. Vide Attach- pair ; Keeping in Repair is not a 
ment. Yabeas Cozpus. Condition Precedent. 503 
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Common. J _Conqueff, Vide Law, 
Common laid for Sheep, and found | | : 5 
by the Jury for Come alſo ; held Conſideration. Vide Aſſumpfſit. 
good, being diſtinct Commonage. | _ 
Bo 1 Via 
Where Common or Way is claim-| Conſtable. Vide Barthal. 
cd, the Title ought to be ſet | Conſtable; Steward cannot fine a 
forth ; aliter of a Pair or Fran-| Perſon for not accepting that 
cChiſe, which is no Charge. 35 Office, unleſs he refuſe in open 
„„ 5 | Court; but muſt be preſented 
Common Recovery, Vide Re-| by the next Leet, and amerced, 

N coverp. **) ane that Amerciament affecr- 
ed, n 
Common Jnfozmer. Vide In- Notitiam habuit of his being elect- 

1 dictment. I ed Conſtable is too general; 
| Ne EE I ſhould plead he was ſummoned 
Computation. Vide Dar, and to accept the Office in convenient 


Term⸗Time | Time, to take Oath before the 
7 - Juſtices of Peace. Tbid. 
Condition. Conſtables by Common Law are 


. to be choſen in the Leet, and in 
AJ. agrees to releaſe to B. in Con-] Default thereof in the Sheriff's 
ſideration of which B. agrees to Turn; Corporation may do it 
pay. The Relcaſe is a Condi- by 

4 
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by Cuſtom, but that mak be ſpc- 
ciully ſhewn. 
Conſtables to be choſen in the 
Leet, or in Default thereof in 
the Sheriff's Turn; and if choſe 
in the Turn where there is a 
Leet, it is not void, but an In- 
croachment on the Lect. By 1; 
14 Car. 2. Seſſions in particular 
Caſes may appoint Conſtable ; 
and Holr's Opinion was, where 
no Conſtable was betore, cannot 
appoint one. 188, 181 
Cannot impriſon Conſtable tor Re- 
fuſal, but indi him. 180 
If Warrant be directed to a Con- 
ſtable by Name, he may execute 
it out of his Diviſion ; but if it! 
be to all Head- Boroughs Con- 
ſtables, it muſt be executed re- 
ſpectively. Ibid. 
I ery Vill muſt have a Conſtable, 
elſe it is but a Hamlet. bid. 


Order for making a Conſtable 


quaih'd, it not appearing he was 
an Inhabitant of the Liberty. 

| 250 

Old Conſtable not diſcharged til! 
new ene ſworn, _ 
On a Warrant directed to all Con- 
ſtables, it is the ſame as if di- 
rected to each particular Con- 
ſtable; and every one is bound 
to cxecute it in his particular 
Juriſdiction; but if one Conſtable 


returns, he 8 no Diſtreſs in e 


County at large; it is ill. 314, 31 
On Search-warrant Conſtable may 


ſcarch; but if he exceeds his 


Power, he is anſwerable for it. 
344 


Conſtable at his Peril to take No- 


tice that the Juſtice of Peace 
continues in the Commiſſion. 


Page 115 


Ibid. 


347 


„*** 


Conſtable may commit lewd Wo— 
men till find Sureties for good 
Behaviour. Page 566, 567 


Confruction of Tozds 
Expoſitton. 


Conſultatton. Vide Piohibi⸗ 


Contempt, Vide Attachment, 
Contracts, Vide Bzeach, 


Video 


NCz 


tinuance and 
ance. 


Appearance helps a Miſcontinu— 
ance, but not a Diſcontinuance; 
ana tit is doubtſul whether Dif- 
continuance in Proceſs be help d - 
by the Statute of Teofail 8, tho 
Diſcontinuance in Pleading m. ay 
Per Holt. be 

Information is diſcontinued by the 
Death of the Defendant, before 
the Day in Bank, after Verdic k. 

8 

A former Action was pleaded in 
Abatement; Motion made to 
diſcontinue the former Action, 
on Suggeſtion that the Attorney 
was not to be found; but not al- 
low d. 230 

Continuance may be from one Day 
to another in the fame Terme 

3 

If Defondant pleads as to Part, and 
ſays nothing to the reſt, it is 
Di! continuance. unleſs w ill take 
Judgment by N dict. 421 

Plea pleaded, Pris darrein Contis 
muance is # Relinquiſhment of 
former Plea, $39. 


8:74 Whether 


Ton Diſcontinu⸗ 
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Whether Payment of Part 1 a 
Bond, and Acquitance forit, Pris 
darr ein Continiuance is to be 
pleaded in Bar or Abatement ; 
Holt thought in Bar for ſo much. 

Paze 539 


On Debt on a Bond, Reccipt of 


Part puis darrein "Continuance 
pleaded in Bar, good. 541, 542 


liter if on Contract, for may be 
given in Evidence. 542| 


Per Holt : It is not enough to ſay 
Action was continued, but muſt 
ſhew how, 578 


Per Gould : If Continuance be not 


alledged, it ſhall be intended a 
Diſcontinuance. Ibid. 
of Maichaelmas 
Term, in Hillary Term Defend- 
ant pleads Payment of Part ſince 
the laſt Continuance, to which 
was Demurrer; it is Diſcontinu— 
ance. 626 
In T reſpaſs againſt two, and after 
Ilue join'd puis darrein Continu- 
ance one dies; at the Trial his 


Default may be recorded, and 


before Judgment his Death ſug- 
geſted; he may have Judgment 


againſt the other. 668 
Caſe in City Courts muſt be con- 


tinued, elſe will be a Diſcontinu- 
ance, and not amendable. 684 


Conulance of Pleas, 


Vide 
Franchile, 


Coparceners. videJotntenants. 


Copyhold and Copyholder, Vide| 


Authozity, 


Right to Funck bank depends on 


dying ſeiſed; Dower is inchoate 
by the Marriage. 4 


If Nenad for Life of a Copyhold 
forfeits, that ſhall not let in the 
Remainder Man; but the Lord 

| ſhall hold it during the Lite of 
Tenant for Life. Paze 123 

A "Tenancy eſcheated becomes Part 

of the Manor; but if the Lord 

purchaſe Part, it is only holden 

of the Manor. 138 

Copyhold Lands are Parcel of tho 
Demeſne Lands of the Manor. 

I 

Copyholds to be govern'd by tho 
Rules of Common Law, unlcfs 
particular Cuſtom intervenes. 301 

Surrender of a Copyhold is a Grant, 
and ſo to be pleaded, 297 

Copyhold ſurrendred to the Uſe 
- five, equally to be divided, 

a Tenancy in Common; per 
ef Judges againſt Holt. 296 

Lord cannot cut down Timber on 


 Copyhold. 378 
All eng holders of Common Right 
have Eſtovers. 380 

Cozoner. 


Inquiſition taken before a Coroner 
return'd to be zor certe crediauus 


efſe cauſam Mortis, ill; for ſhould 


be certain. . 
Information againſt a Coroner for 


taking oft a Jury Man after he 
Was {worn.. 493 


| The Return of the Inquiſition not 


being fil d was quaſh'd, and may 
beſet aſide for Practice; if there be 
a new Inqueſt it muſt be of thoſe 
who had View of the Body. Iid. 
There cannot be a Melins inqui- 
 rendum where the Inquiſition is 
oirtute Officit, = 496 
Indictment againſt Coroner for Prac- 
| tice to find a Felo de ſe non com 


Po 


— 
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POS; and Court ſtay'd Sling the 
Inquiſition till Iſlue on the In- 
dietment was tried. Page — 


Cozpozation. Vide By-Laws, 
Mandamus. 


Corporation may be diſſolved, but 
Judgment of Seiſure no proper 
Judgment, for the King cannot 
have it himſelf. 18, 19 
By a Surrender of Libertics and 


diſſolved. Per Hott. i9 
If a Corporation be made to a 
particular Purpoſe, and they de- 


to that the End of the lofts 


folved, Lid. 
In Caſe of an Abbot and Convent, 
Acts done muſt be by the major 


of Maſter and Fellows of a 
College, the Maſter is ouly Part 
of the acting Part, 232, 233 
A new Charter granted in Conli- 
| deration of the Surrender of an 
old one, which Surrender was 
not enrolled, is void. 247 


new one which were not in the 
old, any Laws made by them are 
void. | Wid. 
One made Capital Burgeſs under 
the new Charter, was made 
Mayor under the old one; he 


ſhall be deemed a legal Mayor, 


being in Poſſeſſion of the Office, 
till contrary appear, and mould 
be firſt removed from being Ca- 
pital Burgeß. — 253 


Privileges, the Corporation is not 


veſt themſelves of all Right, 


tion fails; the Corporation is diſ- 


Part, and the Abbot beſides; for 
the Abbot acts only cam e , 
of the major Part; but in Caſe 


It by Charter” are obliecd to ole Ct 
at a particular Day. nothing 
will excuſe the not doing it, 

4 TC 308 
$- dal of Corporation, put to a Deed 


does not make it the Deed of 


the Corporation. 423 
Corporation is not indictable, but 
the Members of jr, 559 


By the Charter of Andow {4 4 the 


Mayor and major Part of the 


Corporation may turn out whont 
they pleaſe ; and there is no Re- 
medy. | 665 5 
Maſter and Brethren of an 107 
pital may preſent a Brother to a 
Benefice, but not the Maſter. 672 
Corporation, as ſuch, have Power 
to make By-Laws, without par- 
ticular Power given them. 696 
Mayor cannot ſue in his own 
Court for a Penalty of a By- 


And if there be any Perſons in the| 


Law, 609 
Cofts, 

Officer ſued for levying Taxes, to 

have treble Colts, 6 


Suit for a Penalty of forty Shillings 
on a By-Law, being for a Sum 
certain, ſnall have Colts; ſed 

Hlolt, that is where it is 
brought by the Party gricved; 
aliter where brought by a com- 
mon Informer. 46, 47 
Where Judgment is for the De— 
fendant on Demurrer, in a Plea 
in Abatement, mall not have 
Coll, as the Plaintiff would not 
have had them had the Judg- 
ment been for him. 195, 196, 


If new Trial be granted for Irre- 


gularity, there thall be no Coſts; 
aliter 


by a Perfon who is not NI layor, - 


5 23, 609 
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Covenant will lie for a Paſſage ex- 


Covenant will lie for Arrears of 


Such a Covenant runs with the 
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aliter if on "the. ; Merits. Pape 


370 
No Coſts where Proceedings ſet a- 
ſide for Irregularity. 435 


Executor on Nonſuit not to pay 
Coſts, is on his ſuppoſed Igno- 


rance. 440 


if Notice of Trial be counter- 
manded, muſt pay Coſts it has 


occaſion od. 560 


Cottages and Inmates. 


Cottages not to be ſuppreſſed by 
Indictment. 406 


Covenant, See Allignmen t and 
Beach. 


cepted in a Leaſe, that not be- 
ing Part of the Thing demiſcd, 
but de hors; aliter if it had been 


Part of the 'Thing itſelf demi— 
ſed. e 


Rent due to a Perſon in Re- 
verſion, before his granting the 


Reverſion over. 45, 46 |. 
Covenant, that 4. his Heirs and 


Counties Palatine, Vide Pa 


Judgment in Interiour Court muſt 


Aſſiens, ſhall be paid a Rent- 
Charge free from Taxcs. Per | 
three Judges againſt Flolt; It is a 
Covenant which ſhall charge the 
Land, and runs along with it. 166, 
171 

Covenant againſt the As 
tor of an Aſſignec of a Term, 
on Covenant to repair for Breach 
in his own Time. 371 


Land, and binds the Poſleſlor 
without the Word Aſſigns. Ibid. 
Covenant to build and repair docs 
not bind Aſſignec unleſs named, 


being for a new Thing. 384 


5 


* 


—— —„- 


. ant to convey all his Right, 
no Plea to ſay he had none, 
Page 399 

Covenant to convey at the Charge 
of Covenantee, he muſt tender 
the Charge, and Covenantor 
ought to give Notice what Sort 
ot Convey ance he intends. 400, 
401 

But if it be to convey, and Cove- 
nantee covenants to be at the 
Charge; he muſt convey at his 
Peril. 400 
Covenant to convey before a certain 
Day, he ſhould give Notice ; 
aliter it on a Day certain. 4o1 


. 


latine Counties. 


Courts and inferiour Jurit⸗ 
dictions. Vide Franchiſe. 


Leet may by Preſcription be held 
at different Times than a Month 
after F.after or Michaelmas; and 


need not ſhew by what Autho- 
rity held. 4 


be per Jenejct ailinn hic in curia, 
elſe ill. 8 
Diſtriugas is the Execution of a 
Judgment in a Court-Baron, and 


not a Lecari, unleſs by particu» 
lar Cuſtom. 


I 24 
A Writ de Execntione 740ICH, is 
the legal Remedy to compel the 
Execution of a Judgment in an 


Inferior Court, and not a Mau- 
dams. 196 


Action brought in Inferior Court, 
no Plea in Bar to Action brought 


in Superior Court for the ſame 
Cauſe, 204 


The 


ld 


6— 


"The 1 A BI E. 


The Huſtin gs is the County Court 
in London. Page 320 
Wherever a Court has Power either 
to fino or impriſon, it is a Court 
of Record. 388 
Where Power 1s given to hear and 
determine, the Matter is not 
traverfable. Ibid. 
On Removal of Replevin out of 
Inferior Court into B. R. by 
ertiorart, 

not be altered. 453 
In Courts inferior no Diminution 
can be alledged. 536 

In Suit in Inferior Court, muſt al- 


edge the Contract was within | 
590. 


the Juriſdiction. 
May be amercd in a Leet for a 
publick, but not for a private 
Nuſance. Ihid 
Appearance in Inferior Court to 
be enforced by reaſonable Di- 
ſtreſs. 610 


On ſerving Fe in the 


Town of TJartmorth, he is not 
thereby intitled to his Freedom, 


330 


Cuſtoms of Copphold Mano2s, 

| Vide Copphold. See alſo By-| 
Laws, Cozpozation, London 
and Aniverſities. 


Cuſtos Kotulozum, 
tices, 


_ 


Vide Ok⸗ 


Dam ages. 


WW bene Jury is not charged 
| may ve ſupplied by Writ of En- 
quirv. 85 


— 


the Declaration can- 


| 


as 4. PTY 8 
n c 


* 


W TOE no = aint lies, an Omiſſion 
may be ſupplied by Writ of Eu- 
quiry. Page 85 

Where entire Damages are given, 
and no Damages could 1 be given 
for Part, all ſhall be {uppol.-d 
given for the reſt. 127 

Where entire Damages are given 

for what appears to be i Impotitbic 5 
| | 141 

Writ of Enquiry on 'Trover for 
Wood was ſet aſide, for Sherift 
not receiving Evidence of the 
Value. 9.7 

In Actions where there are mutual 
Debts, one cannot be ſet againſt 
the other in Mitigation of Da- 
mages. : 4.08 

If Writ of Enquiry be not executed 
within a Year, mult be Scire 
facias. 500 

On Nuſance may give conſequen- 
tial Damages in Evidence, for 
there the Giſt of the Action is 
the Damage; but not ſo in Treſ- 
pais; per Holt, for there it is one 
continued Act. 519 

In Writs of Enquiry the Jury {ers 
their Hands and Seals to Verdict, 


156 


with Enquiry of Damages, 


| 


 thid, 
'Whet her frond 8 be a 


Superſedeas to Writ of Enquiry 
in Replevin, 546 


Judge of Nift Prins only Allilkane 
in Writ of Enquiry. 610 


Day, Date and Delivery, See 


Term-Time. 


Date of a Bond is the Delivery of 
K. 1 
Promiſe to pay Money a T welve- 
month from the Day of the 
Pate; it is due that Day Twelve- 
month. 256 
8 U if 
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If declares that Defendant ſuch a 
Day concelſit ſe teneri by Bond, 
Bond ſhall be ſuppoſed to be 
then delivered, whatever the 
Date be. Page 651 


Debts. Vide Executo2s 


Rent due on an expired Parol 
Leaſe, is of equal Degree with 
Debt due on a Bond. 


: Debt with Averment in Declara- 


ration difters from the Condi- 
tion of a Bond, for the Plaintiff 
in the Action alt tully intitle 
himſelf; but the Condition of a 
Bond goes only in Defeazance, 
and muſt come on the Part of 
the Defendant, 81 


Debt lies againſt Sheriff for the 


. Reward given by Act of Parlia- 
ment on Conviction of Clippers 
and Coiners. — 316 


Declaration. 


If Declar ation be good i in Part, and | 


bad in Part, it is good for what 


is well declared; but if Writ of - 


Enquiry is executed for the whole, 
or entire Damages given, Judg- 
ment may be ſtaid. 

Rent due twenty-third of September, 
declared for as due at Michael. 
mas, ill: Had been good to have 
declared for Rent aretro at 
Michaelmas, Ibid. 


Action, for practiſing Phyſick with- 


out Licenſe, laid at Weſtminſter 
in County of Middleſex, not 
ſaying within ſeven Miles of 
London; ill. 10 
A Declaration in Treſpaſs wanting 
21 et arms, is ill; for it would 


alter the Judgment from Capi 
tur to Miſericordid. Page 24 
Declaration for more Reit than 
appears to be due; 7 Releaſe 
ot the Overplus may have Judg- 
ment for the Retidue. 93. 
It an Act of Parliament increaſes 
a Penalty, or deprives a Man of 
a Benefit he had before at Com- 
mon Law, muſt ſhew to be with- 
in it, elſe a Concluſion Contra 
Jormam Statuti is ill; but if 
there be no Act of Parliament, it is 
only Surpluſage: And where 11 
ITbings are within the Act, and 
ſome x not, as to thoſe not within 
it, it 15 only Surpluſage. 122 
If Declaration is not delivered by 
the laſt Day of tne ſecond Term, 
Defendant is not obliged to ac- 
cept a Declaration, but may ſign 
a Non Prof. ny 
If te aration be delivered the 
Day before the laſt Day of the 
Term, Detendant has two Days in 
the followin g Termtoanſwer. 23 l 


Deeds and Charters, See Ob⸗ 
ligation and releaſe, 


Dear⸗ ſtealing. Vide Jadict: 
ment. 


Dekeazance. Vide Relcaſes, 
Ancient Demeſne pleaded, but does 
not make a Defence; if this Plea 
be accepted it is good, elſe not. 
$4, 2 


Demand. Vide Requeſt, 


Demurrer. Vide Gerdicr. 
De⸗ 


— U q 


„ 40 —— ee —_ 1 * — 


The TABLE. 


Departure. 


Defendant pleads Conditions per- 
| Form . FOO ſets forth bs 


Defendant rPioins th at be paid 
ſo much in Money, and fo much 
in Taxcs; this is a Departure. 
Page 24> 55 

Tbe procilh Day in Caſe is not 
material; and if Detendant forces 
the Plaintiff to vary from it, it 
is no Departure. 92 


Deputy. Vide Authozity, 


Prvaſltavit. Vide Executoz, 
Deviſe, 


Deviſe of a Term to 4. and the Heirs 


of his Body; and if he dies without 
Iſlue, living B. it is good to B. 44 


Deviſe for fifty Years to 4. if 4. 
ſhould fo long live; and after 
to the Heirs Male of A. and for 


Default of ſuch Iſſue, to B. in| 


Tail; the Remainder $0 the 
Keirs Male of A. is void, there 
being no Freehold to ſupport it ; 

ng the Remainder to B. takes 
effect pretently, 5 2 


Doviſ to J. in caſe that within | 


three Years ſhe marrics with . 


and if not, Deviſe over; Propofals | 


were made and rejected, ſhe 
marries another Perſon ; decreed 


this was a Condition precedent 
to the veſting the Eſtate ; which | 


not being complicd with, the E- 
ſtate to go over. Owere, 182 
Deviſe to the firſt Iilue Male of 


A. (J. having none at that] 
/ 270! 


Time) 1s void. 


| 


Deviſe to A. for eleven Years. 
Item, I give to the firſt line 
Male of PB. and his Heirs of 
his Body; and for Default of 
ſuch Iflue, to the firſt Iflue of C. 
B. had not Iſſue at the 'Vime, 
UC had, the Deviſe to the firſt Iſſue 
of B. is not good by way of Re- 
mainder, there being no Freehold 
to ſupport it. ©, 1ge 283, 284 
Nor as an cxecutory Deviſe, it be- 
ing per verba de præſcuti, and 
not by way of Remainder, 2184 
Deviſe to one for Life, who is in- 
capable, Remainder Over, he in 
Remainder takes preſently. 285 


| 885 ſeiſed of two Houſes deviſes 


one of them to . and her Heirs, 
ſhe paying his Legacies, in caſe 
his Goods and Chattels were not 
ſufficient; and if ſhe did not 
make Proviſion for the Payment 


of them in her Life-time, the 


Legatce might ſell the ſame, 


ſtate to be at J. s Diſpoſal, and 
| mage her Executrix ; the ſe- 
cond Houſe does not paſs. 592, 


Words which of themſelves would 
diſinherit an Heir at Law, if 
joind with others, which make 
them leſs forcible, ſhall not. 594 
Dioceſe, Vide Adminiſtra⸗ 
tions. Biſhops, &c. 


Diſcontinuance of Actions, 
ance. 


Dillenterg. Vide Church of 
England and ciniverlicres, 


Diſtreſs, 


and all the Overplus of my E. 


593 


1 Vide Continu⸗ 
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The TABL E. 
wi | | Diſtrainer muſt take care tO TOR 
Diſtreſg. the Pound. 5 Page 669 


Diſtreſs taken by the Bailiff of the 
Hundred of JJ. in the Hundreds 
of 4. and B. being contiguous; 
the Bailiff of 4. ſells in the 
Hundred of B. having given 
Notice; it is good, being an en- 
tire Diſtreſs, which cannot be 

 feyered. Page 76 

And Perſonal Notice anſwers the 


Intent of the Act; and is more| 


than it requires. Ibid. 
The Goods of a Ship may be di- 
{trained for the Port- Duties of 
Goods ſhipd on board it. 216 


If Diſtreſs for Damage feaſant die 


in Pound, or eſcape, he cannot 


retake it; but if had been for 
Rent, may diſtrain de 72000. 397 


Appearance in Inferior Courts, to| 


be enforced by reaſonable Di- 
ſtreſs. Oo 
Which if reſcued, Steward may 
impoſe a Fine. 
Officer cannot for ſuch Fine break 
a Houſe, id. 


If Diſtreſs eſcape out of Pound, 
cannot bring "Treſpaſs, unleſs it 
appears it was without Default. 


3 658 

If Cattle diſtrained be put in Pound 
covert and die, Action may be 
brought, or Diſtrcſs de 22070. 662 


610 


Thid.| 


If Cattle diſtrained eſcape out of 
Pound overt without Diftrainer's 
Fault, 'Treſpaſs revives. 665 


Diſtribution. Vide Occupant. 


No Diſtribution in Collaterals be— 
yond Brothers and Siſters Chil— 
dren of the Inteſtate. 409, 4109 


Spiritual Court can never inforce 


Diſtribution, unlcfs there be no 
Will; or a Will directing it; 
Chancery ſometimes does. 566 
Niece not intitled to Diſtribution 
with Grandmother, 619 


Dower, 


Feme not to be endowed of Capi 
Baronig, that is really ſo; but of a 
Capital Meſluage ſhe ſhall, 84 

Elopement being pleaded in Bar of 

Dower, Feme replies, that her 

Husband fold her to the Adulte- 


rer, ill. 232 


* * 


1 


Ejectment. 

Jectment on a Demiſe by a 
Corporation aggregate, was 
not ſet forth to be by Deed, yet 
good; for the Demifſe is confeſ- 
ſed to be good, by confeſſing 


So if ſtole out of it. Ibid. 
As long as Diſtreſs is detained, it is 
a2 Bar in Treſpaſs. 663 
D.iſtreſs is not obliged to be put 
| in common Pound, but Pound 
n 664 
The pound is the Pound of the 
Diſtrainer, tho in another Man's 
Soil; which if broke, Parco| 
Fratto lies. Ibid. 
5 | 


— 5 a 
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Leaſe, Entry and Ouſter. 113 
Ejectment brought on a Demiſe 
_ Tubſequent; the bringing of tho 
Ejectment not amendable. 125 
If Jenant ſuffers Judgment to g 
againſt him, without acquainting 
his Landlord; Court on Motion 
will not ſuffer Execution to be 
taken out, till the Right be tried. 
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The TABLE 


Service on a Perſon who had the Keys | 
of the Houſe, not good. Page 313 Entry Fozcible, 


If Suit be vexatious, Court will On rob] | 
not grant Trial at Bar in Eject- orcible Entry, a Reſtitution 


Ca 
GS Ae 
——— De. 


70 


—. Yy — — 


made after three Years ſet aſide. 
ment, without naming a ſuffici- Page 268 
ent Plaintiff. 318 What Eſtate Party had ſhould ap— 


A Perſon who had Judgment in E- pear. 417 


jectment, may bring Debt ori Inquiſition be 10 
Diſtreſs for Rent, notwithſtand- 0 om of ED a, 1 5 


ing a Writ of Error, and might On Conviction of forcible Entry, 

have entred without a Writ off the Juſtices are upon View to 
Execution; only Executions of remove it, and commit the Ot- 
Writ are ſuſpended by Writ o tender; but cannot award Relti- 


=O 2 ution without Inquiſition. 
Court will not make a Rule to The Record of 9 495 


Commitment 
name a good Leſſor in Eje&-| fhould be in the preſent Tenſo, 
ment, without Nonſuit or Ver- ele il. 175 
dict. 4475 ; 
Judge of Nift prius may record a = 
Retraxit againſt one, and Pre. Erez. 
coed N the others 552 Where two Defendants join i: 
If one of the Defendants die, Sug- pleading, and one dies after the 


e i 1 oi ow and o Vemre facias, Judgment ſhould 
ec Sali ius other. „ 933] be pray d againſt the living one 
In Ejectment cannot be nonſuited only, elſe eee... 
9 0 | 


as to one, and proceed againſt] an Intant in Replevin joined with 


the other.. 856 
others, appeared by Attorney; 
If one Defendant will not appear, this not aſſignable for Error, be- 


or confeſs Leaſe, Entry, and] cauſe might have been | 
5 a 5 eaded 5 
Ouſter, he ſhall he acquitted ; * rs. cg P 1,2 


and Plaintiff may proceed againſt Writ of in ho of a rome 9 
A 1 nes 5 the ate 3 8 mon Return, elſe ill; where the i 
And Judgment on the Judge's Cer-| Writ of Error is ubicunque, © "Bo | 


tificate ſhall be againſt the ca- 
o * t W on 
ſual Ejector, for ſo much as was| OS. . . 


in the Hands of him who would No Writ of Error lies 1 the E. 
1 confeſs Leaſe, chequer Chamber on a Scire Fa- 


c. 5 Ibid, 
cias, on a Judgment affirmed 
IN jectment will lie for one Tenant : J 


there. 105 
in Common againſt another for On Writ of e out of County 
an actual Ouſte. 557 Palatine of Cheſter, the Plaintiff 


in Error delayed to bring in the 
Election of Acions, ide Ac. Record, on a Certificate from 


| the King's Bench Office, that the 
Elegit. vide Recognizance. ' Record is not come, this Chan- 


ſhe LT ABLE. 


cery will grant Execution of 
courſe. Page 127 
Where there are two Plaintiffs in 
Error, and one dies, the Death 
muſt be ſuggeſted on the Roll 
before Execution can be taken 
Out, 130 
Error brought on Judgment in E- 
jectment, pending which, Treſpaſs 
will lie for the Mean Profits. 
138 

Death of one Plaintiff in Error does 
not abate the Writ. 240 
Want of Original aſſign'd for Error, 
an Original of another Term, 
and no Continuance, is no Origi- 
nal: 320 
Error of a Judgment i in a Recog- 
niſance on a &cire facias, was 
ſuper Fudicium; ſhould have 
been ſz per Necog uitionem. 371 
Action laid in one County, and O- 
riginal fued out in another, is 
Error. nn Ibid. 
Error will not lie to a new created 
Juriſdiction, which proceeds by 
Methods difterent from Common | 
Law, but Certiorart. 390 
A Perſon was burnt in the Hand | 
for Felony ; that there was no 
Judgment of Attainder, fo Er- 
ror would not lic, but Certiorari. 
Ibid. 

Perſon who has Judgment in Lject- 
ment, may bring Debt for Rent 
or diſtrain, notwithſtanding Writ 
of Error pending. 398 
Executions by Writ only are ſuſ- 
pended by Writ of Error. hid. 
On Award of Reftitution on Re- 


verſal of Attainder, Scire facias 


ſhould go to the 


'Fertenants, 
elſe will be Error, 


If Plaintiff dies, pending a Writ of 


4974 


— 0 


out without acquainting the 
Court with it, it will be fet a— 
ſide for Irregularity. Page 494 
In Debt, if the Original be recited 
to be Attach” inſtead of Summo- 
uitus, it is not Error being only 
Recital. 513 
Writ of Error varying from the 
Placita, does not remove the 
Record; and Execution may be 
ſucd notwithſtanding ſuch Writ. 
52 

To make Capias returnable the 
fame Day Summons is return- 
able, is Error. Tbid. 
Releaſe of Errors ſets irregular 
Judgment right. 560 
Writ of Error cannot be diſcon- 
tinued without Leave of the 
Court; and if Error be not al- 
ſign d, Judgment will be affirm'd. 
561 

After Capias return'd againſt the 
Principal, may proceed againſt 
the Bail on the Recognizance, 
notwithſtanding a Writ of Error; 
for that is no Fuperſedeas of the 
Recognizance. 567 
Plaintiff in Error cannot move to 
quaſh his Writ of Error before 
Error aſſign'd. 602 
Writ of Error ad prox' Sefſionem 
Parliamenti; and before that 
Time it was diflolved, and Day 
fix d for the meeting of another, 
whether Superſedeas of Execu- 
tion. 604 
If Term intervenes between Pro- 
rogation, Execution may be ſued, 
by the Opinion of Hale and Keel- 
ing. 6805 
If Writ of Error be left with the 
Lords, and a Prorogation comes, 
it is a Superſedeas ; but the Writ 


Error, and Execution be taken 
R 


of Error is not diſcontinued. [b:d. 
Error 


The 


TABLE. 


Error aſſign'd, that it was a Bond 


taken colore Oſfieii for Appear- 
taken 


ance, and not ſaid it was t 

by Name of Sheriff; cannot be 

aſſign'd for Error, but Statute 

ſhould have been pleaded. Page 
63 


Double Error in Fact aſſign d, is i11, 


050] 


Eſcape, 
No good Plea in Debt, that the 


Party was taken on freſh Purſuit 
the Day Bill filed, the Action 
being once attach d. 31 
It Perſon in Priſon on a Conviction 
for a Miſdemeanor efcape, and 
is retaken before Indictment 
found againſt the Gaoler for the 
Eſcape, he ought not to be 
troubled for the Eſcape, 
If Sheriff ſuffer one in Execution to 
elcape, the Plaintift has his E- 
lection to ſue the Sheriff or De— 
fendant; but he cannot have 


7 F< 

a Reddidit ſe before a Judge 
35 Bail is diſcharged; but Mar- 
ſhal not chargeable for Eſcape 
till Notice of the Committitur. 


583, 6345 035 


Eſtates. Vide Deviſes, Dil⸗ 
continuances, Fines, WTO: 
veries. 


Eſtoppel. 


in Civil Actions the Recognizance 
is entred into by the Bail only, 
and is therefore no Eſtoppel to a 
| Detendant's Peerage, 217 


Eſtrays, Vide Waifs, 


227 


4 
98 without a Sire facias.| 


Eſtreats. Vide Fines and Q- 
merciaments. 
Cbidence, Vide Witneſs, 
On Preſentment for not repairing 
a Highway, nothing can be given 
in Evidence, but that it is re- 
paired ; if plca ded they ought 
not to repair, muſt ſhew who 
{hould. Page 13 
Where an Original is Evidence, the 
Copy of it is. 1 
A Perton claiming by the Cuſtom 
no good Evidence; but a Te- 
nant of a Manor, who docs not 
claim by it, is. Ibid. 
Similitude of Hands not ſufficient 
for an original Foundation of 
Attainder, cho good circumſtan- 
tial Evidence. 72 
Camaden's Britannia to prove a 
particular Cuſtom; in Evidence 
retu{ed, as to the General Hiſtory 
of the Kingdom, which cannot 
_ otherwiſe be proved, had been 
good Evidence. 85 
Probate of a Will undeniable Proof 
of it. 136 
Printed Proclamation, or TY 
Act of Parliament, tho' privat 
if concerns a whole County, _—_ 
Evidence, tho not compared 
with the Record. 215, 216 
Anſwer in Chancery filed in the 
Six-Clerks Office, is good Evi- 
dence. 1 
Evidence ſworn before Coroner on 
Indictment, cannot be read on 
Trial, unleſs the Witneſſes can- 
not be had. 305 


Judge's Hand to his Certificate ot 
the Conviction of a Malefactor 


to be proved: 


310 


Verdict 
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Conviction of Battery at the Suit of 


No Record of Conviction or Ver- 


375 
Treſpaſs, and getting his Wife with 


Trial at Bar concerning the Right 
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The TABLE 


Verdict in a Civil Cauſe may be 
given in Evidence in a Criminal 
Cauſe; but not vice verſa; and 
new Trial in a Civil Cauſe, 
which may be Evidence in a 


Criminal Cauſe, ſeldom granted. 
1 1 5 Page 319 
A Priſoner who had given a Bond 
for his being a true Priſoner, ad- 
mitted a Witneſs to prove a vo- 


luntary Eſcape. 338 
the King, cannot be given in E- 
vidence in Treſpaſs on the ſame 

Battery. 339 


dict can be given in Evidence, 
but ſuch as both Parties might 
have produced. Ibid. 
Legacy charged on Land by Will, 
the Probate of the Will given in 
Evidence, and poſitive Proof of 
Death of two of the Witneſles, 
and circumſtantial Proof of the 
Death of the third admitted, at 
the Diſtance of fifteen Years. 
What would not be Evidence for 
one, cannot be produced for the 
other. $ 343 
Cohabiting with a Woman, and 
owning her for his Wife, good 


Evidence to charge the Man. | 


| 372 
On Avowry for Rent- Charge de- 


viſed, as he was not intitled to 


the Will, he produced the Ordi- 
nary's Regiſter of the Will and 
former Payments; good Evi- 


dence. 


Child; the Declaration of the 
Woman no Evidence. Tbid. 


— 


tion, the Town-Clerk ordered 
to attend with the Charter, be- 
ing only to try the Right; tho 
in Strictneſs not intitled to it, 
becauſe Copy may be had at the 
Rolls. Page 394 
If Tenant claim by Copy, Lord is 
only order'd to let them be ſeen, 
but not to bring them into Court. 
: 2 394, 4 

Per Holt Charters a 1 
pell'd to be brought into Court 
when Copies may be had at the 
Rolls. 414 
Wherever Original is Evidence, 
Copy is. VP 494 
A Man owning a Deed under his 
Hand, is good Evidence. 500 
Evidence of a Perſon's Hand pro- 
ved to be beyond Sea, allow'd in 
Tadebitatus Aſſumpſit. 521 
No Evidence can be given of what 
was done at a former Trial, till 
Proceedings there be proved. 555, 
65 
To maintain Action for a Dog's bi. 
ting another, it muſt be proved 
he knew his Dog uſed to bite; 
and one Inſtance is ſufficient. 555 / 
A. being indebted to B. gives him 
a Note in a feigned Name, which 
Note was run away with; 4. 
pays B. the Money, Action is 
brought againſt J. on the Note, 
B. is no Evidence to prove the 
Note run away with. 564, 565 
Diſcourſe of a Wife was given in 
Evidence for Defendant, on Ac- 
tion brought by Baron for Debt 

due to the Wife as a ſeparate 
= RR : 566 
Copy of Charter under the Great 
Seal no Evidence. — 
Witneſſes Hands admitted to be 


of Members of a Corpora- 
N 8 


ul 


| proved, if proved are dead, be- 
3 __ Yona 
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yond Sea, or cannot be found 
after ſtricteſt Enquiry. Page 607 


Exception. 


Where a Thing paſſes by general 
Words, it may be well excepted 
out of it by particular Words. 

| | 14 

Exception of a Paſſage in a Leaſe, 

being not Part of the Thing 

demiſed, but dehors, will amount 
to a Reſervation, and Covenant 
will lie. SE 24 


Erchange. Vide Bills of Ex: 
change. 


Exchequer. Vide Privilege of 
EEE "as 


No Writ of Error lics in the Ex-| 


chequer Chamber, on a Scire 
Facias taken out on a Judgment 
. tie 
If Judgment given in B. R. for 
Defendant be reverſed in Ex- 


chequer Chamber, an Interlocu- 


tory Judgment quod querens re- 
cuperet, mult be given there, and 
B. R. award the Writ of En- 
quiry of Damages. 153 


Excommunicati on, and Ercom- 


municato Capiendo. 


On the 23d of Elis. for not com- 
ing to Church, it is no Plea, that 
he was excommunicate, being 

his own Default. 69 
Proceſs for Excommunication may 
be ferved on Sunday, notwith- 
ſtanding 29 Car. 2. 275 
The Writ of FExcommunicato Ca- 


piendo need not ſpecify the] ture, it is no Devaſtavit to pay 


* 


Ss es * 


Cauſe ſpecially, but ſhould ap- 
pear on the Szrificavit. Page 
418 


payment of Colts in quodam uego- 
tio educatiouis Pucrorum, with- 
out Licenſe, ill. 517 
The Cauſe of Excommunication 


18 

Before the Statute, if the Cauſe 
returned was inſufficient, ſhould 
go into Chancery for a Super- 
ſedeas; but that cannot be done 
now, the Writ is returnable in 
B. R. where if it be wrong, it 
muſt be quaſh'd. 519 


batement muſt only be quouſ- 
que; for on Abſolution ſhall have 


Executozs. Vide Debts, 


5 | Where only Part of the Executors 
appear and plead, Judgment 
muſt be had againſt all; but Ex- 


ecution de bonuis propriis only a- 


gainſt thoſe who appear. 10 
Submiſſion to Award by Executors 
is a Devaſtavit. IL 


Pleading ſix Judgments confeſles 


Aſſets for above five; and in Re- 
plication ſhould not conclude to 
the Country, but hoc parat' eſt 
verificare. 153, 154 
Money due on Bond is of cqual 
Degree with Money due for 
Rent, whether on Leaſe or Pa- 
rol; and Payment of one is good 

| Plea in Bar of the other, but not 
that ſo much is due on that Ac- 
count. 291 


Tho' a Statute be of higher Na- 


8 * 1 


Excommunicato Capiendo for Non- 


ought to be certainly ſet forth. 


Excommunication pleaded in A- 


Reſummons. 580 


[ 
s 
4 
1 
" 
. 
4 


2 
- 
* 
1 
12 
= - 
* 
5 
; 
\H 
I 
iy 
ly + 
'£ 
' 3B 
iP 
= 
4 * 0 
5 
#4 
VF 
[ 1 
1 ' 
3 iT 
F. 
1 
3 
>) 
* 
* 
10 
. 
py 
iN 
*2 
e 
: 
> { 
£ ' 
+: 
18 
. 
ba 
- 
1 1 
1 
[| 1 
tl 


— ns > 


— I renn ths 


_ — 7 
—— —— - a ee — 1 
N * 


If Executor pleads Judgment ill, 
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a Bond before it, beende not due 
till broke. Page 291 
Suit may be againſt one both as 
Heir and Executor; per 1 
32 
If Executor ſuffers Judgment to 
o againſt him by Default, it is 
an Admiſſion of Aſſets; and the 
Sheriff may on the Fieri facias 
return a Devaſtavit. 411 
Reaſon why Executor on Nonſuit 
is not to pay Coſts, is his being 
ſuppoſed ignorant. 


440 
If Rightful Executor brings Treſ- 
paſs againſt t Executor, he 


may give Evidence of Payment 
of rightful Debts in Mitigation 
of Damages; yet the Right of 


Action and Verdict ſhall be againſt 
him. 441 


If tort Executor pays Debts with 


the Goods, the rightful Execu- 


tor ſhall not wvoid the Payment, 


tho may maintain Trover againſt | 


the tort Executor; but ſhall only 
recover in Damages what he _ 
miſapplied. _ 71 
Executor mult plead all the Joie: 


ments in Force againſt him, elſe | 


| ſhall never have Advantage of 
them. 496 


If Executor pleads a Judgment ge- 


nerally, he confeſſes Aſſets for 
fo much, and cannot after ſay 
he has Allets to a leſs Value. 


127 


or it be found, on Iſſue join d, 
kept on Foot by Fraud, he has 


confeſs'd Aſſets for it. Ibid. 
If on Judgments pleaded Plaintiff 
prays Judgment when Aſlets. 


come, he ſhall not be chargeable 
till thoſe are paid, tho' had not 


— 


Money to do it at Time of Plea, 

ON 2 Page 5 28 

If Iſſue is taken on the Fraud 
which is found, but not found to 
have Aſſets for the whole Sum, 
it ſhall not be intended there was 
more than confeſs d. id. 
Per Holt : It ſeems if Executor 
docs not bring Action within fix 


| Years, it will be Deoaftavir, 


573 
If Inteſtate dies within fix Years 


after Action brought, and Ex- 
ecutor has Time within ſix Years, 


and does not purſue it, Statute 
r „. 


In pleading want of Aſſets, the 


Time mult be ſet forth. G11 


If Exccutor pleads a Recognizance, - 


he muſt ſet it forth; but of a 
Judgment need only ſay in ſuch 


a Court of J/eſtminſter it was 
had againſt him; but if in Infe- 


rior Court, muſt give it Juriſ- 
diction, and lay taliter proceſſum 


tut. , iz 
Covenant to ſerve A. and his AL 


ſigns for cight Years; Exccutor 
may bring Covenant, avcrring 
he uſed the ſame Trade. 65 05 


Execution. Vide Recognizance. 


Death of one of the Plaintiffs in 
Error muſt be ſuggeſted on the 
Roll before Exccution can be 
taken out. HE 130 

The firſt Feri facias delivered to 

the Sheriff ſhould be firſt ex- 
ecuted; but if he exccutes one 
delivered afterwards firſt, the 
Execution is good, and the Þ Party 


muſt have his Remedy againſt 
8 the Sheriff. i 145 


On 


The T ABLE. 


On Levar: facias may take the 
Cattle of a Stranger /evant and 
conchant on the Land; for the 
Writ is to levy de exitibrs Terre. 
Page 175, 177 
But on Heri facias it is to take 
the Goods, on Fixtendi facias it 
is to take the Lands debitoris. 
177 


On Judgment aſhrm'd in B. R. on 


Writ of Error out of Jrelaud, 


a Writ iſlues, reciting all the 
Proceedings directed to the C. ]. 
of PB. R. in Treland; and there 
Execution is to be ſued out. 225 


On Capias the Sheriff has no Power | 
to receive the Money, only to 


execute the Writ, 230 
Defendant in Ejectment died be- 


tween the firſt Day of Aſſizes 


and Verdict; Judgment is well 
entred notwitliſtanding. 241 
Writ of Execution teſted in Vaca- 
tion not amended. 247 
A. in Execution at the Suit of . 
charged in an Action by C. who 


obtains Judgment; he muſt be 


charged in Execution by Com- 
uittitur. „ 
If Execution be taken out within 


the Year, and the Writ not re- 


turned, it may be continued by 


Entry Ficecomes non miſit breve,| 
without Sire faciag. 377 


Fheriff cannot receive Money on 


Cap ad ſatigſfucieudumm. 385 
Goods taken by Leovar: cannot be | 


- delivered in Execution. 494 
Whether the ſuing out Writ of Er- 
ror, or the Notice of it, be the 


Superſedeas. Onere. 501 
Writs of Execution need no Con- 
tinuance. 306 


On Debt on Judgment, Defendant 


pleads he was taken in Exccu-| 


— 
————— 


tion, good Plea, without aver- 
ring the Execution continues ; 
for if there was Eſcape, that 
ſhould be ſhewed of the other 
Side. Page 541 


but is not of Record till then. 
Ibid. 


of Bail, is not a Committitur till 
entred. —— 33 


Expoſition ok Wo2ds, 
Iunnendo may explain a Thing 
which was certainly expreſs'd 
before, elſe not. 139 
Extent, Vide Necognizan c 

Extinguichment. 


by a Bill under Hand alone, be- 
cauſe of no higher Nature, $6 
Bond given before Marriage to the 


| Jlolt, 15 extinguiſhed by the Mar- 


Extoztion, Vide Uſury. 


a tat. 1 . 4 4 790 


Factoz, Vide Merchants, 


Fairs, Markets, Tolls, and 


Market Dvert. 


bought them in Market Overt; 
muſt prove the Salc, and that it 
was at convenient lime. 309 


Sale 


Execution is good before Return, 


Render of Principal in Diſcharge 


A Promiſe cannot be extinguiſhed 


intended Wife, conditioned to 
leave her worth ſo much, per 


riage. l 


N Trover for Goods, Plca that 
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Sale of Goods in Shop out of Lon-| 


dom, does not alter the Property; 


and even there, if Felon be con- 


victed on Owner's Evidence, 
Property is not altered; per Holt. 
Page 521 


Fees. 


Commiſſioner on a Commiſſion to 
examine Witneſſes, intitled to 
Fees. . 3 

No Fees are due for Chriſtning or 
Burial at Common Law, and if 
any by the Canon Law, Laymen 
are not thereby affected; they can 
only be due by Cuſtom. 1 

Regiſter cannot ſue in Spiritual 
Court for Fees 608 

No Court has Power to ſettle Fees. 


609 


Are to be ſettled on a Onantum | 


meruit. Did. 


Feolkments. Vide Fines, Re- 


coveries, &c. 


fieri facias. Vide Execution 


Fines and Amerciaments. 


On ſubmitting to a Fine, the Re- 


cogniſance entred into for Trial 
to be diſcharged. _ 235 


One convicted of a Riot ſubmitted 
to a Fine, and was diſcharged. 
317 

Fine ought to be abſolute, and 
not conditional, 318 


A Perſon who has compounded an 
Indictment for an Offence of a 
Publick Nature was fin d. 602 


4 


11 A— 


fines and Feoffments, Vide 
| Uſes, 


Fine levied by Iſſue in Tail, will 
make a Leaſe made by his An- 
ceſtor to commence in futurc, 
good and unavoidable. Page 32 


Foꝛcible Entry, and Foꝛce. Vide 
Entry Foꝛcible. 


Fozeign Attachment. Vide 
London. 


Fozgerp. 


Receiving Money on a forged Note, 
knowing the ſame, is a publica. 
tion of the Forgery; but if does 
not know of the Forgery, it is 
no Crime, and ſhall only anſwer 


civilly. 494 


Franchites and Liberties, Vide 
Palatine Counties. 


Of Franchiſes and Liberties there 
are three Sorts; 1/7, Such as ex- 
iſted in the Crown before, as Fe- 
lons Goods. 2dly, Thoſe cre- 
ated de novo, which exiſt tho 


forfeited, as Leet, Markets. zaly, 


Thoſe which cannot exiſt but in 
Perſons, and in them Judgment 
ſhould be of Ouſter, for the Kg 
cannot have them himſelf. 

If a Fair or Franchiſe is 3 
which is no Charge to another's 


Soil, habere debuifſet pleaded 


will be good. 35 
Where Franchiſe has been pleaded, 
and allow'd on Record, ſhall be 
after allow'd on Motion; but 
V 


It 


4. Sar ACS. Lone ZOO 
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It is not neceſſary to have fifteen 
Days Return of a Proceſs in a 
Franchiſe, Page 524. 
Conuſance of Pleas is, that one 
within a Juriſdiction may im- 
plead one within the Juriſdiction 
for a Matter ariling there. 643 
Which muſt be demanded by the 
Lerd. : 644 
Exempt Jurifdiction is, that a Per- 
ſon ſhall not be impleaded out 
of it; which he may inſiſt on or 
wave. Ibid. 
Franchiſe to hold Pleas within a 
particular Precinct, does not ex- 
clude any other Juriſdiction. 645 
Cauf: may be removed by Habeas 
Cor pi. | 64.5 
To a Habcar Corpus it is no good 
Return, have Conuſance ot 
Pleas. 666 
If one within an exempt Juriſdie— 
tion be ſued out of it, he muſt 
„ 5-5: e (77 
Conuſance of Pleas cannot be 
pleaded, but muſt be demanded 


by the Lord. id. 


Saming. 
5 Pneral Lade bitating Ain pit 


will not lie for Money won 


ſon who held the Stakes. 69, 70 


To the ſame Purpole per Holt. di 


Bill accepted for Money won at 
Play, ſhall not be recovered a- 


gainſt the Acceptor by the Per- 


ſon to whom it was payable; 
aliter as to the Indorſce of ſuch 
Note boa fide for valuable Con- 


fderation. — 87 
. 


| - 25 
On ſpecial mutual Promiſe, Action 
will he for Money won at Plax. 


c | B'S 
Page 1258 
0 


If roc J. is loſt to one, and after 4001. 
to another, at one Sitting, both 
ums are lawful, per Holt ; but 
held otherwiſe per Tre. 336,540 


Good Behaviour, and Surety 
ok the Peace. 


To have Surety of Peace, Affida- 
vit muſt be of the Cauſe of 
Fear, and exhibitcd im Articles , 
and Affidavit that you demand 
it not out of ill Will or Malice. 


A. 1 365 
[t a Perſon who has no viſible Way 
of Livelyhood live extravagant, 
it is C:iuſe to maße him find 


not. | 5 66 


Juſtice of Peace may judge who 
are lewd and diſorderly Perſons, 


judging them fo, which is not a 


given any. hid. 


Conſtables may commit lewd Wo- 

Behaviour. 567 
Gꝛant. 

bendinm after the Death of the 


| Grantor; the erm paſles pre- 
ſently, and the Habendum is 


i 
d 


8 7 Grants 


but out of Fear of ſome bodil\ 


| Sur-tics for good Behaviour, clfe 


who may be held to their good 
Behaviour, or fent to the Houſe 
| of Correction. lbid. 
{But if he aſſigns a Reaſon for his 


good one, the Commitment will 


be quaſſid, tho he need not have 


men till find Surctics for good 
at Play, tho will againſt the Per- 


Grant of a Term for Years Ha- 


Void. Sa IL 
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Gzants of the King. 


Grant of an Office by the King 
after the Death, Surrender, or 
Forfeiture of a former Grant 
at Will, good. Page 77 

'Tho' Eſtate at Will of Lands no 

ſurrenderable Eſtate, becauſe at 
the Will of both Partics; but in 
Caſe of Grant of Office of Truſt 
by the King at Will, it is only 
at Will of the King determinabie, 


for the Perſon is fincable for Re- 


tuſal. 5 N 
Frechold of Land cannot com— 
mence de futuro; but Offices not 
ariſing out of an Inhcritance, and 
being created de novo, may be 
granted futuro, or on any Con- 


| 


ſo, yet they cannot judicially 
take Notice of it. Page 113, 114 
But if it does appear he is the 
proper Officer, as to the Marſhal 
of H. N. necd not aver he is the 
proper Officer. 114 
On Habeas Corpus, Rule may be 
to bring the Perſon up any Day 
in the Term without filing it; 
but to bring him up a Day in 
another Jerm, it ſhould be 
led. ä 441 
Where the Writ is returnable at a 
Day certain, the Perſon can 
only be brought vp chen; aliter 
if returnable immediate. 564. 
Whether Habeas Corpus Act ex- 
tends to Commitments by Par- 
liament, on Action brought for 
not giving a Copy of Commit- 


tingency. | 80 ment within ſix Hours. e 
One committed by a Judge in his 

— - Chambers, cannot be brought 
* | up without Habeas Corpus; one 

Yabeas Cozpus. committed to the Marſhal by 


oe to a [Habeas Corpus, 


that he was committed to | 


the Gaoler ; and returns the 
Order, which was, that remancat 
ain Ciuſtodia till he paid a Fine of 
100 J. tho the Return be not 
good, yet there is a good Judg- 
ment returned; fo not diichar- 


| ged. - . 745 T5 
Commitment by a Secretary of 


Treaſon muſt be cxpreſſed, elſe 
FF 82 
Return, that he was committed to 
the Keeper of Newgate by the 
Court of Aldermen, not good, 

| becauſe docs not appear that he 
was an Officer of the City; tho 
the Court in Fact knows he is 

Boy 


| 


State, good; but the Species of | 


| 


Rule of Court may. 54 
To Habeas Corpus to Inferior 
Court, Conuſance of Pleas is no 
good Retu. bse 


Heir, and Yeir-Looms, 


Suit may be againſt one both as 

Heir and Executor; per Holt. 
5 „ 
The Lands of the Heir are charge- 
able by Bond of his Anceſtor, 
as Tertenant, and not as Heir. 


ol 404 
Heir, ſued as ſuch, not to be held 
to ſpecial Bail. 5 31 * 


Nothing but what is fixed to the 
Frechold can be Heir-Loom. 519, 
. | | 520 


13 


Vigh- 


F ² TÄ IF PETIT 


* 


2a — 1 


as n. 
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55 


Highways, Nivers, Bzidges. 


Special Imparlance, fai ibi gu- 


On Preſentment for not repairing a 
Highway, nothing can be given 
in Evidence, but only that the 
Way is repaired; if Plea be 
they ought not to repair, they“ 
muſt ſhew who ſhould, That 
it is no Highway cannot be given 
in Evidence, but ſhould be tra- 
verſed; per Holt. Per Dolbin: 
May give in Evidence, it 1s no 
Highway. 

Indictment againſt Overſeers of the 
Highway, for not repairing it, 
quaſh'd, thouid be againſt the 
Pariſh. en 0 ol 

Pariſh, of common Right, ougkt 
to repair; Juſtice of Peace may 
preſent at Quarter-Seſſions, and 
as much Credit ſhall be given 


to it, as if it were by Jury. 409 


Domine Replegiando, Vide 
45 -.. 1%: WeVLenvey: OY 
Hue and Cry, Vide Statutes. 


Dypothecation. Vide Admi⸗ 
ralty, 


Ideot. Vide Lunatich, 
Jeofails. 


| 


NJ Ant of Hic prolat” helped by 


Verdict, but on 


= Demur- 
rer is Subſtance. 


30 
Imparlance. Vide Tender. 
A Foreign Plea cannot be pleaded 


after Imparlance; and to an Im- 
parlance it is not neceſlary to! be certain, 


Page 15 | 


Exception was taken to an Indi 


| 


have Entr y made of defend} 


nibus exceptionibus, tam ad lrege 
quam ad Narr. which may be 
granted by the Prothonotary ; 
and may after it plead in Abate- 
ment to the Writ or Count. 5 29 
Another is ſalcis ſibi onmmibus c- 
| Ceptionibus et advantagiis qui- 
buſcunque, which can only be 
granted by the Court, and is dif- 
cretionary; and after this may 
plead to the Juriſdiction. J id. 
Whether Perſon bound by Recog— 
nizance to appear the firſt Day 
of the Term, on entring Ap- 
pearance may imparle till the 
erm after. 562 


Indictments, Jnfozmations, 
Inquiſitions, &c. Vide Out⸗ 
lawzr, Judgment. 


Information on a Penal Statute for 
Otfence commited in Yorkſhire, 
will not lie; and per Holt, has 
been reſolved that Debt will not 
lie here, 30, 31 


Indictment for foreſtalling cent 


(Fc aves, anglice Furkies, good. 
47 
er- 
ment for a Riot, that it ſhould 
not conclude cortra forimam $ta* 
tui, it being an Offence at Com- 
mon Law; but the Court would 


] 


not quaſh it. N * 
Where a Statute preſcribes that a 


Thing ſhall be done by Bill, 
Plaint or Information, it cannot 
be by Indictment. 104 
{nquilition taken before Coroner 
certe credimus, ill; for ſhould. 
112 


Where 


Tr TABLE, 


Where a Statute appoints an In- 
dictment to be ad generalem 
quarterialiin S${ſionem, an Indict- 
ment ad generatcin Sefſionem is 
ill. Page 117 

Indictment for Murder, he not 


having firſt ſtruck, not ſaying 


any Thing of a Weapon drawn; 
7, e 
Information filed without the Par- 
ty's entring into a Recognizance, 

as the Statute directs, is ill; but 
the Court cannot take it off the 
File, but may enter a Facat, 
or the Irrcgularity with a Hat 
proceſſus ſuperinde. | 154. 
Indictment for cauting an Appren- 
tice to abſent himſelf from his! 
Maſter; Court would not quaſh 
it on Motion, but left the Party 
to demur, 195 


— — 


* 


erarranto, it is only final when 
againſt the Defendant. Hage 224, 
1 3 225 
dicted for ſuffering a Perſon to 
eſcape, being in his Cuſtog 
pro alta pred:tione pred. it is ill; 
not ſhewing he was committed 
for High 'Freaſor. 226 
Indictments for Perjury, Forgery, 
or Maintenance are neyer quaſh'd 
on Motion, but muſt be pleaded 
to; but mn Reſpect of Riots, and 
other Gicnc:s of a publick Na- 
ture, 91, qua sid On good Cauſe, 
per Sir Samuel Aſhtree. 231 
Indictment for ſeliing Bread under 
he Allizc, not to be quaſh'd on 
Motion. 1 242 
Inforniation againſt Tradeſmen for 
comb ning by Covenants not to 
ſell under a fit Price, 248 


In 


4 
1 


Indictment is not to be quaſked Indictment for excrcifing a Trade, 


for Want of Addition, unleſs the 
Party will take Advantage of it. 
| 199 
A Man was indicted with a wrong 
Addition, and outlaw'd; he has 
no Opportunity to plead it, but 
mult either make Uſe of the 
King's Pardon, or fay he was 
not the ſame Perſon mentioned 
in the Indictment. | 199 
All popular Actions and Proſecu— 
tions on penal Statutes made 
before 21 Zac. 1. mult be in the 
County where the Fact was 


committed, by the Opinion of 


ten Judges. 223 
Ono warranto is in Nature of a 
Writ of Right, to which De- 
fendant can have no Plea, but 
to juſtify or diſclaim, and Judg- 
ment is final; but in Caſe of In- 
formation in Nature of a 0 

5 e 


Information for reſcuing one 


Information for offering 


not having ſerved ſeven Years 
Apprenticethip thereto infra reg- 


num Analis & Willie, ill. 251 


indictment tor Extortion, for takin g 


Fees for not carrying to a Spung- 
ing Houſe, not quaſh'd on Mo- 
tion... | p 255 | 

: 3 : Ar- 

reſted by Chief Juſtice's War- 


rant in the Park. 256 


Information for making a falſe 


Return to a Mandamns. 308, 309 
Iaformation for writing a Letter, 
ſaying the King, Gc. would ſoon 
be reſtor d. — 8311 
to buy 
Votes for an Election of Parlia- 
ment. 5 314 
On Rule for filing Information, it 
there be a Nez prof. for the 
Non-appearance of the Defen- 
dant, a new one cannot be with- 
out new Rule, ” 219 


In- 


PR —_— — 
— 
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Indictment for Refcors arreſted, 
the Aircft not being laid to be 
betore the Return of the Writ. 

Page 32 

Aft tor Information filed, hail 101 
top it on account of there not 
being Se Cur ity for Colts. 325 

A ſecond Information ſhall not be 
fiied-til] the firſt is diſcharged ;; 
75 Colts mult be baid before 

_ Non prof. be entred. Ibid. 
Per Het. Indictment or Informa— 
tion will lie for taking away a 
Will out of the Spiritual Court, 
where it was p! 0 el e 

On Conviction of Deer-ſtealing at- 


TP? 
14140 


firmed in BE. KR. a Levari may 


go to Sheriff ior the Penalty. 


\. 
328 


A Perſon bound in Rocogniz: ARCO 


to appear in B. N. was indicted | 


for the fame Thing at the 014. 
Ja! hy Appearance ſhall be 
diſcharg 348 


Information lies for putting Wax 


10. 375 


to Writs, as it ſealed, not being | 


At Common 
might be filed in the N 
the Maſter of the Crown-Othice, 
without Motion; but ſince the 
Statute, mult be by Leave of tho 

Court: * 398 

Information filed for m: king Wharf; 

on a River made navigable, and 

prohibited to be done by a pri- 
vate Act of Parliament. Tbid. 

Cottages not to be luppreſled by 

Indictment. 406 

Indictment for lying with another 


Man's Wite not to be quaſh'd on 


Motion. | 413 
Indictment for ſaying to a Jultice 
of Peace, in Execution of his 


1 aw Informations 


5 


— — 


A 7 Te nt an to 178 (1710! ey Pace; 5 
Quai nh d. 
Information 


Page 414. 
againſt a Gaoler for 


letting a Perſon taken on Fx- 
COMMUNNICOLD capieudo 80 ae 
large. D 434 
Indictment for uſing the Trade of 


buying ane 9 ſelling Cattle apnd 
D. not ſaying where the In N. 


poſure to Sale was; quaſh'd. 435 
Indictment will not lie againſt an 
Ivn- ke ceper for not receiving 


a 
ſick Peron unlets averred he 
was a Traveller. 445 


Indictment at Common Law fer 
an Ofience puniſhable 
Statute determines Election; and 
may purſue either Way, not 
both. 446 

e for inveigli ng away a 
Wike, and procuring People to 
pay 05 1 Goods, in order to charge 
the Elusband. 454. 

Intoimationfor ſetting upa Lottery, 


and running away without draw- 
ing it, 


14! 


LCA 


I ES, 495 
lotormation for a | Cheat, not 
quait'd on Notion, 499 


Name of Where a Thing was a Crime at 


t 


Common Law, and Statute 
makes it more penal, Indictment 
may be contra formanm Statuti, 
or leave it out. = C04 


fenen for Nuſance, Riot, &c. 


Office, Zou ſpeak to me here, but | 


or any Offence of a publick Na- 
ture, not to be quaih'd.on Mo- 
tion; but in Cafe of petit Of- 
tences it has been often done, 


tb: 'd. 
1 ad nocument im of a 
particuiar Vill, not good. 504 


If Owner of a River ne pleas to 
ſcower it, whereby Land is OVEr- 
flow, he 1s indictable. 510 


9 A 


In- 


alſo on 
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The TABLE 


PR. rc. 2 _—_ 


Jndiament for attempting forcibly 
to carry away a Lady of a great 


Fortune. Paze 516 
And « Servant privy thereto alſo 
hind. Ibid. 


Indictment for procuring Attorney 
to be preſs'd to Sea. 2 
Information for pretending himſelf 
to be bewitch'd. 
Indictment for an Offence of a pub- 
lick Nature, 
pounded, but of a private Na- 
ture may ; and the Perſon com- 
pounding fined. 602 


I Information for Nuſance, the E-| 


vidence being doubtful, Jury 
were to have View by Conſent. 

626 
A Fact made Felony by Statute, 
not indictable as a Miſdemeanor. 


634| 
A Perſon was indicted for Perjury, | 
The Words equally to be divided in 
tried, but the Proſecutor entred | 


who had a Mind to have it 


1 Non pr of. which was ſet aſide. 
647 


556 


cannot be com- 


| 


If a Perſon be acquitted on a vi- 
tious Indictment, he may be in- 


dicted a-treſh, 


Infants, 


Infant chargeable for Money lent 
him to buy Neceſſaries, if fo 
laid out; elſe not. 


infant cannot be a Bankrupt. 243 


Inns and Inn⸗ Keepers, Vide 


Ale-houles. 


Innuendo. vide Expolitton of 
 Wozds, 


Inquiſition, Vide ation. 


5 


648 


197 


— — 


» Do 


Inrollment. Vide Bankrupts, 


Inſtitution and Jnduction, 
Vide Biſhops. 


542|Jotntenants, Tenants in Com: 


mon, and Coparceners. 


Jointenancy muſt be pleaded in 
Abatcment, and not in Bar. Page 


* 


. * * 9 
Coparceners muſt join in * 


as they are but one Tenant in ; 
OF æcipe, much more in Avowr u. 
86 
One Jointenant may diſtrain for 
the whole Rent, but when he 
avows, it muſt be for Part in 
his own Right; and make Con- 
nuſance as Bailiff to his Com- 
panion for the Reſidue. 96 


a Deed, will not make a Tenancy 
in Common, as it does in a Will. 
2.2 
A Conn hold ſurrendred to his five 
Children, equally to be divided 
between them, held by two 
Judges againſt Holt to be Te— 
nancy in Common; for that be- 
ing to Uſe, ſhould have like 
Conſtruction as in Wills; and be- 
ing a Surrender, to have like Fa- 
vour as Wills. 296 
No expreſs Words neceſſary to 
make Jointenancy, or Tenancy 
in Common, only ſuch as ſhew 
Intent. 299 


Tenants in G have a ſe- 


veral Frechold, but Joint Occu- 
pation, Jointenants one undivi- 
ded Freehold and Occupation, 
| 302 

One 


DR. IO LR LN. S * 


— 


— 
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One '} enant in Common may bare! 
Lj-cament againſt the other for 
actual Oulter. 


be recovercd. 
Not ſuffering the utmoſt Profit to 
be made of the Moiety, is an 
Ouſter. 
But not railing Rents is not ſo. bid. 


Journeys Accounts, 
Where a Bill of Middleſex is taken 


out by four, 
bates the Writ; and a new Writ 
ſhould be taken out by the Sur- 


vivors by Vo,ε ACCOUNTS. 188 


Does not lie for Executor on A- 
batement of the Teltator s$ Writ. 


229 


Jiſue General. Vide Pleas, 


: Matter of Law, 


pleaded or given in Evidence. 101 
Nor: Aſumpyit infra ſex Annos a 
ſpecial Iſlue. 0 
Mult be between Parties to the 
firſt Writ. 572 


Idues and Pzofits, 


The Cattle of a Stranger levunt 


and conchant, on Land extend 
ed by an Outlawry, may be 
taken by Lecart facias, for arc 


the Hluces of the Land; but on a 
Fieri facias, or E. rendi facias,] 
nothing but the Goods of the| 


Debtor can be touched. 175,176, 
177 

Iſſues forfeited by a Turyman, Te- 
nant for Lite, ſhall affect the 
Remainder ; but doubtful whe- 


Page 657 
But on it no mean Profits are to 


Tbid. 


658 


and one dies, it a- 


——ͤͤ 2 — — 


ther Outiawry of Tenant 725 
Life Mail aftect Nemanoer, Pags 


1775 


178 


Judge. 


Where a Power is given to eat 
and determine, the Matter is not 
traverſable. 1.388 
Nor ſhall the Judges be liable to 
Action or Proſecution for wha! 
they do as ſuch. 388, 392 
Wherever there is Power to fine 
and impriſon, it is a Court of 


which amounts 
to the General Iſlue, may be 


Record. 388 
No Averment to be received, that 
a Judge of Record has acted a 
gainſt his Duty. 389 
lIntormat! on filed againſt a Coroner 
tor taking off a Juryman after 
he was ſworn. 493 
Juſtice of Peace is Judge who are 
lewd Perſons, and may commit 
without aſſigning a Reaſon for 
his Judgment; but if he aſt gns 

a Reaſon for his Judgment, 
which 1s not a good one, Com- 
mitment will bc quaſh' d. 566 
Action will not lie by Mayor and 
Commonalty, in Debt for a By- 
Law in the Mayor's Court. 672 


No Perſon can be Party and Judge. 


5 687 

Tho' the Mayor's Court be held 
before the Recorder, it is as 
Deputy; and the Stile of the 
Court is the Mayor. 690 


Judgments. 
It Judgment be given in B. R. 
for the Dcfendant, which is re- 
verſed in the Fxelicquer Cham- 


ber, the Interlocutory Nane en 


G00 querens reenperet muſt be 
there ; 


— 
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there; and B. N. award a Writ of 
Enquiry of Damages. Page 153 
Where Judgment is to be for a 
Corpora! Puniſhment, it cannot 
2 in the Abſence of the Party. 

| 150 

Regularly there ſhould be four 
Days before the Return of the 
Poſtea, and Judgment entred, 
if there are ſo many Days of 
the 'Term, but Judgment may 
be entred that Term. 250 
Judgment entred on a forged War— 
rant of Attorney ſet aſide. 318 
If there be a Rule for Judgment, it 
mult be entred before the Efloin- 
Day of next Term, or elſe muſt 
20 over by Continuance. 493,519 
Where a Thing is made a Corct- 
linu, Judgment cannot beentred, 
or any Alteration made without 
Leave of the Court. 667 


Jury and Juro29. 


Maſter, by Conſent, may ſtrike a 
Jury in Caſes of Miſdemeanors, 
but not in Capital Caſes. 224 
If Jury cat and drink, not at the 
Charge of him for whom their 
Verdict is; it ſhall not be ſet 
aſide for that Cauſe. 250 


Perſons on the Grand Jury, who 
found Indictment, may be of the 


Petit Jury. | 05 
Ihe Attornies of both Sides may 
agree toname cach twenty-four, 
out which twenty-four to be re- 
turn'd by the Sherifkl. 564 


Juſtice of | 
has Fo:cible, 
Indictment for making Cables of 


old Stuff, contra formam Sta- 


J 


Peace. Vide Entry| 


— — 


ttt, which gives four Times tho 
Penalty, to be recovered by 
Piaint, Bill or Information; be- 
ing before Juſtices of Peace, 
quaſh d for that Reaſon. Pages 4 
Juſtices of the Peace for the Coun- 
ty may do an Act where it js 
ſaid ſhall be by thoſe of the Di— 
vition, in an Act of Parliament. 
— - 546 

Juſtices of Peace are not abſolute 
as to Accounts of Overſeers of 
the Poor, but Appeal lies from 
them to the Seſſions. 560 
Juſtices of Peace are Judges who 
are, lewd Perſons, and need aſ- 
ſign no Reaſon; but if he afligns 

a Reaſon for his Judgment, 
which is not a good one, the 
Commitment will be quaſh'd. 


566 
Juſtification. 


Immediate Officer of a Court cannot 
juſtify under a returnable Pro- 
ceſs, without ſhewing a Return; 
but thoſe who act under them 
may, without ſhewing a Return. 
3 
Serjeant at Mace is immediate Of, 
ficer of the Court, and Proceſs 
for Eſcape would lie againſt 
him. 5 Tbid. 
One may count on Poſſeſſion, but 
not juſtify without making Title. 
509 

Cannot order People to be whipt 
without Oath made. 607 
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Labourers. Vide Maſter and 
Servant, 


Laws Common, Canon 
and Civil. 


FL DOnvocation, with Conſent of 
E; the King, may make Canons 
to bind the Clergy; and the Diſ- 

_ obedience of them is Cauſe of 

Dueprivation. Page 238 

And if alſo made a temporal Of— 
fence, may proceed to Depriva- 

tion, tho' not puniſh him as for 

a temporal Offence, 239 

By the Law of Eugland before the 

Conquelt, all Children cqually 
ſucceeded to real and perſonal 
Eſtate. 5623 

In Henry I.s Time Daughters 

were excluded as to Land. Hid. 


But if were no Children, went to 


Father or Mother; but between 
the Reigns of H. 1. & H. 2. 


Father and Mother were ex- 


| cluded, and Collaterals let in.| 


| 624 
But no Alteration ever made in re— 


ſpect of perſonal Eſtate. hid. 


Law Caſes denied. 


elverton 158. denied. 47 
| 1Cro. 64. $utton's Caſe, denied. Did. 
1 Sid. 400. I Feut. 8. denied. 223 
2 Iuſt. 491. That Penſion cannot be 
ſued for in Spiritual Court; de- 


nied. | 416 

2 Rol. Ab. 462. p. 3. denied. 424 
Hob. $1. held contra. 539 

Hetley 8. denied. 597 


1 Sid. 376. per Holt, denied. 652 


Leaſe at Will may 


Leaſes, 


Covenant and Entry amounts to a 
Leaſe. Page 1 
be determined 
by either Party, by Loſs of ac- 
cruing Rent. | \- 7/610 
Leaſe for a Year, and fo on from 
Year to Year, is a Leaſe for a 
Year, and for another Year, as 
ſoon as it is held under. hid. 
A Leaſe for three Years, to com- 
mence futuro, by Parol, is void 
by the Statute of Frauds. Ibid. 


Libellus Famoſus, 


Writing a Libel 1s making a Libel, 
 jrxta tenorem ſequentem imports 
the very Words themſelves. 218 


Liberties, Vide Franchiſes, 


Limitations and Statute, 


Promiſe made after the Statute had 
incurrd, that if would prove the 
Delivery of the Goods he would 
pay ; this conditional Promiſe 
takes it out of the Statute. 223, 

5 224 

The bare Acknowledgment of a 

Debt docs not amount to a new 
Promiſe, but is good Evidence. 
. 224 

Statute of Limitations no good 
Plca to Iudebitatus Aſſhiuipſit, 
on Promiſe to pay on Demand. 

ä 
Whether an Original ſued out in 
Dor{ethhire, above {ix Years, and 
Caſe thereon in London, within 
{ix Years, will prevent the Sta- 
tute. ; coo SHY 


9B Actuaj 
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Actual Entry mult be to prevent 
the Statute. Page 573 
If Inteſtate dies within ſix Years, 
ſo as Adminiſtrator had Time to 
bring the Action within ſix Years, 
and does not, Statute will incur. 


Ibid. 


Not pleadable to a Current Ac- 
count. 


London and its Cuſtoms. Vide 
_ By-Laws, Cozpozation, 


Action of Debt brought in Lou- 
don, if the Goods of the De- 
fendant are attached in the 
Hands of a third Perſon, but 
not removed ; on the Caule being 
removed into B. R. by Certio- 
/ari, the Goods ſhall not then 
be delivered to the Plaintiff. 213 
London no Exceptions are taken 


In 


In 


to Bail, but there is an Officer 


to take it; which if inſufficient, 


he muſt pay the D-bt, or the 


Profits of his Office will be ſe— 
queſtred. „ 
Jliſtiugs is the County Court in 
London. 


Part of Defendant's Goods to 
compel Appearance; and on A- 
tachment of Goods, the Cuſtom 


is to leave them in Party's Hands 


ned, 


” till the Matter be determi 
* | 1 


Cuſtom of foreign Attachment muſt 


be ſpecially ſhewn. 
'The very Record is never removed 
from London. 454 


Lunatick and Jdeot. 


Surrender by Lunatick is abſolutly 
"YoId. ' - 173 
| 5 


579 


0, 320 
Officer may take ſome reaſonable 


—_— * 


But Feoffment by him is only void— 
able on Account of the Noto 
riety of it. Page 173 

[deot cannot gain a Settlement, 

322, 323 


” * 0 > 


—— RR 


Maihem. Vide Treſpacs, 
Mandamus, Vide Cozpozation, 


O N ſuit debite electus a good 
Return, being a direct An- 
ſwer to the Writ, which recites 
licet fuit debite clectus. 2,3 
Return to a Mandamns to reſtore 
A. to his Place of Alderman 
was, that he had removed out 
of the City; and /icet being ſum- 
moned to attend, he did not, held 
good Return per three Judges 
_ againſt Holt, who held a parti- 
_ cular Summons was neceſſary to 
1ſhew why he ſhould not be dif- 
| franchiſed; for he might have 
good reaſon of Abſence, as Sick- | 
neſs, which by this Way he 
would be deprived of ſhewing. 
ee Oe dp no 3 Bl uS 
If a Crime, for which a Perſon is 
removed, is not well ſet forth 


damns ſhall go. 113 
Return to a Maudamus good, tho 
there be neither the Hand of 
the Mayor, or Scal of the Cor- 
poration to j. 116 
It a Return be falſe, Action lics a- 
gainſt the Body Politick, and a- 
againſt a particular Perſon, for 
procuring a falſe Return. id. 
Mandamus to admit a Perſon to 
his Freedom, having ſerved ſeven 
Years Apprenticeſhip, 190 
. Man- 


in the Return, peremptory Mau- 4 


3 — 
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1 


Madaus muſt be delivered to 
him who is to make the Return. 
Page 251 

Return ought to be by the Mayor, 


with the Conſent of the major 


Part of the Corporation; and 
if he does it, not having ſuch 
Conſent, Information will lie a- 
gainſt him, for falſe Return. 
308 


In Caſe for a falſe Return to a 


Mandamns, need not alledge| 
that they ought to obey it; for 
by making a Return that is ad- 


mitted, 23230 


Cannot ſue out a joint Mandamrs, | 
for the Wrong done to one is 


got ſo to another. 332 
Two cannot bring Action for fall: 
Return to Maν]u. 349 


Return to Mandamns requires the 


greateſt Certainty, becauſe it| 


cannot be helped by pleading. 40: 


Where a new Juriſdiction is created 
by Act of Parliament, B. R. may 
command the Execution of it 


by Mandamus. 2 $03 
Action for falſe Return is local, 
but may be laid either where the 
Return was, or where it is of 
Record. 408 
If Perſon be irregularly choſe, and 
after is regularly entred in the 
Books, or elected to a ſuperior 


Dignity, Evidence of an Elec- 


tion not to be controverted ; per 
"Hot: | | 0 bid. 
If Officer makes an ill Return, he 
ſhall be amerced; if makes a 
ſecond ill, Attachment ſhall go. 


410 


[t is is a good Return to a Mandan 
to ſwear a Perſon in a Common- 
Council Man, that he had not 


taken the Oaths purſuant to 
223 Car 2; Page 601 
No Mandamns to ſwear in a Re- 
giſter, but ſhould have Aff ze. 
609 

Mandamu: to ſwear in a Steward 
ot a Copyhold Manor refuſed, 

| | 666 


Manoz. Vide Copphold. 
Markets, Vide Fairs. 


Feme. 
Mart ners. Vide Admiraltp. : 


Marchal and Marßpaltea. 


Miſdemeanor removed by Act of 
Parliament; whether he be re— 
movable by the ſucceeding , ar- 
ſhal, Oro. 57 
Held per "Holt, that ſuch an Officer 
put in for Life was not remove- 
able by a ſuccceding Marſhal 


the Marſhal for Lite, becauſe 
he could do nothing to defeat 
his own Grant ; and that a Re- 
moval by Act of Parliament tor 
his own Offence, was his own Act. 
557, 558 

But as the ſucceeding Marſhal is 
anſwerable for his Priſoners, 
whether one can be impoſed 
upon him was the Doubt, 558 
If one by Proceſs of B. N. is turn- 
cd over to the Marſhal, and by 


Habeas Corpus is turned over to 
the 


Parriages, Vide Baron and 


A Steward of the Priſon was put 
in by one who had only an E- 
tate for Life in the Office of 
Narthal; the Marſhal was for 


on the Surrender of the Eſtate of. 
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not binder de claring againſt him 
171 Cuſtodza, Page 560 
Tipſtaff is Marſhal's Officer, and 
Commitment to him is to the,“ 


—— — 


the. Fleet per Holt, th: at ſhall; By Bill of Loading the Property 3 15 


conticn'd over, and he m: iy bring 
Action; and the Envoyces fignt- 


fy nothing. Page 156 
he Captain of a Ship inſured 


Marthal, 634, 625] may be changed without Notice 
„ | to the Inſurers. 325 
_ Maſtcr and Servant. Vide | Joint Traders are jointly charged, 


Notice, 


When a Perſon is made Maſter of 
a Ship, he has the appointing of 
the Crew; for as he is anſwer— 

able for all Events, he ſhould 
have the Election of thoſe he 
can conhde in. — 434 

Servant or Deputy not chargeable 
as ſuch for Neglect, only for 
Misfeaſance ; but Reeon rie to be 
to the Principal. 488 

Licutenant of a Man of War may 
give moderate Correction, but 
not wound. 504 


If a Servant uſually imployed to 


borrow Money, or pawn Goods 
for the Maſtcr, does it, Debt 
will lic againſt the Maſter, 


Maxim. 


Onalibet narratio ſuper breve debet 


Locari in Comtatu in quo bre- 
Ve emaudbit. 568 
Melius inquirendum, Vide 


Werchance, 8 and 
Feactoz. 
change, Maſter. 


Ley merchant is jus gentium, and 
Part of the Common Law ; and 
the Court ought to take Notice 


15, 16 


of it when pleaded, 
W 


564 


Vide Bills of Ex-| 


it there be no ſpecial Agreement. 
446 

Factor of dne Right is to 
fell for ready Money, unleſs the 
Uſage be in ſuch particular 
Goods to ſell for Credit. 514, 
If there be no ſuch Uſage, and 
Sale is on Truſt, the Factor is 
only liable, and ſuch Sale is a 
Converſion in him; and if the 
Sale be not in Market Overt, no 
Property is thereby altered. 5 15 
The Remedy againſt a Factor is 
Account, but if he converts 
Goods, 3 rover Will lie. 602 


Miskeatance. Ke. Vide Actions 
on the Cate, 


Mifnomer, Vide Abatement, 


Addition, Names and Us 


Modus Decimandt. Vide 
Tpthes. 


| Money. 


Where foreign Coin is demanded, 
the Action is in the Derimet ; and 
the Averment that the Defen- 
dant has neither rendred it, nor 
the Value. 81. 
Money allow'd to be brought into 
Court in Aſſumpfit, becauſe Pay- 
ment goes to the Iſſue; but in 
Trovex 


Ihe T ABLE. 


I rover it goes only to the Da- 
mages, and not allowd to be 
brought into Court. Page 90 
Covenant on three diſtin& Cove- 
nants, one of which was for 
Non: payment of Rent, refuſed 
to let Money be brought into 
Court; 
juſt Cauſe of Action, will not 
oblige him to go to Trial for 
the Relidue, on Peril of Colts. 


93 


Guincas arc coin'd at the Mint for | 


twenty Shillings, and at that 
Rate are lawful Money without 
Proclamation. too 
Money may be Ovens into Court 
on Aſſumpfit, but not on a 
 Unantum merut. 187 
Sec how Money came to be brought 
into Court. 153 
Money not to be brought into 


Court on Covenant. 24 


In Debt on a Bond for foreign 


Money, declares for ſo much ; 


Hugliſb Value. 541 
If Action be brought for forcign 

Money, it is Detinue. Ibid 
When Suit is on a Counterbond, or 

where there is a Pretence of a 


collateral Agreement, Principal | 
and Intereſt not allowd to be 


brought into Court. 598 
Money not to be brought in on 
Quantum meruit ; but the Way 

is to confeſs the imploying, and 

that he deſerved but fo much; 
and plead a Tender, to which 

Plaintiff may reply, he deſerved 


quore, and fo come to Illue. 614 
It a Quantum meruit and [ndebita- 
tus be in the fame Declaration, 


Money may be brought in on 
the Jndebitatry, which will af. 
fect the other. 


for when Plaintiff has 


Ibid.” 


— — — _ 


On bringing Money into Court, 
the Courſe is to pay Coſts ſo 
far, if Plaintiff will take it out; 
but if it be ſuch an Action that 
Detendant may plead Tender in 
Bar of Coſts, and that Plaintift 
to ouſt him of that, would re- 
p'y a ſpecial Capias of a prece- 
dent Term: All this may be 
ſettled on Motion. Page 633 


Vide Monep. 


Act made on di-banding the Army, 
that Soldiers ſhould be free from 
Suits for three Years, A Soldier 
cannot be diſcharged on Motion, 
but mult plead the Act. 336 

Scire Jacias on wrong Judgment 
ſet aſide on Motion. 351, 393 

A Cuſtom-houſe Officer was indie d 
for Forgery, Court will not 
make a Rule to produce the 
Cuſtom- houſe Books. 583 


Motion. 


Mu: der. Vide Appeal, Indin⸗ 
: ment. 


Where Perſons are doing an un- 
lawful Act, and M ardot en- 
ſues; it is Marder in all, and 
it is lawful for any one to 
command the King's Peace and 
ſuppreſs them; and ſuch Attempt 
to ſuppreſs them, is not ſuch 
a Provocation to make Killing 
Manilaughter. WE: 5 
Perſons quarelled on a ſudden, and 
for Convenieney went out of the 
Park to fight; if Death enſue on 
this ſudden Quarrel, it is not 
Murder. 304, 305 
Several Perſons being met to do an 
_ unlawful Act, one fires a Gun and 
kills one of his own Party, it is 
9.C not 
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not Murder; not being found 
he ſhot at the King's Officers, 
who oppoſed. Page 627 


If it had, had been Murder, tho | 


killed one of his own Party. 

_ Thad. 

If one ſhoots, intending to Kill 
one, and kills another, it 1s 
Murder. 28 
In general, if two arc engaged in 
an unlawtul Act, and a Man 1s 
killed, all are guilty of Murder. 
| 629 

But if he knew not of the particular 
malitious Deſign, which was di- 
ſtinct from what engaged in, it 
is not Murder. 
The Act of one, whereby Murder 
follows, muſt be in Purſuance of 
the original unlawful Deſign. 630 
If in a Fray a Conſtable, 
known to be ſuch, is killed; it 
is not Murder. 631 
If a Perſon in ſuch a Fray dc- 
clares he comes to keep the 


Peace, is killed, it is the ſame 


as if he was known to be a Con- 
ſtable, having equal Power for 
that Purpoſe; and is Murder. 


„ 
But in a Riot, if any Perſon be 
killed in Purſuance thereof, all 


concerned are guilty of Murder. 


Ibid. 


The deliberate Act ought to be to 
the Hurt of ſome body. 
Or if not againſt a Perſon, yet 


muſt be a felonious Act, or car- 
ried on with a felonious Intent; 
it is Murder, elſe not. Did. 


5 


id.. 


not 


632 


| 


Names of Purchaſe and Dig- 
nity. 


Rant to a Man by the Name 
of Knight, who was only an 


Eſquire, is void, Page 185 
Ne excat Regnum. Vide Writs, 
Nilt pꝛius. 


Ejectment againſt ſeven, who all 
appcar, plead and join Iſſue on the 
Plea Roll; the Jurat' and Di- 
ftringas were againſt ſeven; the 
Iſſue on the Nift prins Roll was 
joined only by five, and Verdict 
againſt ſeven: The Nife pri us 
Roll is amendable, for the Judge 
had ſufficient Authority to try 
the Cauſe. ns 
The Reaſon why the NM prins is 
on the Diſtringas is, that the 
Jury may be returned above, 
and the Parties know them. 370 
On Information, not guilty pleaded, 
the Defendant at Ny prius con- 
feſſed the Action; either no No- 
tice ſhould be taken of the Niſe 
Prins, or ſhould ſhew the Jury 
were called. - "2957 
Cognovit adtionem may be entred 
ME: 653 
[Pleas Pris darrein Continuance” 
may be recorded there. hid. 
Day in Bank and Niſi prius, as to 
pleading, are the ſame. 654 


Nobility, vide Peers. 
Nolle p2oſequf, Vide Nonſuit, 


Non compos. Vide Lynatich, 


Fad 


Non- 


- 
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Poukutt, Non pol. Retrarit. 


Nonſuit not to be ſet aſide without 


Conſent. Page 127 
Nonſuit may lie in Term-Time. 
417 
Proſecutor entred a Non proſ. of 

Indictment of Perjury, and that 

ſet aide. 647, 648 
Judge of Niſi prius may enter a 

Retraxit againſt one, and pro- 

cecd to Trial againſt the others 

in Ejectment. G51 


Retraxit is only an Agreement not | 


to proceed; and 1s not a Con- 
feſſion of having no Cauſe of 
Action. 1 653 
Non proſ. does not amount to a 
Releaſe. 654 


| N otice 1 
Nuit be perſonal Notice before 


Attachment will go for not per- 


forming an Award. 257 


It Servant, who had Power to 
draw Bills of Exchange in his 
Maſter's Name, draws Bills after 
he was out of his Service; if it 
be ſo ſhort a Time after, as the 
World could not take Notice of 
it, it ſhall bind the Maſter. 346 
When Exception is taken to Bail, 
Notice ſhould be given to De— 
fendant's Attorney. 435 


Should be Notice of Motion to 


make Submiſſion to award a 
Rule of Court, 525 
Nuſance. 


Indictment of Nuſance for keep- 
ing Gun- Powder. e 


Ms. 


There muſt be apparent Danger; and 

tho had been done ſo for many 
Years, if it be a Nuſance it will 
not make it lawftul. Page 342 
If at the Time of ſetting up the 
Houſe in which the Gun-Powder 


4 


but after others built; it is at 
Peril of Builder, Ibid. 
A Thing that will be a Nuſance, 


abated till it be actually ſo. 510 
If the Owner of a River neglects 
to ſcower it, by which Land is 
overflow, he is indictable. [bid. 
Giſt of the Action in Nuſance is 
the Damage, and therefore Evi- 
dence may be given of conſe- 
quential Damages; not ſo in 
Treſpaſs, which is one entire 
Act; per Holt. 519 


Ton Information for Nuſance, Evi- 
dence being doubtful, Jury to 


nave View by Conſent. 626 


for which Damages are recover- 
ed, he afſigns the Term; | the 


be brought cither againſt him or 
his Aſſignee. 


per Holt. — O40 
Before }/eft. 2. c. 24. lay not againſt 
the Erector after Aſſignment. 
3 
Vnod permittat lies only againſt 


Erector is liable for all conſequen- 
tial Damages, which he cannot 
purge by Aſſignment over. Ibid. 


Action lies for the Continuance of 


it. f Tbid. 
Per Holt : Whether it be Waſte in 
Alience to abate a Nuſance. 
| 640 


Oatys 


E Ee pp ue 


was kept, no Houſe were neat, 


when compleated, yet cannot be 


Tenant for Years erects Nuſance, 
 Nuſanceis continued, Action may 


3 
But ſhall be only one Satisfaction, 


the Tenant of the Frechold. 639 
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Oaths and Aﬀidavit, 


N Admiſſion to Freedom, 
Quaker's ſolemn Affirmation 

' ſufficient, Page 190 
Quaker on demanding Surety of 
the Peace, muſt take the uſual 
Oath. "2281 
After Affidavits filed, and Day 
given for hearing Counſel; none 
ſhall be read which contain new 
Matter, 326 


Obligation. 


Bond is no Satisfaction for Money 
due, tho' it may be for Moncy 
before it is due. 86 


Tho' a Bond be in Words ever ſo 
improper, if the Intent of the 


Parties can be collected, it ſhall 

be good. 5 193 
Judgment a good Plea in Satisfac- 
tion of a Bond. 248 
Bond to ſue with Effect, is not for- 
feit by ſuing Injunction. 3 20, 380, 
. 281 


Bond for Performance of Covenants, | 
Plea, that for the Breaches he 


had recovered Damages in Co- 


venant, no Plea in Bar, for ſhews| 


the Bond was forfeit. 321 
Obligation to do an im poſlible 
Thing, is ſingle. 418 
Bond for forty Liberis good. 495 
Bond diſcharges Aſſumpſit by Ex- 

tinguiſhment, being of a higher 


On Debt on a Bond, 
_ Plaintiff agreed to accept a Bond 
in Satisfaction of the firſt Bond, 

it is ill; for it is no more than 

a Covenant, and not a Releaſe. 


5375 538 ; 
Plea that 


| 539 
5 


—— 


Bond may be Satisfaction of the 
Condition of another Bond be— 
fore forfeited ; liter if after. 

Page 539 


Occupant and Occupancy. 


Eſtate pur anter vie only Aﬀets 
in reſpect of Creditors, and not 
chargcable with Legacies, unleſs 
thercout expreſly given; and the 
Executor or Adminiſtrator, if no 
Debts appear, will be Occupant, 
and is not diſtributable. 103 


Office and Officers, Vide 
Juſtiſication. 


Regiſtors Office of Landa may 
be granted to two; and a judicial 
Office may as well be granted to 

two, as a miniſterial. 10 

Clerk of the Peace not removable 
but on Miſdemeanor, for has a 

Frechold; and Articles in Wri— 
ting mult be cxhibited againſt 
Him. 1 

The Cuſtody of the Rolls belongs 

to the Cuftos Notulorum; the 

making them up belongs to the 

Clerk of the Peace, who is a di- 

ſtinct Officer, and not a Servant 

to the Cuftos Rotulorum. Thid. 

Clerk of the Peace not removable 

by a new Cuſtos Rotulorum, for 
has a Frechold in his Office. 42 

Bond given by Deputy to be ac- 
countable for Half the Profits of 

an Office, not being within 5 Ed. 

6. this Bond is good, not being 
for a Sum certain. 90 


Cuſtos Kotulorum may appoint 
Clerk of the Peace by Parol. 


199 
Pariſh 


ä 
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Pariſh Clerk cannot fue for a Sa- 
lary in Spiritual Court. Page 
583 


Oꝛders ok Juſtices ok the Peace. 
Vide Poo2, Appꝛentice. 


Order of Seſſions on Appeal is final, 


Order made conditional if . /e. 
be of ſuch Opinion, quaſh'd. 


C7) 
10 > Cs en 


wie Sg 1 —— % 


Seſſions can only aflum or quaſi 
Orders on Appeal; and have no 
Power to make an Order. 375 

PB. N. ex debito jnſtitiæ, is bound 
to confirm Order, if nothing ap. 


tho the Statute does not exprel- | 


pears why it ſhould be ſet aſide. 


ly fay fo; and the Court of e RN 


Kings Bench cannot examine In Order of Tuſtices in Adjudic. 


the Fact, but only quaſh the 
Order, if contrary to Law, on 
'the- Face of itte 20 
Jo Juſtices of the Peace removed 
a Poor Man from H. to B. which 
the Seſſions reciting, and that he 
had rented a Farm oft ten Pounds 
pr Anim at H. ordered that 
he ſhould be ſettled at H. re- 
{o.ved that the Settlement at H. 
being the Place from whence he 
was removed, 1s a Reverſal ot 


the firſt Order, per two Juſtices | 


contra Holt; who held it ſhould 
have appeared he had been 1ot- 
tled there forty Days. bid. 
It is not neceſſary to ſay he rented 
a Houte of ten Pounds per 477- 


71771; the Order muſt be on Com- 


plaint of the Overſcers and 
Churchwardens, cite the Juſtices 
have no Juriſdiction. 89 


| | 5 . - 
Order made by Juſtices, who are Juſtices cannot order a Sum of 


not ſid to be of the Diviſion, 
good; for the Statute is only di- 
rectory. 138 
Appeal from Order of Juſtices 
mult be to the next General 

Sejfhons, - and not to the next 
General Quarter-Seſſions. 203 
Order of Scthons quaſh'd, being 


likely to become chargeable, as 


we are credibly informed. 323 


tion 
of the reputed Father of a B23 
ſtard Child, muſt appear that 
ene el, them was of the HOT, 
by two. 
Order to remove a Man and! 
Family ill; fo of him and his 
I 5 
When two Juſtices make an Order, 
they may certify it to the Set- 
ions; and then the Sciiions 
are legally poſlefled of it, and 
removeable by Certiorats, 402, 


Servant hired for à Year ſhall not 


be removed for being got with 

SL 43 

Child. . 403 
Both Juſtices in making Order 


Order of Seſſions for aſſoſling to- 
Wards Repair of a Bridge, re- 
moved by Certioruri. Ibid. 
Money to be paid for drawing 
Indentures of Apprenticcſhip; but 
ſhould order a Rate to levy ſo 
much per Weck, till convenient 


| Sum be raiſed, e 
Order confirmed on Appeal is con— 
| _ clufive, 419 


Seſſions may originally make Order 
tor diſcharging Apprentice; and 
may order Maſter to refund Part 


4 9 D t 


and that the Examination was 


Children. | 238 


muſtexamine., thid. 


— nh oats 
— rol 


N — nr — : * 
—— 2 æÜ¶œ qu!4——ů K ——— tes dhe — 
— — ——— — — — 22 bs — & 
2 wn a - 
* _— 
* 


The TABLE | 


of the Money; it muſt appeat 
that Maſter was ſummoned. 
Page 498, 553 
s be quaſh d in 
falls. 
If Order of Juſtices be confirm'd on 
Appeal, the Appellants arc con- 
cluded. Ihid. 
Five Juſtices ſnould not join in an 
Order of Seſſions; per Holt. 559 
Seſſions quaſh'd an Order of Juſtices, 
and before the poor Perſon comes 
back, Juſtices make a new 
Order; it is ill. 633 
To remove a Perfon, muſt be Ad- 
judication, is likely to become 
chargeable. 667 


If Order of Juſtice | 
B. N. the Order of Seſſions 


Order to remove Wife and Chil | 


dren to the laſt Settlement of the 
Husband, ill; for Children might 
have another Settlement. 10d. 
Order confirm'd on Appeal is tina] 
to that Pariſh; ſo if it be not 


The Cattle of a Stranger /evnnt 
and couchaut on Land extended 
on an Outlawry, may be taken 
by a Lecafi facias. Page 175 

If an outlaw'd Perſon, before Inqui- 
ſition, aliens, it prevents the 
King's Pernancy of the Profits; 
aliter if the Alienation be after 
Inquiſition. 176 

King is not intitled to real Eſtate, 
or Chattels real, without Office ; 
but to Chattels perſonal he js. 

| 1 7 

Not ſaying pro com, an Exception. 

| 2337 

When Cauſe of Action accrnes at 

a Time a Perſon is outlaw'd, 

Plea of Outlawry overthrows the 
Writ, and after Removal of Out- 
lawry muſt begin de 21970; but 
where the Diſability comes after 
the Cauſe of Action accrucd, the 
Plea of Outlawry is only a tem- 


5 appealed from. 668 


 O2dinary. Vide Adminiſtra⸗ 
| , - 


Donative is exempt from the Or- 


porary Diſability, and does not 
abate the Writ, but only gzozuf- 
on | 5 400-- 
If a Perſon who is viſible, is out- 
law'd, the Outiawry ſhall be 
reverted at the Charge of the 
Plaintiff. 413 


dinary's Juriſdiction; yet the 
Clerk of it may be puniſhed by 
Eecleſiaſtical Cenſures, but not 
to Deprivation. 640, 641 


O2phans. Vide London. 


' Outlawzy, Vide Iſſues. 


Perſons outlaw'd for Felony, Court 
cannot give Judgment againſt 
them, unleſs are preſent ; it be- 
ing for a Corporal Puniſhment. 

156 


Per Holt: By Outlawry a Leaſe 
for Years is forfeit before Sciſure; 
and if fold before Seiſure, the 

King ſhall avoid the Sale. 438 

Feme Covert outlaw'd without 
Baron, diſcharged on Motion. 

Outlawry of Treaſon Os 355 | 
ſaying where the Court was 
held. e 

Before Outlawry for Murder be re- 
verſed, a Scire facias muſt go 
to all the Lords mediate and im- 
mediate; or Attorney General 


« 


mult confeſs on Record that 
there 
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the re are no Lands or Tenements 
Page 544, 545, 626, 668, 


In Error to reverſe Outlawry for 
Mlatter of Law, need not give 
Bail to the original Action, 5 


mull for Want of Proclamations. 


545 
Special Bail to reverſe Outlawry, 


. is to an{wer Condemnation ; o— 
ther ſpecial Bail is, or to render 
Body to Priſon. 545, 546 


Overſeers. Vide Pooz. 


Palatine Counties, 


HET, Stile of the Juſtices in 
Durham is always e 

rant; and there there is no grea 
„ Sellions, 184 
if Perſen be in Cuſtod y of Marſhal 
tor Cauſe, he may be procecded 
againſt for Matter ariſing within 


County Palatine, = 
Parceners. Vide Jointenants, 
&c. 5 
Pardon. 


Where a Crime is pardoned, all 


the Conſequences thereot arc 


_ diſcharged. 119 
If the King grants away his Fincs, 
that does not extinguiſh his 


Power of pardoning; for that is 


inſeparably annexed to him. [b:d. 


Pariſh, Town, Gill. 


Pariſh may tax themſelves to car- 
ry on a Suit for the Good of the 
Parith ; but in fuch Rate the 


2 —— — . — — 
— -- 


M ajority 0 not bind the reſt, us 
in Caſe of other Rates. Pao: 
A Chapel's having Sycramet . 
only, will not 135 Ut TIS 
pendent of the Pariſh. 504 
Vill and Village arc the fame ; 3 
Hamlet js a Diviſion of a Vit 
the Whole Vill isa Conftabalary. 


5 46 
Dariſh Clerk. Vide Officer. 


Parliament. Vide Pzipilege. 


If Member of Parliament fur one 


at Law, he may be brought int 
Equity without Breach of "AX 
Vilege. 34.3 
Writ of Error ad prox. Seton # 
Parliamenti, and before Yong 
Time it be diſſolved, and DD: 
hxed for a 


it be a Syperſedeas of Exccution. 


* 


' . 


3 

It Proceedings be on Impeachment, 
and ſthen the Parliament be dif- 
folved, may procced in an other 
Parliament. 605 
If Perm intervenes between a Pro— 


| rogation, Exccution may be, by 


the Opinion of Hale and Ke«!- 


| 


! 
} 


7719, 1 hid. 
It Writ of Error be left in the 
Lords, and there be a Diſſolution, 


Execution may be taken Out; 


but the Writ OL Error is net 
diſcontinued. Ibid. 


Darſon, Aicar and Curate. 

The Frechold of the Church is in 
the Parſon, and no one can preach 
in it without his F 


None 


new one; he he _ 


. — 
—U—U— — — — 


— 


WA oe oor — 


Indictment for Murder by the Name 


In Civil Actions the Recognizance 


The TABLE. 


None can preach without Licenſe 
of the Ordinary, which he ought 
to grant ex debito juſiitis to one 
who is fit; but if will not do it. 
the Remedy is Appeal, not 3an- 
damns. Page 433 


Pawns. Vide Pledges. 


peace Surety ok. Vide Good 
Behaviour, 


Peers of the Realm, 


of C. N. pleads in Abatement 
Miſnomer, and that he was Ear! 
of Banbury; and held good Plea. 


7.3 


is entred into by the Bail only; 


and fo no Eſtoppel to a Detend- 
ant's * 2175 218 


Perjurp. 


Where a Thing is expreſſed with 
Certainty before, an Iauuendo 
may relate to it, and cxplain it; 


elſe not. 139 
In ſwearing off a Contempt, may 
be Perjury. . 511 


Pleas and pleading. 
Where a Thing may be pleaded in 


| 


Abatement, that mall not 5 


aſſign'd for Error. 


Jointenancy muſt be l in A- 
batement, and cannot be pleaded 
in Bar 


3 
Touts temps eriſt cannot be plead- 


, 


ed after Imparlance; but on a! 
5 | 


— — 


Bond after Imparlance, Tender 
may be pleaded, and zzcore priſt. 
Page 8 
the parat eſt verificare only Form. 
38 
Plea in Bar, that he was Admini- 
ſtrator, and not Executor, ill. 
46 
Writ of Error depending in Ex- 
chequer Chamber, no Plea in 
Debt on a Judgment. 48 
Plea, that the Indorſee was a Bank- 
rupt at the 1'ime of Indorſement, 
good Plea; but muſt plead that 
a Commiſſion was taken out, 50. 
Plea, that he was Adminiſtrator, 
and not Executor, aiude petit ju 
diciiun quod, Gc. non reſpondere 
debeat ; this would have been a 
good Plea in Abatement if pro- 
pcrly concluded, which ſhould 


have been quod. Billa cafſetur ; 
not being fo, it is ill. 83 


If a Thing be to be done by a Man, 
or his Athens, muſt ſhew it in 
the Disjunctive ; but if zo a Man 
and his Aſſigns, need not mention 


his Aſſigns; "ke muſt ſhew he has 
aſſign 'd it over. 86 


Another Action, pending for the 
ſame Cauſe, may be pleaded 
Pri patet per recordum before 
the Original fild, or Iflue entred 
on Record, 91 

In all Caſes where a Perſon ad- 

mits the Action, were it not for 

ſome ſpecial Matter, that may 
either be ſpecially pleaded, or 

given in Evidence. 97 

In ſpecial Pleading, wherever the 

Defendant ſheweth a Cauſe of 
Action in the Plaintiff, either 
expreſs or implied, and confeſ- 
ſeth and avoideth it, it is a good 
Plea; but without allowing a 


Cauſe 


the TABLE. 


Cauſe Dor Adion. it amounts to | 
the General Iſſue. Page 121 
Forcign lea mult be ſworn to, but 
a Plea to the Juriſdiction is not 


a foreign Plea, and fo necd not 


be {worn. 123 
If Alicnce is pleaded in Bar, the 
Place of his Birth muſt be fhewn : 

it in Abatement, it is triable 
where the Action is brought. 
125 

When Outlawry: is pleaded in A- 
batement, a Caprias, or ſome 
ſuch Thing, muſt appear; and 
not conclude prout patet per Re- 
cordinm, as when it is pleaded in 
Bar. 12 
Wherever an Action is commenced 
by Bill, praying 
the Count 15 A Plea in Bar; and 
in Caſe of Plea in Abatement of 
the Count, mult not pray Judg— 
ment of the Count, and that 
the Count may be quaſh d, but 


that the Bill may be quaſh'd. 5 


133 


1 


Variance between the Writ and the 
Count cannot be Ness d with- 


out craving Oyer; for tho' it be 
in Court, it is on a diſtinct Roll 
from the Count. : 189 
Action pending in inferior Court, 
no Plca in Bar to Action brought 

in ſuperior Court for the ſame 
Cauſe. 204 
Plea of other Action pending in 
C. B. not ſupported by Action 
diſcontinucd. 307 
If in Bar Defendant fails of giving 
Colour where neceſſary,” that 
may be remedicd by the Plain- 
titt's Replication. 316 
If one comes in on a Cep? Chr pi, 
in Cuſtody, he muſt picad 77.7 
lauten; aliter where he has been | 


Judgment off 


— 


bail'd, ag come in on the Cy! 
Sed per Holt, there is no Reaion 
of the Difference. age 372 
It is no true Rule, that w here De- 
fendant may plead the General 
Iflue, and give the ſpecial Mat- 
ter in Evidence, he ſhall not 
plead ſpecial! 376, 377 


e Wherever Matter in Law, which 
avoids the Cauſe of Action, may 


be pleaded generally; and that 
given in 1 that may be 
picaded ſpecially. 377 
On all general Iflues, fpecial Mat— 


ter may be given in Bie it 


Colour be given. Ibid. 

If one is bound to fave harmlets 
againſt a particular Thing, De- 
Engine ſhould thew how he has 
done it; but if it be to fave 
harmleſs generally, 20% dammi- 
ficatns will do. 406 


If the Plea be ill, and Breach is 


ill aſlign'd by Replication, Plain— 


Where there is Matter in Bar to 
be pleaded, and omitted, it ſhall 
not be given Evidence. 412 
Where Bond is given for doing a 
Thing which lies in Demand, 
the Bond is not forfeit till De- 
mand; of which the Defendant 
mult take Advantage by plead- 


ing ſemper paratns, If he ſhould 


plead Pertormance generally, 
and Plaintiff athgn Breach, De— 


fendant cannot rejoin Want of 


Demand, for that would be De- 
parturc. 413, 414 
If on Scire facias returned, De— 
fendant docs not plead what he 
may have in Diſcharge; he loſes 
the Advantage of it. 44L 
If one be to picad | in Bar in Michael- 
7/4, any Time before Craft aui- 
öͥð nn 


tiff thall not have Judgment. 407 


* 


the T A B I. E. 955 


MArmum will do; aliter if in 
Abatement, Page 44 
Either General Iſſue ſhouid be 
pleaded, or Colour be given. 513, 
| | 214 
Where Reſpondeas Onfter is award- 
cd, where Judgment final ſhould 
have been, it is not Error, being 
for Plaintiff 's Advantage. 525 
If Plea begins in Abatement, and 
concludes to Action, it is ill, if 


Plea in Bar be not ſufficient. 


Ibid. 
If Plea commences in Bar with 

good Matter, and concludes ii 

Abatement to the Writ ; it 1: 
Well. Tbid. 
In Plea amounting to the General 
Iſſue, Colour ſhould be given. 
$7 537 
After Attorney made and entred 
on Record, cannot plead there 
was no ſuch Perſon as the Plain- 
tiff. 439 


Term cannot now be aſſign'd with- 
out Writing, but necd not be ſo 


pleaded, but to come in Evi— 
EG nh 540 
But Wills of Lands being created 
by Act of Parliament, all the 
Circumſtances mult be ſet forth. 
540, 541 
On Debt on a Bond, Payment of 
Part Puis darrein Continuance 
may be pleaded in Bar. 541, 542 


But not fo in Contract, becauſe 


may be given in Evidence. 542 
On pleading a Deed, and Profert 


of it, it remains in Court all 


the Term ; but Letters of Ad- 
598, 599 


miniſtration do not. 

When a Plea begins with a Onoad, 

it muſt be reſtrained to what that 

refers to. 603, 604 
5 


Pica in Bar is good to a common 
178 7 ; 0 4 A < 

| Inde we Ta 663, 664 

Replication muſt have a general 
Certainty. 665 


Pledge and Ballment. 


A Man may have Debt for Money 
due to him, notwithſtanding his 
having a Pawn. 564. 


Polictes of Inſurance, Vide 
Merchants. 


Dooz, ©0225 Vates, Uagrants, 
Juſlices ok the peace. 


Vide itt 
Oder ok Juſtices. Appzen⸗ 


An * XA & 


tices. 


A Boy put out for a Year to learn 
to ſhave and make Wigs, on Co- 
venants entred into, to which 
the Boy was no Party, gains no 
Settlement. „ 
Seſſions may tet aſide a Poor's Rate, 
and make a new one themſelves, 
or order one to be made by the 
Churchwardens, Ge. 1 
Service of a Year by two different 
Contracts, is 2 good Service for 

a Year to gain a Settlement, 224 
If Overſeers of Poor, being con- 
ven d before two Juſtices to Ac- 
count, the Remedy is to appeal 
to the Seſſions. 251 
Vagrant ſent to the Place of his 
Birth, may be ſent to the Place 
of his laſt legal Settlement. 319 
A Child follows the Settlement of 
its Parent, unleſs he gains a di— 
ſun& Settlement. Ideot, ſince 
1 ac. 2. follows the Father's 
Settlement. $22, 2223 
Poor Perſon ſent by Order of 


Juſtices from 4. to B. which 
Order 


3 — 
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Order was auaſh'd on . al ; 
this does not hinder the Parith 
of 4. from ſending him to other 
Place of Settlement. Page 323 
Spiritual Court cannot make a Rate 
themielves, but can excommu- 


nicate the Pariſh for not doing 


if, 327 
Poor Perſon removed by Order ot 
Juſtices to Oxfordſhire, the 


Juſticos _— remove him to! 


Barkſhir 2; the firſt Order is con- 
eluſive till reverſed on Appeal.370 
Tho B. N. will not affirm an Order. 


bn... 
- 


are not obliged to quaſh it. "991 | 


Settlement of Father, is ſo of 


Child. 383! 


No Notice requiſite of a Servant's 
coming into a Pariſh to gain a 


S: ttlement. 44 
When Overſcer contracts Debts on 
"Aoi of the Poor and nis 
oben Credit; when he receives 
Poor's Money ſufficicnt, it is his 
- j 
wen Ae, ge, . 559 


22 * 
Power 13% 


Power to make Leaſes, except the 


Demeſne Lands of the Manor; 


under this Copyhold Land can- 
not be let, being Parcel of the 
Deracine of the Manor. 147, 148, 


5 149 
W 3 21 Power 1s given, and after 


comes a Qualification of the 


Power, which is not as extenſive 

as tho Power, that Part of thc 
Power may be executed without 
purſuing the Qualification. 151 


Pꝛelcreptton. | 


Vicar claimed a St end by Pre- 


ſeription, ill; for none but a Cor- 


Being in Cuſtod 


| „ * * = ET : & 
poration or Body Politick can 
\ 4 


preſcribe, Page 249 
Dei nec ipal and Interetkt. Video 
Monep. 

Pꝛiſage. Vide Subſidies, 


Dꝛivilege of Perſons. Vide 
At! one. 


In an Action Oui tam, Privilege 
may be plc aded, and he may 
plead in the Ne #1'1ve, without 
making a full Defence. 74 

Where it appears in Pleading that 
a Pcrion is actually in Cuſtody, 
he cannot have Privilege, 102 

Privilege of Parliament does not pro- 
tect a Mon where Sacurity of the 
Peace is defired: Per Holt. 108 

of the Marſhal, 

on Bail filed, does not hinder 
an Attorney of his Privilege, un- 


$12; 113 
3111 cannot be filed againſt Attorney 
in Vacation ; it muſt be ſedente 
cri, the lat Day of the J'erm; 
11 Attorney and other are joined. 
he ivles his Privilege, and both 
muſt be declared againſt in 
Cuſtody, 413, 154 
IF Officer ple eads his Privilege by 
Writ, his being an Officer can— 
not be denied. 181 


Any Plea of Privilege may be to 


a Declaration againſt one in 
Cuſtody of Marſnal, if he be 


wrontoity there. 535 
It Attorney be 772 Cuſtodin Maref. 
for want of Bail, or it puts in 
Bail, it hall not hinder him of 
Privite ge; becauſe cannot plzad 


it till Bail. 535,536 


Pei⸗ 


lets he be in actual Cuſtody: 


—— x 
— 
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Privilege of Place. 


In Caſe of exempt Juriſdiction 
pleaded, mult ſhew have Jurit- 
dition of the Matter; and that 
the Cauſe ariſes within it. Page 

102 

Temple no privileged Place; nor 
can any FExemption be pood 

without ſetting up a Juriſdiction 
to do Juſtice; but Bailiffs ſhould 
not come to execute Proceſs 

there; if they do, the way is to 
ſubmit to the Procets, and the 
Judg ges Will lay them by the Heels. 


155, 156| 


Pzohivition and Conſultation. 
Vide Church. 


Prohibition to the Spiritual Court, 
on a Suit there for Words, not 
to be granted after Sentence. 13 
Suit in Spiritual Court to annul an 
inceſtuous Marriage; pending 
which one of the Parties dies, 


Prohibition ſhall go guoad An-! 
35 


nulling the Marriage. 
Prohibition qzond Anſwering on 
Oath in a Suit for Adultery. 40 
Prohibition- to Spiritual Court on 
Suit there to deprive a Chan- 
cellor. 4 
Prohibition may be to the Spiritual! 
Court after Sentence, if it ap- 
pears on the Face of the Pro- 


ceedings, that have no TJuriſ- 


diction; elſe not. 132 
If it appears on the Face of the 
Proceedings, that Admiral has 
not Juriſdiction, may be prohibit-| 
ed at any Time. 134, 


Subpen'd a Man who had an 
5 


| 135 
Prohibition to Grand Scſſions, who 


Eſtate within the Juiſdiction, 
but lived out of it. age 138, 
. 

On Suit ſor Tithes, Suggeſtion of 
a Modus, the Suggeſlion muſt 
be proved; elſea Prohibition, 196 
Where it does not appear on the 
Libel or Procec dings, that Spi- 
ritual Court has not Juriſdiction, 
no Prohibition ſhall be alter 
Sentence; but if it does, it ſhall, 
except in Caſe of ſuing out of 
the Dioceſe, which muſt be taken 
Advantage of before Sentence, 
206, 207 

Libel in Spiritual Court for calling 
a Woman J//hore, and ſaying 
he hept a Baerdy-Hhoſe, being 
after Sentence; not to be pro- 
hibited. 236 
A Man living out of a Dioccſo 
may be cited for Subſtraction of 
Tithes within it, being not with— 
in 23 H. 8. e. 9. — 25 2 


* 


Cannot ſue in Spiritual Court for 


any Thing, where Cuſtom is de- 


nied, but Penſion. 260, 397 
Motion for Prohibition to the 
Chancery.“ 313 


Suit in Spiritual Court for fraudu— 


lently taking away a Will, which 
bad been proved there, not pro- 
hibited, "77 4Þ 


7 | Suit may be in Spiritual Court for 


a Mortuary, it Cuſtom be not 
_ denicd, 326 


Spiritual Court cannot makea Rate, 


but excommunicate for not do- 
ing it. | | 327 
All Controverſies concerning Seats 
in the Church determinable be- 
fore the Ordinary, unleſs where 
Seat claimed by Preſcription. 


401 


Suit 


— 


— — — — — — 
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Suit by a Vicar, claiming a Duty 
by Preſcription, for finding a Per- 
ſon to officiate at a Chapel of 
F.afe. Page 404 


Rate for mending an Organ. 416 
No Prohibition on Suit for a Mor- 
tuary, if Cuſtom be not denied 


by Plea. Ibid.| 


Suit may be in Spiritual Court a- 
gainſt a Woman for Incontinency 
after the Death of the Man, tho' 
the ſuggeſted a Marriage. 419, 

5 „ 32 
Marriage de facto not to be avoid- 


ed after Death of a Party. 432 


In Prohibition, either of the con- 
tending Parties may be Plaintiff. 
EE NV 
'Tho' it appear on the Face of the 
Libel, that Spiritual Court has 


no Juriſdiction, will not grant 


is in the Owner of the Soil, while 
they are there. 
If a Man ſtarts Game in his own 
Ground, and kills it in another's, 
it is his by Reaton of the firſt 
Starting. . 145 
By Bill of Loading the Property is 
conſign'd, and he may bring Ac- 
tion, and the Envoices ſignify 
nothing. | 156 
By receiving Money, and putting it 
into a Bag, the Property is alter'd, 
and Detinue will lie for it. 189 
4. imploys his Father to buy Good; 
for him, which he does, and pays 
Part of the Money; the Property 


is in the Father, and a ſubſequent 


Bill of Sale to the Son will not 


Prohibition without Suggeſtion. 
435 
Prohibition may go to a pretended 
Court. 445 
If Declaration be by him who ſucd 
Prohibition, and no Plca in due 
Time, Judgment may be by 
nibil dicit; but if on the other 


Side, Conſultation. 447 


Suit in Spiritual Court for Salary 
of a Pariſn Clerk, f prohibited. | 


83 


. 583 
Libel in Spiritual Court for Coha— 


bitation with a Woman, who for 
and to 
the Day of the Citation lived 


qa conliderable Time, 


within the Dioceſe; Motion for 
Prohibition, on Suggeſtion ſhe 


lived out of the Dioceſe, refuſed. | 


610 


Pꝛook. Vide Evidence and 


deveſt the Property. 


but only binds the Bargain. 345 


Sale of Goods in a Shop out of 


Loudou does not alter the Pro- 
perty; nor even there, if Felon 
be convict on Owner's Evidence. 

521 


Quantum Meerut. 
\ A 7 Here two Promiſes are laid, 
one well, and the other 


ther; unleſs it appears to be for 

the ſame Thing, ſhall not be ſo 

intended. — 177 
Quare Impedit. 


Two Jointenants of Advowſon 


Uitneſtes. 


made Partition to preſent by 


© 'F'urns:; 


_ _. Page go Property of Things /ero Nature 
Prohibition on a Libel for a Pariſh | 


Page 1 44 


a 344, 345 
Earneſt does not alter the Property, 


ill, one thall not vitiate the o- 
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Term, unleſs Attorney General 


1 


Turns; one granted over his 
Share, the Grantee may alone 
bring Qare Impedit. Page 321, 


322 


Quod permittat. Vide Nufance. 


Recital, Vide Evidence, 


Recognizances, Statutes, 
Elegit, &c. 


IN Execution on Flegit the She- 
riff muſt deliver no more than 
a Moiety ; if it appears that he 
did, the Execution is void. 355 
And if that appears on the Face 
of the Record, it is ipſo facto 
void, and needs no Judgment 
or Audita Onerela to avoid it; 
as it would if it did not appear 
on the Return 368 


If on Elegit Return be, that has| 


no Lands, may have new Execu- 


tion; but if any Lands are found, | 


is concluded, A 357 
Appearance on Recognizance for 
keeping the Peace never diſ. 

charged till the End of the 


comes in and deſires it. 448 

Debt on Recognizance ſaid deberi 

is well. 600 
Recozds, 


Plea in Abatement, and Judgment 
thereon, ſhould be entred on 


the Iſſue-Roll, and not to make | 


two Rolls. 189, 190 
On Nl tiel Record pleaded, a Day 


It Bail is perſonated, Record may 
be vacated. Page 257 
Scire facias againſt Bail, who pleads 
no Captas iſſued; Plaintiff re— 
plicd there did, pront patet per 


recordums; ill. 26 
If Record be pleaded, it muſt be 
ſhewn where it is. 318 


When a Record of the ſame Court 
is pleaded, the Replication muſt 
be either Nl tie Record, or 

crave Oyer of it, and not join 

Tdne on it; if it be of another 
Court, may reply Nul tie! Re- 
cord, and Day is given to bring 
8 | 350,351. 


Necoveries Common. 


If 'Fenant gain the Freehold any 
. | - : 
Jime before Judgment, it is 
„ 261 
Rent-Charge to J. in Tail, Re- 
mainder to B. in Tail; 4. ſuf 
fers Recovery, and dies without 
Iflue, the Remainder is barrd. 

97 513 


Kecuſants, Vide Church of 


England, 


Refuſal, Vide Tender, 
Releaſe and Defeaſance, : 


Two Decds made at the ſame 
Time, and not having Reference 

to each other, not to be conſtru- 
ed Deteazances. 221 
Record of Judgment is defeazable 
by Bond or Deed: Per Holt. 

5 229 

Non prof. againſt one Defendant, 
is no Releaſe as to the reſt, 320 


3 


is given to bring it in. 214 


Re- 


The TABLE, 


—— — 


given the ſame Day. Page 401 
If Covenantee covenants to fave 
Covenantor harmleſs, it is a De- 
feazance of the Covenant, 415 
Where a 'Fhing 1s to be done on a 


Releaſe does not diſcharge a Note 


Condition precedent, Releaſe of 
all Demands given before Con- 
dition perform'd, does not dif 
charge it; for before that it does 
not lie in Demand, 455, 460 
Where arc mutual Promiſes, Re- 
leaſe will bar Action before Per— 
formance. -- 459 
Indenture made by A. and 5. to 
ſive C. harmleſs, is not a De- 
feazance of a Covenant wherein 


A. is bound to pay C. a Sum as 


money. | 548 
If a Dctcazance be to one of the 
Partics, it is fo to all. 550 


| Where it may be collected Deed in- 
tends mutual Remedies; it ſhal! 
not be conſtrued a Defeazance. 
| | IJbid. 
Defcaratios is, that when the Con: 
dition be performed, the Thing 


defeazanced ſhall ceaſe, hid. 
If 4. and B. be jointly and {e-| 
verally bound to C. and cove- 


nants not to ſuc A. it is not a 
| Pefeazance. 5513 55? 


Vemedies. Vide Actions. 
Kender, Vide Ball. 
Kents, Vide Day and Keleaſc. 


Replevin, Avowzies and Yo- 
mine Keplegtando, 


In a Ficmime Replegiando muſt 
plead Tyftanter, without Imp ar- 


lance. 8 


In a Homine Replegiando, if the 
Party appears on the Day of the 
Return of Proceſs, and nn 

Aon cepit, Superſcdeas ſhall g 
to the ]/ithernam without Ball 
Page 36 

Avowry was only for Part of a 
Rent; how the reſt was ths 


tisfied muſt be ſhewn, 84 
Bailiff or not, traverſable in Re— 
plevin. 96 


It is doubtful whether Hundred 
Court can hold Plea of Reple- 
vins; but it may, it muſt be in 


Court. S240 
Property in a a Stranger a good Plea 
in Bar, 122 


a It: 10 muſt not be ſet forth. 
In Avowry, when ever Title is 


the Commencement of it, and 
the Origmal whence it is derived, 
muſt be {et forth in Pleading. 


190, 191 


Charge all the Lands charged 
ſhould not be named; and not 


with an Iater alia. 319 


In Avowry as Bailiff for Rent, his 
= ing Bailiff not traverſable. 321 
Re -plevin, bringing Moncy into 


95 9 on Phy of Rent is ſu- 


perfluous, for Money is not de- 
manded, but whether Diſtreſs be 
well taken ; aliter in Debt on 
Bond. 352 


In Tender of Rent on Avowry, 


obtulit is neceſlary, and paratus 
not ſufficient. 353 


Replevin and Alias are not return- 


able, but the Plurics is. 397 


If 


Viether in Avowry on Rejoinder | 
188 


made under a particular Eſtate, 


Whether in Avowry for a Rent- 


The TABLE, 


If Appearance be entred before F 
lougat' returned, no Jithernam 
ſhould g0. Page 425 

ithernam is the Proceſs on the 
Filongat returned. Tbid. 

Non Cepi may be pleaded on the 
Hlongat returned, and then need 
not give Bail; but if pleads Non 
C pi on the WVither nam, he muſt. 


Tbid. 


The Bail muſt be in a Sum certain, 


and in Nature of Gage Deliver- 

ga nc. 426 

Non Cepi may be pleaded on Re- 
turn of J/ithernam. Tbid. 

If Cattle be taken in Vithernam 
by way 
plevin, the Plaintiff has Property 
in them; but not where it is 
only a Proceſs. _ 

If the Iſſue be againſt one who is 
bail'd in Jithernam, he is to be 
again in Cuſtody, 

If againſt one who appearcd on 


the Elongat returned, and plead- 
ed Noi Cept, ithermam ſhall] | 
428,429 


0. 
11 and pleading on the 
Withernam, all Proccedings ſtay 
till Iſlue determined. id. 
Are demandable on the Return- 
Day. 


in Court. 


330 
If Plaintiff is demanded, and will 


not declare, ſhall be nonſuited. 


431 
Where the Writ is againſt ſeveral, 


mult declare againſt thoſe who 
appear; and continue Proceſs a- 


gainſt the others. 


id. 


On Removal of Replevin by 
Certiorari out of Inferior Court 
into B. R. the Declaration can- 


4) 3 


not be changed. 
: 


of Execution in Re- 


Ibid. 


Ibid. 
In Pluries Replevin there is a Day 


Whether f. cond Deliverance be a 
1 ecring of Writ of Enquiry. 
Page 546 


Requeſt and Demand. 


Where Bond is given for doing a 
Thing which requires a Demand, 
the Bond is not forfeit till De- 
mand; and the Defendant muſt 
take Advantage of Want of De— 
mand, by n ſemper para- 


1119. 4133 4:4 | 
Keſcue, 


Cannot be returned on Writ of 
Execution, x0 
Reſcue returned, ſaid to be out of 
the Hands of Bailifls, good. 94 
On Reſcons returned, Attachment 
gocs of Courſe \W ithout Motion. 


47 
Reſcons returned is not traverſ- 
able. 556, 557 


Neffitution, 


On Reverſal Judgment is, that 
the Party be reſtored to whatever 
he had loſt; and Suggeſtion ſhould 
be, that he was ſciſed of ſuch 
I Aids and a Scare faciu be ta- 
ken out againſt the Tertenants, 
who may ſhew Cauſe. againſt 
Reſtitution, 407 

On Inquiſition of forcible Entry 


quaſh'd, Reſtitution is not of 
Courſe, 423 


Heturn of caries, Vide She⸗ 
ri 


To make Capias returnable the 
fame Day Summons is return— 
able is Error. 523 


Fittecn 


_— — * 


ſhe TABLE. 
Fifteen D ys not neceſlary to Re- All Deeds to be enroll'd on tho 


turn of a Proceſs in a Franchiſe, | Plea-Side, and acknowledged in 
Page 5 24 the Face of the Court. Page 


_ 


22 
Bevocation. In Debt againſt Bail the Principal 
1 may be ſurrendred, as on Scire 
Action brought by Principal is Re-! factas, on two Nihils returned. 
vocation of Letter of Attorney. 351 
"Fl 


Vide maius, Rules of Law. Vide Maxim. 


Riots, Routs, and unlawful = —— — 
Allemblieg. Ms 


Where the Inquiſition is on View, : . 
the Sheriff mul be preſent; and Cire facias was ſealed and de- 

| tho! the Statute appoints it ſhall“ livercd after the Party's Death ; 
be within a Month, under a Pe- and held Execution thereon 
nalty, that is only mandatory, | good ; and that the Statute of 
and may be after. = nogk- 2» Car. 2. c. 3. is only to be un- 
If all except two indicted for a 0 of the God ot a 
Riot are acquitted, no Judgment Purcha er, purchaſed before the 
can be; but, if it was cam miultis| Ban of the Writ. 2 
ai, er, 5 262 No Writ of Error lies on a Scire 

; Jacias in the Exchequer Cham- 


Rivers, Vide Highways. ber, on a Judgment affirmed 


—— —— —— ̃ — ——— n 
9 , 


. 105 
Bail pleads Payment before the 
Rules of Court. Return of the ſecond Scire fa- 


„ cias, and held ill; for the Re- 
Second Scrre facias ſhall not be cognizance is forfeited before fu- 
taken out till the Day of the| ing out the firſt. 


„ 
Return of the firſt. 94 In Scire facias it is ſufficient it 
If a Man ſurrender himſelf on a| there be fifteen Days inclutive 
Judgment given againſt him, and between the Teſte of the firſt 
he be not charged within two| and the Return of the ſecond. 
Terms after Judgmnet, he ſhall | = 215 
be diſcharged on common Bail; In Scire facias Onare executio uon, 
on producing a Certificate from Plaintiff in Error may aſſign Er- 
the Clerk of the Errors, that ror; which if he does do, the [ 
there is no Writ of Error de- Judgment is only that Execution 4 


pending. 132 be awarded. | 231 | 
Peremptory Rule not to be without | Where on a Capias, and Cepi Cort | 
Notice. 251] pu returned againſt one, ano- if. 


ther dies, and he in Execution = 
| 9G eſcaped, (| 


—— — . s 


Seats in Church. Vide Church. 


May be a Trial at the ſame Seſ— 


Seſſions cannot, by Conſent of 


; 


IT 4. 2b lie LAM 40> $ - — 2 n Q S — On M.A. 8 _—. 


at. * tie th... A. + 4A a4t Shane a>. it, . 8 "RY 1 4 
— 
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I 


cſeaped, the Sire facias ought 
to ſuggeſt the Eſcape; and ought 


to be de Terris & Tenementis|| 
of the Deccaſed, and de Terri, 
Tenementis, Bonis & Catallis of | 


the Survivors, Page 254 


On Reſtitution awarded on Rever- | 


ſal of Judgment, Scire facias 
ſhould go againſt the Tertenants. 
| 407 
In Scire facias on Ejectment the 
original 'Litle may be contro- 
verted; aliter on a Judgment in 


Debt. 499 


If Writ of Enquiry be not exccu- 
ted within a Year, there mult be 
a Scire facias. . 500 


Schools, Vide Ciniverſities. 


Servants. Vide Maſters. | 


ter. VideO2ders of Juſtices. 


ſions, if there be an Adjourn- 
ment, ſo as there may be fifteen 
Days between the Teſte and the 
Return. 50 


Parties, refer a Thing, and oblige 
the Parties to ſtand by their 


— * 


| 


Where there are two Sheriffs, and 
one is challenged, Fenire muſt 
go to the other, and not to the 
Coroner, but on Default of 
both; if Sheriff dies, no Proceſs 
ſhall luc till a new one be 
made, and Proceſs ſhall not go 
to the Coroner, Page 22 
Sheriff in the ſame Term may diſ- 
avow a Retum made by another 
Perſon in his Name, 308 
Debt lies againſt Sheriff for Re- 
ward given by Act of Parliament 
on Conviction of Clippers and 
an, 3 
Sheriff return'd Mandaci Palivo, 
when his own Bailiff had made 
an Arreſt, and ſuffer'd an Eſcape ; 
Action will lie for this falſe Re- 
turn. 311 


N Appeal being brought by Infant, 
Seſſions, General and Quar⸗ 


the Sheriff delivers the Writ 
to him, and he deſtroys it; this 
1s a Contempt in the Sheriff, and 
for it was fin'd. - 3735 374 
Court will not make a Rule a— 
gainſt a High Sheriff to return a 
To 5 454 
Plaintiff may refuſe Aſſignment of 
Bail-Bond, and proceed againſt 


Order, as Juſtices of Nift privus 
2 mays | EEE, "0 


ferrd. | 1bi d R 


Seſſions may. adjourn Matter for 
further Debate to another Seſ- 
So 260 | 


5 


him by Amerciamentss 447 
Caſe will lie againſt Sheriff for re- 
fuling a Writ. 485 


9) Cafe againſt him for not returning 
If Juſtices do it, it muſt be as their good Iſlues on a Diſtringas. 494 
Order, and not to whom re- 


On taking Aſſignment of Bail-bond, 
a Promiſe is indorſcd to fave the 
Sherift harmleſs againſt Amer- 
ciaments ; and yet the Bond con- 
tinucs in his Hands. 516 


Sheriff 


— 


no 2 — _—_ 
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Sherift ought not to make a blank 
Warrant to be filled up with 
ſpecial Bailiff. Page 527 

If Sheriff takes inſufficient Bail, 
and Plaintift's Attorney accepts 
Allignment of it, he thereby 

diſcharges him from Amercia- 
ments. _ 7 

Sheriff takes Bail-Bond on an At- 
tachment, and no Remedy is a- 
gainſt him on a Cepi returned, 
but to amerce him. Mi, 

Motion to oblige a Perſon to take 
Aſſignment of a Bail-Bond, re- 
fuſed. e 

Ik Sheriff levies Money on a Heri 

facias, and returns Feri fect, 


. 5 % * wt 
— 


Court will take Notice. Page 
199 

Statute of 2 U. 5. c. 3. in reſpect 
of giving Copy of the Jabel, 
oes not extend to the Court of 
Admiralty. 244 
Statutes which concern. the Reve- 
nue are publick, tho' in reſpect 
of particular Perſons therein 
named may be private. 249 
Where a Statute makes a Thing 


a temporal Offence, which is ſo 


by Canon Law, Spiritual Court 


may alſo proceed to Depriva- 
+1 


tion. 
So where the Non-Acceptance of an 
Office is penal by Statute, may 


Debt will lic againſt him. 604 alſo by Non-Acceptance of it 


Solicirox. Vids Arrozney. 


incur the Penalty of a By-Law. 
| 269 tO 273 


notwithſtanding 29 Car. 2. 275 


Erpoſition, Vide Scire fa-| Where Statute creates a new Inte- 


Trial in a wrong County aftcr 
Verdict, aided by 16 Car. 2. c. 8. 
three Judges againſt Holt. 

Statute appoints a ſpeedy Remedy 
againſt Quakers for 'Tithes, z. 
on Complaint before Juſtices of 


Peace; this is only an additional | 


Remedy, and does not take a- 
way the Juriſdiction of the Spi- 
ritual Court: But where the Sta- 
tute alters the Offence, and makes 
it of a higher Degree, as in Caſe 
of Poligamy after a Man has 
been tried for it; or where a 
Man is adjudged the reputed Fa- 


ther of a Baſtard Child, the| 


Spiritual Court cannot proceed. 
5 165, 239 
Statute 1 H. 5. c. 5. of Additions, 


reſt, it ſhall be governed by the 
like Law ſuch Intereſts were 
governed before. 486 
Gaoler may detain Priſoners diſ- 
charged by the Act for Re— 


Fees... 113 


Leaſe for three Years, to com- 
mence in futuro by Parol, is 


void by the Statute of Frauds. 
610 


Statutes ok Hue and Cry. 


Servant robb'd of his Maſter's Money, 
may ſuc on the Statute of Hue 
and Cry, tho' cannot relcaſe, 54 


is a general Law; of which the 


includes Parliamentary Taxes. 54 


Cove- 


SJ Citation may be ſerved on Sunday 
Statutes tn general, and their| 


lief of poor Priſoners, for his 


Subſidies, Cares and Cuſtoms. 
Covenant to pay Taxes generally 


—— — — — 


— — . —— —— 2 ́—a— on — 
— r A ben en ot. ts Wet, os 2m en s LAs 
r R 

- 8. 
- — OS 


— > 
— ——_ 
— 

1 


—— — — — 
bis —— —— wt 
1 - 
: 1 * 


a IT - — —— _ 22 
— — — —— — —_—_ N — r 7 
:, * * » A - 
— 


— 


1 certain. | ” 441 | 


The TABLE. 


Covenant in 1649, that A. his If Tender is made, and a Refuſal, 
Heirs and Aſſigns, ſhall be paid that muſt be averred, elſe will 
a Rent- Charge free from all be ill on Demurrer; but helped 
Taxes; this extends to all future by Verdict. Page 530 
Parliamentary 'Vaxcs,fuch 1 axes It Retuſal be averred, it is good 
being in Uſe at the Time of the Evidence of a Tender to the 


1 
. 


Covenant. Page 166, 167 Perſon; and may be without al- 
See the different Manner of Taxa- ledging the particular Time of 
tion in different Times. 167 the Day, for that Reaſon, 51 


But if Party be not ready at the 


a -: Vids m-Time, Lime and Place, Tender muſt 
Sunday. Vide Term be at the laſt convenient Time. 


FR * . 
| Surrender, Unleſs by Uſage it be to be. at a 
An Alderman may ſurrender his particular Hour, which muſt be 


Office by Parol. 402 averred. 5 
| 888 | J Tender may be pleaded, that the 
Party was not there; without 
ſay ing, mor any one for him. 53 1 


np 
1 


Taxes. Vide Subſidies. Term⸗Time and Computation, 
Tenants in Common, Vide Citation may be ſerved on Sunday. 


5 355 275 

Jointenants. Court inclin'd that Attachment may 
5 99] OO be ſerved on Sunday. 348 
Tender and Hefuſal, {Whether Declaration may be de- 


EE | 1 & | livered on Sunday; per Holt it 

Ender cannot be pleaded after may not, cateris dubitantibuss 

| Imparlance, for it is no Bar| _ ; 606, 607 
| - 5 8 | 3 2 RT 2 

to the Action, only excuſes the Court will take Notice what Day 

Penalty. To 8 


| ; 1 . 84 of the Month Term begins. 647 
Whatever is given in Satisfaction, Declaration of ſuch a Tam ae 


| mud 2 8 hl in W to the Erſt Day, anleſ; there ho 
Sem 8 be bade 1 eie! M eMorandnum of the 
MC De 92 152 T _— filing Bill, or PRO 
5 00 00 en. 1 5 id, 
7 . ee pany Fas Declaration cannot be delivered on 
a Tender at the laſt convenient Sunday. 667 


Time of the Day; Tender any ä 
Time before will not do. 421 Toll. Vide Fairs. 


Tender and Refuſal is no Plea on] Town. Vide Pariſh. 
Covenant to pay a Sum to a : 


Stranger at a Place and Time] Trades, Vide Appzentice. 


5 ; . Treaſon, 


— — | WT _— 


\ 


the 
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TABLE 


* 


Treaſon. 


Indictment for Treaſon, not ſaying 
contra Ligeantis ſue debitim ; 
1 Page 51 
Attainder of Treaſon reverſed for 
want of ipſo vivente, or in con- 
ſ pci it ius, in that Part of the 


Judgment which relates to the 


Bowels. 95 


On Reverſal of Attainder of Trea- 


ſon, the Pertenants ſhould be 
ſerved with Scirg factas. 312 
8 


Treſpaſs, Vide Averment. 


Declaration in Treſpaſs wanting | 


di & armis, ill. 24 
Where a Continuando in Treſpafs 


is impoſhble, and entire Da- 
mages given, Court will intend 
nothing given for the Coutiuu- 
ando. „„ 
Capiatun ſhould be omitted in Eu- 
try of Judgment of Treſpaſs, for 
wholly taken away. 104 
In 'T'reſpaſs for Aſlault and Battery, 


Plaintiff without any Jmpar- 
lance, the Judgment was, e 
predict the Defendant 7072 wenit, 
c. doubtful whether a Judg— 


ment by Default, or on Nh, 


Treſpaſs may be joint or ſeveral at 
the Plaintiff's Election. 


ſhipt on board; and he mult 
declare on his Poſſeſſion. 383 


On Writ of Enquiry of Damages: 


in 'Treſpaſs, Ho/r of Opinion 
could not give Evidence of con- 


on Demurrer tenderd by the 


33 
Treſpaſs will lie for Maſter of a 
Ship, for Goods taken away“ 


ſequential Damages as in Nu- 
fance. Page 519 


Trial. Vide Aifne. 


Trial in a wrong County after 
Verdict, good by 16 Car. 2. C. 8. 
three Judges againſt Hole, 7 
No new Trial to be granted on 
Acquittal on Information, tho' 
found againſt Evidence; unleſs 
obtained by Fraud or Surpriſe. 8,9 
New Trial not to be granted after 
Trial at Bar, unleſs on Misbe— 
haviour of Jury. * 128 
Treſpaſs againſt ten, two make 
Default, and the reſt acquitted 
by Verdict certified to be againſt 
Evidence; Writ of Enquiry was 
executed againſt the two; new 

_ Trial denied, becauſe there were 
Damages and Coſts for the Plain- 
tiff, 233 
Where the King's Revenue or Right 
is concerned, if Verdict is againſt 
the Force of Evidence, ſhall be 
new Im... 5 245 
On new Trial granted, the Record 
muſt be of the Term the Plea 
was centred. 5 
Where one is found guilty on A. 
fault and Battery, and the reſt 
acquitted, new 'Trial cannot be 
without Conſent. 275 
A Perſon indicted for Murder fled, 
and after ſurrendred, and gave 
Notice that would move to be 
tried the next Term; the Pro- 
ſecutor ſhall not be hurried on 
td Trial, as the Perſon indicted 
was the Occaſion of the Delay. 
5 ö 
Nifr prius was Die Lung in meuſe 
Paſch. as no ſuch Day could 


| 


be, Trial was ſet aſide. 306 
9H if 


— — —  — 


—— —— 


If new Trial be granted for Irre- 
aularity, ſhall be no Coſts; alter | 


Genera! Cauſes of granting new 


Trial, the former Verdict ought 


On Indictment for Barretry, De— 


TABLE. 


If Suit be vexatious, 'I'rial at Bar 
ſhall not be in Ejectment, with- 
out naming a ſufficient Plaintiff. 

Page 318 

Trial at Bar may be on Suit 27 

Forma panperis. Lid. 


New Trial ſeldom granted in a| 


Civil Cauſe, where a Verdict 
might be Evidence in a Criminal 
Cauſe. 319 
Indictment for Maintenance contra 
formam Stat' generally, and the 
Mittimus of the Record was 
contra formam Stat of H. 8. 
MEM ooo: 322 
Trial at Bar may be for a Robbery. 
331 

New Trial ſometimes granted a- 
gainſt the Certificate of the 
Judee. 8 336 
New Trial often granted, not be- 
cauſe the Verdict was bad, but 
that the Matter required Re— 
examination. „ 345 


if on the Merits. 370 


Trials arc want of Notice, Prac- 
tice, or Miſdemeanor in Jury, 
Party, or their Agents, Abſence 

of material Witneſſes which could 
not then have, Verdict againſt 
Evidence, or exceſſive Damages. 
435 

In many Caſes on granting new 


to ſtand as a Security, Did. 
fendant ought to have Copy of 


the Articles which will be in- 
ſiſted on againſt him; and where 


with, the Proſecutor ought not 
to be admitted to give Evidence, 
Page 516, 517 

Notice of Trial to Defendant's Ser- 
vant, no good Notice. 516 
Wherever an Indictment comes into 
B. H. it may be tried there, or 
ſent back, as the Court thinks 
proper. | 5 562 
Trial was by common Jury, tho“ 
Sheriff was ordered to return a 
ſpecial one; this no good Cauſe 
for new Trial, having made a 
Defence. „ 
No new Trial to be granted on 
Account of Matter which was 
known before the Trial. 584 
Bill of Exceptions no Super ſedeas. 
6 


Trover and Converſion, 


Trover de decem ponderibur, au- 
glice Weights, good, becauſe Da- 
mages only to be recovered; but 
in Detinue, where the Thing it- 
* to be recoverd, had been 
ill. : 

Trover againſt ten, declares on Co . 
verſion by nine, and has Judg- 
ment againſt ten, ill; for Con- 
verſion is the Giſt of the Action. 

| IOL 

Trover againſt an Officer by a 
Trooper, for detaining his Horſe, 
which by the King's Order, on 
Disbanding, he might retain. 311 

In Trover ought to prove Property 
in him; and at leaſt a Demand 
and Refuſal. 344 

Refuling to look for Goods which 
were in his Hands, Evidence of 


there is a Rule to give Copy of | Converſion, T4 
Articles, and that not complied| — 


L "1 | 3 Truſts. 


TABLE 


The 


Truſts. Vide Cfes, 


Tythes. Vide Prohibition. 


Flax ſmall Tythe wherever ſown, 
per three Judges againſt Holt, 
who held the Place where muſt 
determine whether great or ſmall. 

Page 41 
Prohibition for Tythe Pigeons, on 


Suggeſtion they were ſpent in 
47 


the Houſe ; dubitante Holt. 
It is not ne celſary to give the Par- 
ſon Notice of ſetting out of 
I'ythes. 1159, 118 
Modu to pay Part of the Thing, 
if not in a more benekcial Man- 
ner, not good; and per [{clt, the 
Par mioner is not of common: 
Ta, ght to deliver Tythe Milk at 
the Vicarage Houſe, or Church 
Porch. 206 
On Suit for T'ythes of a Mill, the 
e 8 5 3 433 ought 

> preſcride i mon decimands ; 

_ bring A N of the Truth 
Of the F- 243 
Cuſtom tc: big no Tythe of Hay 
imployed in foddering Cattle, 
il]. 
Cuſtom to pay tenth Lamb yeaned 
there, in Confideration whercot 
to be Tythe- ire of all Lambs 
not y. 6210 there ; ill. Ibid. 
Per Holt : No Tythe Lamb is due 
ik tliere be not ten, becau! ſe are 
entire Things. 498 
Germs of Oak, which was not cut 
till after twenty Years, not tyth— 
able; aliter if before. 524 
Modus to pay two Shillings in the 


563 


7 
* 


Pon. ad, whether 80990 


497 


aacation. vide Term Time. 
Uagabonds andUagrants, vide 
Pooꝛ. 


: Gariance. 
\ N Writ of Error, Want of 
Original aſſign'd, and one was 
certified variant from the Decla- 
ration; it ſhall be taken for 
the Original in the Action, Page 
A Capias was ſet forth, eure 
coram Re ge Capias coram nobis 
apud IWeſtm was produced; and 
held no material Variance. 599 
Record taken before nine Com- 
miſſioners; one removed taken 
before eight, is a material Va- 
rlance. 60 


denut. Vide clitne. 


Gerdias. 


Time laid in Declaration of Af 
ſault and Battery, which was 
after the Verdict, it is helped 
by the Verdict; had it been for a 
Time before the Verdict, had 
been ill. = 102 

Laying no carticular Time in Tref- 
paſs, helped by Verdict. 105 

In Action on Statute of Hue and 
Cry, did not ſhew where the 
Examination was within twenty 
Days; good after Verdict. 242 

Caſe by Aſſignee of Commiſſion 
of Bankrupt, letting forth, that the 
Bankrupt recovercd againſt the 
Teſtator; and that Goods of that 
Valve came to his Hands, which 
he converted, not ſaying where, 

had 


A— 


Te TABLE 


Tc. 


well after Verdict. Page 306 
Caſe for not delivering Goods on 
or before a certain Day, and 

that he was ready to receive at 

the Day, but Defendant did not 
deliver them; Verdict for Plain— 
tiff; if Delivery had been before 
the Day, Verdict had been for 

Defendant ; ſo curd by Verdict. 
Ws 421, 422 
Onantum meruit for Meat and 

Drink for ſeveral Months, after 

Verdict, good. 434 
Verdicts help ſuch Faults as muſt 


be given in Evidence to obtain a 
5100 


Verdict. 
Debt brought by an Executor for 
an Eſcape of one in Execution, 
on a Judgment of Teſtator in 
the Debet and Detinet, whe— 
ther helped by Verdict. 565 


aul. Vide Parih, 


Aitne. vide Actions in Ge- 


The whole Hundred is the FYict- 


nets. . 3 
In Scaudalum Magnatum will 
change the Feuue on common 


Affidavit. 121 


49 


Action on Eſcape is out of the 


Rule for changing a Venue. 204 
On the Act for Compoſition of 
Debts, muſt ſay where the Com- 
pPoſition was. „„ 

Affidavit, that if the Words 
ſpoke, it was at Lancaſter; and 
as the Court could not order a 


Trial there, the Feune was chang- 


ed to the next County. 313 
Affidavit to hinder Change of 


Denne, muſt be to give Evi-| 


1 


had bcen, ill on Demurrer, but 


Vilitation; tho may 


not 


were 


— 


dence of the Matter in Iſſue 
where the Action is laid, Page 
Venue in Scandalum en 
not changed, unleſs for extraor- 
dinary Cauſe. | 401 
On Affidavit to change Feuue, muſt 
be to one particular County. 442 
Where a whole County is concern- 
ed in a Trial, it ſhall be by a 
neighbouring County ; and a Sug- 
geſtion made of it on the Roll, 
52 
Perſonal Action may be laid in any 
County ; yet if Cauſe of Action 
appears to be in another, Yenue 
will be changed. 568 
Never changed in Debt. 579 
Not changed in Covenant. 648 


Aiſitation. 


The Founder of a College and his 
| Heirs are Viſitors ; and per Holt, 


it is doubtful whether the King 
may grant the Inheritance of a 
do it pro 
232% 233 


Univerſities and Schools. Vide 
_ Excommunicato Capiendo, 


Whether a Layman can be ſued 


tempore to a Perſon, 


ing a School without Licenſe, it 
being prohibited under Penalty 
ſo to do, by Statutes. 192 


Ates and Truſts, 

Husband and Wife covenant to levy 
a Fine of the Wife's Lands, to 

the Uſe of the Heirs of the Huſ- 


band on the Wife begotten ; the 
Limitation is void. 


38, 39 
Con- 


in the Spiritual Court for teach- _ 


y 


. 


Conveyance by way of Uſe, to be 
conſtrued according to the Intent 
of Parties. Page 101 

If there be a Deed to levy a Fine 

at ſuch a Time to ſuch Perſons, 

a Fine ſo levied ſhall not be a- 

verred to be to other Uſes, by 

any Writing which is not a Decd. 
| 160 

But if the Fine varies in any Par- 

ticular from the Deed, it may; 
but if nothing appears to the 
contrary, the Fine ſhall, in Con- 
ſtruction of Law, be to the Uſes 
of the Deed. 160, 161 

Where a Fine varies from a pre 


cedent Deed, no Parties are e- 


ſtopped to aver it was to other 
Uſes: But in Caſe of a ſubſcquent 
Dced, declaring the Uſes of a 


precedent Fine or Recovery, 


(tho' Strangers before the Statute 


of Frauds might) the Conulor | 


or Recoveror, or their Heirs, 
cannot aver it was to other 
Utes, being eſtopped by their 
Deed. . 161 
If a Uſe is declared on a Tranſmu— 
tation of Poſſeſſion, as in a Fine or 
Feoftment, there needs no Agree- 
ment; but if it does not ariſe by 
Tranſmutation of Poſſoſſion, there 
muſt be fome Conſideration or 
 Agrecment. 
On Bargain and Sale, the Uſe would 
_ arife on Payment of the Money 
by Parol, without Deed. 162 


But if it is in Conſideration of 


Blood, would not ariſe by Paro! 
without Deed; for that is no 
Conſideration to compel the Ex- 
ecution, but mult arite by Deed. 
4 2 Loidb. 
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Uſury, Extoꝛtion and Bar- 
retrp. 


Uſurious Contract pleaded in Par 
of Debt on a Bond, not ſaying 
Defendant was indebted to Plain- 
tiff at the Time of the Bond. 

. | Page 385 

Bail to the Action may plcad uſu- 

rious Contract. 493 

In Uſurious Contract the whole 

Proof lies on the Defendant. 517 

In Indictment for Barretry, Deten— 

dant ſhould have Copy of the 

Articles to be inſiſted on, that 

may have Time to prepare for 

Defence. 516 


Wager of Law. 


On Debt on a By-Law, Wager 
Law will not lic. 609 
Where Wager of Law is inſtead of 
concluding to the Country, Judg- 
ment final. 676 
Wherever a Man is charged with a 
Penalty for a Wrong done, it 
les not; OY 
Plaintiff on bringing Witneſſes, and 
averring Magna Charta, may 
compel Detendant to wage his 
LAW „„ is 
Secrecy is the Reaſon of Wager of 
Law, fo will not lie on a By- 
Law, which is notorious. id. 
Lies on Account againſt Receiver, 
for Moncy received by the Plain- 
tiff, not by another; Ibid: 
In Account againſt Bailiff of a Ma- 
nor will not lie, becauſe noto- 


rious. 681 


2 — 
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Holt doubted whether would lic 
on Judgment in Court Baron for 
an Amerciament. Page 681 


Wages, Vide Maſter and Ser: 


- vant, 


- Warranty. 


Collateral Warranty was for the Se- 


curity of Purchaſers, and of thoſe 


who were in by Title at Com-| 
mon Law; at which Time there 


was no need of lincal Warranty. 
512 


Common Recoveries not on the 


Suppoſal of Recompence, but | 


as being never within the Statute; 


per Holt. Did. 
wins. 


If the Teſtator might ſee the Wit-] 
neſſes ſubſcribe, tho' did not ac-| 
tually, it is a good Subſcription 
in his Preſence, within the Sta- 


tute of Frauds. 


1 37 
Per Holt : Probate is ſufficient Proof 
%% TY 
A Will of a Perſonal Eſtate made | 


before Marriage, preſumed to be 
revoked by a ſubſequent Mar- 
GT $7 
Deviſee no good Witneſs to a Will. 
* 276 


an Information, ſome of whom 
have not pleaded on the Attorney 
Gencral's Entring a Nom prof. 


as to them, they are good Wit-| 
— — —„—-— — 


L 


236 


Witneſs who had ſuffered infa- 
mous Judgment, not for a Crime 
ſua natura infamous, doubted 
whether good Evidence; but the 
Act of Pardon gives him new 
Credit, \ Page 72 

On uſurious Contract the Bond is 
Part of the Crime, and Party not 

do prove it. 3239 

Witneſs may be admitted out of 

Neceſſity; as on the Statute of 

Hue and Cry the Perſon robb'd 

—_— 340 

A Perſon prejudiced by a Will ad- 
mitted to prove it forged. Tbid. 

If Diſability ariſes by Act of Par- 
liament, and be Part of the 
Judgment, King cannot pardon; 
but if it be only conſequential, 

he may. | _ Ibid. 

Burning in the Hand does not im- 

peach the Credit of a Witneſs, 

unleſs the Crime for which it 
was affects it; as if it be for 

Stealing. 341 

Attorney cannot be a Witneſs in 

reſpect of a Cauſe where he had 

been concerned; againſt the O- 

pinion of Holt, who held he ought 

to declare any Thing he knew, 

not as Attorney. Lid. 

In an Action on a Bill of Exchange, 

the Drawer of Bill of Exchange 
was not admitted a Witneſs to 
prove he did not draw it. 345 


| TO I berſon claiming the like Intereſt 
Witneſſes. Vide Evidence, 


If there are ſeveral Defendants in 


with that in Controverſy, tho) 
under a different Title, no Wit- 

nl.” — 7 
Perſon not ſuffered to diſcredit a 

Witneſs of his own calling. 375 
On Suit by Creditor againſt Exe- 
cutor, Legatee admitted to prove 


De- 
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Depolitions of a Witneſs taken be- 


fore a Judge, and croſs examined, 


not to be read, if the Part 
might have had him at the 
Trial, Page 493 
Party oppreſſed good Evidence on 
Indictment for the Oppreſſion. 
512 

Whether Thief be a good Witneſs 
to prove the Receiving Goods 
_ ſtolen, knowing them ſo. 52c 


Moꝛds ſyable in the Spiritual 


Court, oz not. Vide Pꝛohi⸗ 
bition. 
Calling a Clergyman Knave, not. 

10 


Calling a Clergyman Blockhead, 
not ſuable there. 231 
Calling a Woman hore, and Poly 
M hore, not ſuable there; for Ac- 

tion lies at Common Law. 242 
Suit for calling a Woman Whore, 


ſuggeſted to be ſpoke in London, 
495 


prohibited. 


T1o2ds actionable at Law, o: 
nor, 


Seving a Woman had a Baſtard, to | 
hinder her of her Marriage with | 


A. which was then in Agitation, 
not actionable, 106 
Thou haſt nothing but 
haſt got by Cheating and Couſen- 

ins, without averring he was of 
a Trade; not actionable. 
Adlon by pawnbroker, of whom 
ſaid, Thou art a br oken Fellow, 
and laid, and prov'd a Loſs. 344 


| 


4 by hou art a ant Whore, action- 


what thou 


1 


Words ſpoke of 3 that 
He 15 a Cheat; not actionable 


without a Colloquium of his 


Trade. Page 420 
He has nothing but rotten Goods in 
his Shop, and Colloquium of his 
Trade; actionable. Ibid. 
To ſay to a Millener, T hoy art a 
beggarly Fellow, and ot worth 
a Groat, actionable, without ſpe- 
cial Damage. 591 
Caſe for calling a Woman Whore, 
by which ſhe loſt her Marriage, 
will not lie, without ſhewing 
who the Per ſon Was. 597 
Where Words are only actionable 
in reſpect of the ſpecial Loſs, 
that muſt be ſet forth in certain, 
for it is iſſuable. Ibid. 


able. 633 


Ccoꝛds not indicable. 


The Mayor and Aldermen of A. FE 
a Pack of as great Villaius as 
any that rob onthe Highway ; not 
indictable. 98 
Would not ſuffer Information to be 

filed for ſaying a Juſtice of Peace 

is an old Rogue. 514 


Writs. Vide Damages, 


Capiar made returnable the ſame 
Day the Summons was return- 
able in Error. 55 

A Perſon in the Counter for want 
of Bail had a Ne ect Regnum 
iſſued againſt him; may 
brought up by Habeas Corpus, 
to be charged with an Action in 
B. R. 562, 93 
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BOOKS printed for H. LIN on 


1 Abridgment of the Law, by a Gentleman of the Midale- 
4 emple. | Y | 
A General Abridgment of Caſes in Equity, Argued and Ad- 
judged in the High Court of Chancery, &c. With ſeveral Caſes never 
before publiſhed ; alphabetically digeſted under proper 'Titles, with 
Notes and References to the whole; and three Tables: The firſt of 
the Names of the Caſes; the ſecond of the ſeveral Titles, with their 
Diviſions and Subdiviſions; and the third of the Matter under general 
Heads. By a Gentleman of the Middle-Temple. 1 
Caſes Argued and Adjudged in the High Court of Chancery, from 
the Year 1680 to 1719. Publiſhed from the Manuſcripts of Thomas 
Pernon, Eſq; by Order of the Court of Chancery. 
bprecedents in Chancery; being a Collection of Caſes argued and 
Adjudged in the High Court of Chancery, from the Year 1689 to 
1722, 
e ene Equity, collected from, and proved by Caſes out of the 
Books of the beſt Authority in the High Court of Chancery. To 
which is added the Caſe of the Earl of Coventry, concerning the 
defective Execution of Powers, lately Adjudged in the High Court of 
Chancery; by Richard Francis of the Middle-Temple, Eſq. | 
An Inſtitute of the Laws of England; or the Laws of England in 
their Natural Order, according to common Uſe. Publiſhed for the 
Direction of young Beginners, or Students in the Law; and of others 
that deſire to have a general Knowledge in our Common and Statute 
Laws. In four Books, by Thomas IVood L. L. D. and Barriſter at Law. 
The ſixth Edition; wherein are inſerted, under their reſpective Titles, 
the Acts of Parliament which have been made in Alteration of the 
Law ſince the Author wrote; ſome Marginal References are added, 
and in many Places where the Law 1s differently holden, Notice is 
taken of it. „%% gre LINE 5 
The Accompliſh'd Conveyancer, Vol 1. Containing the Nature 
and Kinds of Deeds and Inſtruments uſed in Conveyancing; and an 
Abridgment of the Law relating to all Sorts of Conveyances of E- 
ſtates, with every Thing belonging to them; proved by many Law 
Caſes and Reſolutions thereupon : And alſo all Manner of Precedents 
made uſe of in Conveyancing, under the Heads of Bargain and Sale; 
| Gifts, Grants, Articles, Special Conditions, Covenants, Exchanges, 
Deeds of Partition, Partnerſhips, Special Releaſes, Letters of At- 
torney, Licences, Bills of Sale, Charter-Parties of Affreightment, 
Leaſes, Settlements of Leaſes, and alſo of Perſonal Eſtates, Annui- 
ties, Money in Funds, &c. inſtead of Jointures of Lands, &c. Vol. 2. 
- Containing Variety of Precedents of Special Gifts, Grants, Aſſign— 
ments, Mortgages, and all Kinds of Securities, &c. Vol. 3. Con- 
taining Special Conveyances, Deeds to lead the Uſes of Fines and Re- 
coveries, Settl-n.ents, Jointures, Wills, Cc. By Giles Jacob Gent. 


